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Purpose

The Administration will brief the Panel on the above subject at the meeting
of the Panel on Planning, Lands and Works (the PLW Panel) on 23 March 2004.
This paper provides some background information on the legislative proposal for the
removal of stopped deeds from the land register and a summary of the concerns and
views expressed by Members when the proposal was considered by the relevant
Bills Committee and the PLW Panel.

Deliberation of the Bills Committee on Land Registration (Amendment) Bill
2000

2. The Land Registration Ordinance (Cap. 128) (LRO) provides for the
registration of deeds, conveyances, judgements and other instruments affecting real
or immovable property, the keeping of Land Registry records and for other matters
relating to land registration.

3. “Stopped deeds” refer to deeds withheld from registration due to mistakes
or other issues.  At present, there is no provision under the Ordinance to remove
stopped deeds from the land register.  The Land Registration (Amendment) Bill
2000 proposed, inter alia, to empower the Land Registrar to remove the entries of
these stopped deeds and the instruments temporarily withdrawn by the lodging
parties from the land register after one year from the date of delivery.  The reason
for the proposal was that the large number of stopped deeds had caused
inconvenience to searchers since deeds which had not been registered were not
available for search.  This led to uncertainty over title to these properties and might
deter property transactions.

4. The Bills Committee agreed that the Land Registrar should be empowered
to vacate the entry that had become stopped deeds six months after the delivery of
the instrument for registration into the Land Registry.  The Bills Committee
however raised concern that the proposed procedures for removal of stopped deeds
would have the effect of altering the principal Ordinance as to the priority of
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registered instruments.  After consultation with the Law Society of Hong Kong (the
Law Society), the Administration proposed to amend the Land Registration
Regulations to expressly provide for the priority position between competing
interests in scenarios where all of the following events had occurred -

(a) the particulars of the stopped deed had been removed from the land register;

(b) with the leave of the court an application for review of the Land Registrar's
decision of removal was made outside the statutory period for application;
and

(c) a decision was made by the court on reinstatement of the stopped deed.

The Administration advised that such scenarios would only occur on very rare
occasions, but it shared the view of the Law Society that a key objective of a public
land register was to give the greatest possible certainty to parties consulting the
register.  The Administration also confirmed that the scenarios described above
were not covered under existing section 3 of LRO.  Section 3 of LRO only dealt
with priority between registered instruments and the effect of non-registration.
Section 3 did not deal with the position of a stopped deed for which the particulars
had been removed from the land register and then were subsequently reinstated.

5. At the Bills Committee's request, the Administration consulted the Hong
Kong Bar Association (the Bar Association) on the above proposed amendments and
the propriety to amend the Land Registration Regulations rather than the principal
Ordinance.  As the Bar Association had raised points which the Administration
needed time to consider their implications and in order not to delay the passage of
the Bill, the provisions on the removal of stopped deeds were deleted from the Bill.
The Bill was passed on 3 July 2002.

Proposal on removal of stopped deeds by amendments to the Land Registration
Regulations

6. The Administration briefed the PLW Panel on 8 November 2002 on its
proposal regarding the removal of stopped deeds by way of amendments to the Land
Registration Regulations.  The purposes of the proposed amendments were -

(a) to give the Land Registrar power to remove stopped deeds outstanding
for more than 6 months and the related notification mechanism;

(b) to provide an appeal mechanism for the aggrieved parties; and

(c) to provide for the priority of the instruments in the event of a decision
of removal of the entry of the stopped deeds which was subsequently
overturned by the court.
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The proposed amendments were substantively the same as those presented to the
Bills Committee towards the end of its scrutiny of the Bill.

Legal profession's views

7. The PLW Panel noted that the Bar Association had indicated its support of
legislation for removal of long outstanding stopped deeds in principle.  It had
pointed out, however, that the proposals should be effected through amendments to
the principal Ordinance because –

(a) the removal of stopped deed was outside the scope of section 28 of the
LRO (the section conferring on the Land Registrar the power to make
regulations); and

(b) the proposed provisions would affect substantive property rights, and as
a matter of principle, provisions affecting substantive property rights as
opposed to merely procedural matters ought not to be included in
subsidiary legislation.

According to the Administration, the Law Society, being aware of the Bar
Association's views, had affirmed its view that the Administration should proceed
with the introduction of amendments to the Land Registration Regulations for early
implementation of the proposal.

Views of the Department of Justice

8. The PLW Panel noted the following views of the Department of Justice
(DoJ) -

(a) the removal of stopped deeds was within the scope of section 28 as
section 28(1)(a) provided the Land Registrar with the power to make
regulations for the manner in which entry and registration of
instruments and documents should be effected and for the withdrawal of
instruments and documents from registration.  This provision was
broad enough to give power to the Land Registrar to make regulations
for the removal of stopped deeds;

(b) it was appropriate to make regulations which provided for a difference
in order of priority to that set out in section 3(1) of the LRO.  Section
3(1) of the LRO was explicitly made "subject to this Ordinance".  As
the definition of "Ordinance" in section 3 of the Interpretation and
General Clauses Ordinance, Cap. 1 stated that "Ordinance" included
"any subsidiary legislation made under [the] Ordinance", the
qualification in section 3(1) of the LRO meant that it was legally
permissible to enact subsidiary legislation to provide for an order of
priority which might be different from that set out in section 3(1); and
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(c) DoJ was not aware of any legal doctrine that subsidiary legislation
could not be used to alter substantive property rights.

Members' views

9. At the PLW Panel meeting, a Member whilst appreciating the need for early
implementation of statutory procedures for the removal of stopped deeds, expressed
disappointment that the views of the Bar Association had not been fully represented
in the Administration's paper.  The Member also shared the Bar Association's view
that provisions affecting substantive property rights ought not be included in
subsidiary legislation. Members considered that the crux of the issue was whether
removal of stopped deeds was within the scope of section 28 of the LRO and this
would affect if the legislative proposal should be implemented through amendments
to the principal Ordinance or to the subsidiary legislation.

10. The Panel requested the Administration to provide its correspondence with
the Bar Association and the Law Society on the removal of stopped deeds, and
requested the Legal Service Division (LSD) of the Legislative Council Secretariat to
give advice on the matter.

Administration to review the proposal in the light of LSD's views and DoJ's
subsequent advice

11. At the PLW Panel meeting on 6 December 2002, Members noted the
correspondence provided by the Administration, the LSD's paper and the
Administration's response to the LSD's paper.

Legal Service Division's views

12. The advice of LSD was as follows -

(a) removing instruments withheld from registration was part of the manner
in which registration of instruments in the Land Registry was carried
out or otherwise and would fall within the scope of section 28(1)(a) of
theLRO;

(b) providing the decision of the Land Registrar to be reviewed by the court
might be considered reasonably incidental to the removal of instruments
withheld from registration and might possibly fall within the scope of
section 28(1)(a) of the LRO as part of the procedure in the registration
of instruments; and

(c) providing for the priority of the instruments if a decision of removal
was subsequently overturned by the court did not seem to come within
any of the matters listed in section 28(1) of the LRO nor was it
reasonably incidental to any of those matters.
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The paper prepared by LSD (LC Paper No. LS22/02-03) is at Appendix.

The Administration to review the legislative proposal

13. The Panel noted that DoJ, having reviewed the matter and in view of the
doubts raised by LSD, agreed that -

(a) there could be a risk of legal challenge on the vires of the proposed
Regulations as far as the question of priority was concerned; and

(b) for the complete avoidance of doubt, the priority issue arising out of the
proposed removal of stopped deeds should best not be dealt with in the
Regulations.

14. The Administration indicated that it would, in view of the latest legal
advice, consider how best to deal with the removal of stopped deeds proposal and
revert to the Panel once a decision had been reached on the issue.  Members urged
the Administration to deal with the issue expeditiously and revert to the Panel as
soon as possible to enable early implementation of the legislative proposal on the
removal of stopped deeds.

Council Business Division 1
Legislative Council Secretariat
19 March 2004
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Removal of Stopped Deeds
Proposed amendments to the Land Registration Regulations

At the Panel meeting on 8 November 2002, Members noted the different
opinions of the Bar Association and the Department of Justice as to whether
amendments could be made to the Land Registration Regulations (Cap. 128 sub.
leg.)("the Regulations") for the removal of stopped deeds in manner as proposed.
Members requested the Administration to provide its correspondence with the Bar
Association and the Law Society and sought the views of the Legal Service Division.

Our Views

2. The crux of the question is whether the Legislative Council has
delegated the power to the Land Registrar to make such regulations.  Any provision
in a piece of delegated legislation would be ultra vires if it goes outside the powers
conferred expressly or by implication by the principal ordinance.  The general
principle is that the intention of the legislature, as reflected in the principal ordinance,
would be the prime guide for determining the scope of delegation.

3. We have considered the correspondence supplied by the Administration
(circulated to Members under LC Paper No. CB(1) 285/02-03) and reviewed sections
3 and 28 of the Land Registration Ordinance (Cap. 128) ("the Ordinance") (see
Annex).  Subject to further views that may be presented, we would advise Members
that :

(a) removing instruments withheld from registration is part of the manner in
which registration of instruments in the Land Registry is carried out or
otherwise and would fall within the scope of section 28(1)(a) of the
Ordinance;

(b) providing the decision of the Land Registrar to be reviewed by the court
may be considered reasonably incidental to the removal of instruments
withheld from registration and may possibly fall within the scope of
section 28(1)(a) of the Ordinance as part of the procedure in the
registration of instruments; and

Appendix
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(c) providing for the priority of the instruments if a decision of removal is
subsequently overturned by the court does not seem to come within any
of the matters listed in section 28(1) of the Ordinance nor is it
reasonably incidental to any of those matters.

Comments on the Administration's views

4. Section 28(1) of the Ordinance sets out a list of matters for which the
Land Registrar is empowered to make regulations.  None of those matters expressly
provide for the court to review a decision of the Land Registrar.

5. It is proposed under the Amendment Regulation that the Land Registrar
may only remove the particulars of the stopped deeds from the register on or after the
expiration of the period of 60 days during which the party aggrieved by his decision
may have the decision reviewed by the court.  The Administration has previously
explained to the Bills Committee that the proposed application to the court for review
of the Land Registrar's decision is similar to a judicial review of an administrative
decision.  In light of the nature of review, we consider it reasonably incidental to the
power of removal of deeds withheld from registration and may be regarded as part of
the manner in which registration of instruments is effected under section 28(1)(a) of
the Ordinance.
   
6. None of the matters set out in section 28(1) of the Ordinance relate to
the priority of instruments.  Nor has the Administration specified which provision
in section 28(1) empowers the making of regulations in respect of priority of
instruments.  Instead, the Administration has put forward two arguments, i.e. the
interpretation of section 3(1) of the Ordinance and the wording of the proposed
Regulation 15A(6) and (8) being contingent on the wording of the other provisions.

7. There is no contrary intention appearing either from the Interpretation
and General Clauses Ordinance (Cap. 1) or from the context of the Ordinance
disapplying the interpretation of the term "ordinance" in Cap. 1.  The phrase "subject
to this Ordinance" in section 3(1) of the Ordinance may be an evidence of intent to
support the argument that priority issues may be determined by the Regulations.
Section 3(1) is however clear in specifying that the only way priority of instruments
may be affected by way of regulations made under the Ordinance is the determination
of dates of registration under section 28(1)(b) of the Ordinance.

8. The proposed Regulation 15A(6) and (9) provides for different priority
of instruments in the event of a decision of removal of the entry of the stopped deed is
subsequently overturned by the court.  As such proposal relates to priority rather than
dates of registration, we believe that it would be ultra vires.



-   3   -

9. The second argument of the Administration that the wording of
Regulation 15A(6) and (9) being contingent on the wording of the other provision is
technical in nature and could be overcome by drafting.

Comments on the Bar Association's views

10. The Bar believes that as a matter of principle, provisions affecting
substantive property rights as opposed to merely procedural matters ought not to be
included in subsidiary legislation.  This is a matter of policy rather than a legal
principle.  The rationale for the policy is that priority, being an important issue, needs
certainty at law.  It is unlikely a matter for delegated legislation which may take
effect upon gazettal.  If the Administration proposes any amendment to the
Regulations in the future and such amendment comes into operation on the day it is
gazetted, further amendment by the Legislative Council may cause more problems.

The Law Society's views

11. Although the Law Society has confirmed its support for the
Administration's proposal, it is not apparent from the correspondence that the Law
Society has considered or commented this issue.

Conclusion

12. It seems that the power of the Land Registrar to make regulations for the
removal of stopped deeds and for review of decision of the Land Registrar by the
court is provided in section 28(1)(a) of the Ordinance.  However, we have
reservations that there is any express or implied power for the Land Registrar to make
regulations providing for priority of instruments in the manner as proposed.  If the
proposal on priority is being consequential upon the determination of dates of
registration, then it would be within the scope of section 28(1) and consistent with
section 3(1) of the Ordinance.

Encl

Prepared by

Wong Sze-man, Bernice
Assistant Legal Adviser
Legislative Council Secretariat
27 November 2002
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