
《 2004 年破產 (修訂 )條例草案》委員會  
二零零五年一月十一日第三次會議  

 
就跟進事項一覽表的回應  

 
 
引言  
 
 本文件載述因應法案委員會於二零零五年一月十一日會

議的討論所需跟進事項一覽表的相關回應。  
 
A.  為破產管理署每宗簡易程序破產個案所招致的各項費用

及開支設定上限的可行性，以及萬一有關費用及開支總
額超過債務人的繳存的按金時的應變計劃  

 
2.  首先，我們應考慮到，絕大多數自行呈請的破產案件中
的破產人，資產和收入都很少，或甚至完全無資產和收入。

鑑於破產人的這些狀況，我們估計破產管理署所招致的各項

費用及開支一般會是 2,000 至 3,000 元 1，通常都不會相差太

大。因此，一筆介乎 5,650 元 (8 ,650 元－ 3,000 元 )與 6,650 元
(8 ,650 元－ 2,000 元 )之間的結餘，加上破產人的任何其他變
現所得的淨資產，以及他／她在破產期內所作出的任何淨供

款額，將可用作支付私營清盤從業員的支出、有關費用及酬

金。破產管理署所招致的各項費用及開支總額應該不可能超

過 8,650 元的按金金額。事實上，到目前為止，就我們所能
翻查到的情況是，過去十年都沒有此等情況發生。  
 
3 .  萬一在不大可能的情況下，按金 (即呈請人所繳存的款項 )
在扣除破產管理署所招致的各項相關費用及開支後，結餘少

於 私 營 清 盤 從 業 員 可 能 須 支 出 的 款 額 及 投 標 書 上 訂 明 的 酬

金，則破產管理署將不會外判有關的案件。該署會將案件交

由內部處理，或嘗試召開債權人會議，以委任一名受託人。  
 

                                                 
1 有關詳情請參閱附錄 1 的第 1 至第 5 段，該附錄摘錄自我們在二零零五年一
月七日發出的「政府當局在第二次會議上就跟進事項一覽表作出的回應」的

附件 B。  
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4 .  鑑於上文第 2 及第 3 段所述情況，我們認為沒有需要，
亦不適宜考慮修訂《破產規則》第 52 條之下的現有安排。現
時該條規則規定，破產管理署所招致的各項費用及開支，須

從呈請人繳存的按金中撥款支付，而破產管理署亦無權就有

關費用及開支設定上限。  
 
5 .  此外，值得留意的是，參與投標與否，是由私營清盤從
業員在顧及擬議安排 (包括不設定上限 )及其本身的商業考慮
後自行決定。  
 
B.  私營清盤從業員在處理簡易程序破產案件時可能招致的

費用、收費及其他開支，以及在債務人產業不足以支付
有關款項時如何應付此等費用、收費及其他開支  

 
6.  私營清盤從業員的實際支出總額，是視乎個別案件的情
況而定；平均來說，估計會介乎 900 元與 1,500 元之間 (見附
件 1 第 6 段 )。我們相信，在扣除破產管理署所招致的費用和
開支後，債務人產業的餘款不足以支付私營清盤從業員支出

的情況應不大可能發生。正如上文第 2 段所述，餘款估計會
介乎 5,650 元與 6,650 元之間，加上破產人額外變現淨資產，
以及破產人在破產期內的淨供款，足以應付 900 元至 1,500
元的預計支出。  
 
7 .  附件 1 詳述在典型的簡易程序破產案件中，即使沒有額
外資產變現，破產人也沒有作出供款，仍有多少款項可用以

支付私營清盤從業員正式聘用人員的費用，以及私營清盤從

業員的酬金。估計有關款項會介乎 4,150 元與 5,750 元之間。
有了這筆款項，加上簡易破產案件的管理工作性質較簡單，

而當局亦會分批把簡易案件外判，以獲得規模經濟效益，我

們因此相信，私營清盤從業員會對投標感興趣。無論如何，

制定擬議條例草案的目的，是為破產管理署提供一項選擇 (而
非強制規定 )，可外判簡易程序破產案件；私營清盤從業員也
可在顧及有關安排及其本身的商業考慮後，自行決定是否參

與投標。  
 
C.  ( i )  根據現行的外判計劃，私營清盤從業員在處理外判的

簡易程序清盤案件時所招致的費用、收費及其他開支
的幅度，以及有關私營清盤從業員酬金的幅度  
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8 .  至於私營清盤從業員在處理外判的簡易程序清盤案件時
所招致的費用、收費及其他開支，以及有關私營清盤從業員

的酬金，破產管理署並無有關的統計數據。為回應委員的要

求，破產管理署以隨機抽樣方式，進行統計調查，現正整理

蒐集所得的數據。我們打算在法案委員會第五次會議上，向

委員匯報有關結果。  
 
 ( i i )  在最佳的情況下，即破案管理署可盡量減低費用和開

支 (例如透過在憲報綜合刊登多項破產令的公告和在
報章綜合刊登多項破產令的廣告等 )時，有關私營清
盤從業員在處理外判的簡易程序清盤案件所收取的酬
金  

 
9.  擬議的外判簡易程序破產案件與破產管理署現時外判的
簡易程序清盤案件有所不同，前者只打算外判債務人呈請個

案。根據《破產規則》第 52 條的規定，破產管理署所招致的
各項費用及開支會從呈請人 (即債務人 )繳存的按金中扣除，
其後的餘款會按《破產條例》第 37 條所訂的優先次序，支付
所 委 任 私 營 清 盤 從 業 員 的 酬 金 等 款 項 。 有 關 詳 情 載 於 附 錄

1。  
 
10 .  相反，破產管理署外判的簡易程序清盤案件一般是債權
人呈請個案。債權人繳存的按金經扣除破產管理署所招致的

費用及開支後，餘款須根據《公司清盤規則》第 22A 條的規

定撥還給呈請的債權人，並不會用作支付獲委任為清盤人的

私營清盤從業員的酬金等款項。因此，破產管理署所招致的

費用及開支，大致上與支付私營清盤從業員的酬金的款項之

間並無任何直接關係。由私營清盤從業員聘用人員的費用，

以至私營清盤從業員的酬金，均會以清盤案中的變現資產支

付，如資產不足，便會以破產管理署的標書內的價格處理。  
 
D. 在現時的簡易程序清盤案外判計劃下，每次招標程序中

曾提交標書和獲批合約的私營清盤從業員／公司數目，
並備各律師事務所、會計師事務所和公司秘書公司等的
分項數字，以及細列有關公司的規模。  

 
11.  議員要求有關破產管理署外判簡易程序清盤案的五次招
標的資料載於附錄 2。  
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E.  在法例中列明有關委任簡易程序破產案件暫行受託人或
受託人的資格準則的建議  

 
12.  我們已再考慮在法例中列明有關委任簡易程序破產案件
暫行受託人或受託人的最低資格準則的建議。正如我們在法

案委員會二零零五年一月十一日的會議中指出，我們相信這

項建議會有廣泛影響，須予審慎考慮，並且有需要徵詢各有

關方面的意見。  
 
13 .  為此，我們已向 24 個有關單位發出諮詢文件 (載於附錄 3 
(只提供英文文本 ) )。這些單位包括專業團體 (例如香港會計師
公會、香港大律師公會、香港律師會和香港公司秘書公會 )、
商會、金融機構組織，以及曾向法案委員會提交意見書的團

體。整份名單載於附錄 4(只提供英文文本 )。  
 
14 .  迄今，我們已收到五份回覆，有關單位的名單及其意見
書載於附錄 5(只提供英文文本 )。香港銀行公會已表示需要更
多時間研究此事。與此同時，破產管理署正徵詢一些它的顧

客即主要銀行的意見。當收到所有其他回應，我們會匯報諮

詢的結果。  
 
 
財經事務及庫務局  
破產管理署  
二零零五年二月  



附錄 1  
 
 

在外判案件由破產人所繳存的按金／產業支付費用  
 
 根據建議，如在債務人呈請個案中破產人所持資產相當可能

不超過 20 萬元 (簡易案件 )，破產管理署才可把這些案件外判。  
 

呈請人所繳存的按金  
 
(A )  法定條文  
 
2 .  根據《破產規則》第 52(1)條，呈請人提交破產呈請時，該
呈 請 人 (如 屬 外 判 案 件 ， 須 為 債 務 人 )須 向 破 產 管 理 署 繳 存 一 筆
8 ,650 元 1 的按金，而按金會先用作支付破產管理署署長所招致的

各項費用及開支，不論破產管理署署長是以公職身分抑或以破產

案件的受託人身分行事。  
 
(B )  實際運作  
 
3 .  扣 除 的 款 額 須 視 乎 在 特 定 案 件 中 實 際招致的費用及開支而

定，粗略估計，會介乎 2 ,000 至 3 ,000 元之間。詳情如下：  
 

項目  金額 (元 )  
( i )  費用 (即根據《破產 (費用及百分率 )令》

須繳付的法定費用 )  
 

 ( a )  在憲報刊登關於破產的公告  
(b )  所有公事用的文具、印刷、郵費等  

355  
670 2  

   
( i i )   開支   
 ( a )  土地註冊 3  210  
 (b )  影印  90*  
 (c )  因在憲報 4 刊登破產令而須向政府物

流服務署繳付的印刷費用  
 

350*  

                                                 
1   除該筆 8 , 6 5 0 元款項外，也須按債務人與破產管理署同意或法院所不時發

出的指示，繳存額外款項。  
2   如破產案件的債權人和破產人數目不超過 1 0 人，收費為 6 7 0 元，而其後每

多 1 0 名或不足 1 0 名債權人和破產人，會額外收費 6 7 0 元。  
3   《破產規則》第 5 3 條訂明，當有破產呈請書提交時，破產管理署署長可將

該份呈請書的提要在土地註冊處針對債務人名下的財產註冊。  
4   《破產規則》第 7 8 條訂明，凡已作出破產令，破產管理署署長須隨即將有

關該令的公告送交憲報及他認為合適的一份或多於一份本地報章。  
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 (d )  因在報章 5 刊登破產令而須付的印刷

費用  
350*  

總額：  2 ,025  
==== 

 
*：這些金額只是約數。實際開支會受不同因素，例如實際影
印的數量、是否可安排綜合刊登憲報及廣告，以及當時的

收費水平。  
 

破產管理署所招致的費用及開支總額會是介乎 2 ,000 元至 3 ,000
元之間。假設該總額為 A 元，按金結餘是 B 元，計算方法是

8 ,650 元 -A 元 =B 元。  
 
根據第 37 條支付的款項  
 
(A )  法定條文  
 
4 .  在債務人提出的呈請獲得接納，而法院發出破產令後，破產

管理署會按《破產規則》第 52(2)條的規定，將按金餘額撥歸債
務人的產業。該等產業或會因破產人的資產變現或他在破產期內

作出的供款而增加，再用作支付條例第 37 條所訂的訟費及費
用。根據該條，凡為保存或取得破產人的任何資產或將破產人的

任何資產變現而正當地招致的開支，會獲優先支付，剩餘資產會

按該條所訂的優先次序 (擬由修訂條例草案第 11 條修訂 )用作支付
以下的項目：  
 

( a )  破產管理署署長的酬金、須支付予破產管理署署長的費
用、手續費、百分率及收費，或破產管理署署長所招致

或批准的訟費、收費及開支，包括他正式聘用任何人的

費用，而不論破產管理署署長是以受託人身分或是以其

他身分行事；  
 
(b )  呈請的經評定的訟費，包括在呈請的聆訊中出庭並獲法

庭判給訟費的任何人的經評定訟費在內，但不包括該等

訟費的利息；  
 
( c )  如 有 特 別 經 理 人 ， 該 人 的 酬 金 和 由 他 正 當 地 招 致 的 費

用、支出及開支；  
 

                                                 
5   見附註 4。  
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(d )  任何填寫破產人的資產負債狀況說明書的人的費用及開
支；  

 
( e )  任何獲委任記錄任何訊問過程的速記員的經評定收費，

但為保存或取得破產人的資產或將破產人的資產變現而

正當地招致的開支除外；  
 
( f )  破產管理署署長以外的任何受託人 6 的必需支出，但為

保存或取得破產人的資產或將破產人的資產變現而正當

地招致的開支除外；  
 
(g )  由破產管理署署長以外的任何受託人正式聘用的任何人

的費用；  
 
(h )  破產管理署署長以外的任何受託人的酬金；及  
 
( i )  債權人委員會在有需要的情況下招致的實際現金付款開

支，但該等開支須獲受託人核准。  
 

(B )  實際運作  
 

5 .  假設─  
 
( a )  破產管理署將按金結餘，即 B 元撥歸債務人的產業；  
 
(b )  因破產人再有資產被變現及在破產期內作出供款，總額

為 C 元；以及  
 
( c )  為保存或取得破產人的任何資產或將破產人的任何資產

變現而正當地招致的開支，即 D 元  
 

則在 B 元 +C 元 -D 元 =E 元後， E 元可用作支付上文第 4 段 (a )至 ( i )
項所列的各項訟費及費用。然而，在實際情況中，循簡易程序處

理的債務人呈請個案中，有些訟費及費用相當可能無須支付，理

由如下：  
 
段數  訟費／費用項目  相當可能無須支付有關  

訟費／費用項目的理由  
4 (a )  破產管理署署長的酬金和破 這類項目在很少情況下會適

                                                 
6   “破產管理署署長以外的受託人”包括獲委任管理外判破產案件的私營清

盤從業員。  
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產管理署署長所招致或批准

的費用及開支等，而不論破

產管理署署長是以受託人身

分或是以其他身分行事  

用，或應已為《破產規則》

第 52 條所涵蓋。  

4 (b )  呈請的經評定訟費  在債務人呈請個案中，這類

訟 費 預 期 由 破 產 人 本 人 支

付。  
4 (c )  特別經理人的酬金和由他正

當地招致的費用、支出及開

支  

在簡易程序破產案件中，不

大可能會委任特別經理人。

4(d)  任何填寫破產人的資產負債
狀況說明書的人的費用及開

支  

這資產負債狀況說明書預期

由破產人本人填寫。  

4 (e )  任何獲委任記錄任何訊問過
程的速記員的經評定收費  

在簡易程序破產案件中，不

大可能會委任速記員。  
4 ( i )  債權人委員會在有需要的情

況下招致的開支  
在簡易程序個案中，不會成

立債權人委員會。  
 
因此，實際上只有第 4( f )、 (g )和 (h )段所述的訟費和費用是相關
的，即 ( i )私營清盤從業員的支出 (為保存或取得破產人的資產或
將破產人的資產變現而正當地招致的開支除外 )， ( i i )由私營清盤
從業員聘用的任何人的費用；以及 ( i i i )私營清盤從業員的酬金。  
 
第 4( f )段：私營清盤從業員的支出 (為保存或取得破產人的資產或
將破產人的資產變現而正當地招致的開支除外 )  
 
6 .  私營清盤從業員招致的支出款額 (為保存或取得破產人的資產
或將破產人的資產變現而正當地招致的開支除外 )，將視乎在一
宗案件中實際招致的款額而定。以一宗不多於十名債權人，以及

沒有資產被收回的典型案件為例，私營清盤從業員的一般支出為

－  
 

  ($ )
(a )  在憲報刊登委任公告的費用 (假設每份公告刊登

50 宗案件 ) 7  
250

(b)  各項查冊費用 8  95

                                                 
7   根據《破產規則》第 1 6 2 條，受託人的委任公告須在憲報刊登。由於這些

案件將會分批外判，私營清盤從業員應可安排綜合刊登憲報，以盡量減低

費用。  
8   一個地址的土地查冊費為 3 0 元。查詢一項業務的商業登記資料為 4 5 元。

一間公司一年的公司查冊費為 2 0 元。  
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( c )  郵費 (用於發信給所有銀行、發給債權人和破產
管理署署長的報告、向債權人發出反對／不反對

解除破產的通知和免除債務的通知 ) 9  

250

(d)  銀行費用／影印費 1 0  250
(e )  交通費  50
  895

(約為 900)
 
7 .  即使私營清盤從業員須提出反對解除破產的申請 (並因此須就
提出申請而額外繳付 528 元法院費用 ) 1 1，他的支出也不應超過

1 ,450 元。因此，我們認為私營清盤從業員的平均總支出將介乎
900 至 1 ,500 元之間。  
 
第 4(g)和 (h )段：由私營清盤從業員聘用人員的費用和私營清盤從
業員的酬金  
 
8 .  一如上文第 3 至 7 段所載述的計算顯示，即使沒有額外的資
產變現，而破產人也沒有收入作出供款，仍有一筆介乎 4 ,150 元
(8 ,650 元 -3 ,000 元 -1 ,500 元 )至 5 ,750 元 (8 ,650 元 -2 ,000 元 -900 元 )
之間的款額，用作支付私營清盤從業員正式聘用人員的費用和私
營清盤從業員的酬金。  
 
 
 

                                                 
9   根據《破產條例》第 3 0 A ( 5 ) a 條，私營清盤從業員可以把反對／不反對解

除破產的通知以郵遞方式寄給債權人。  
1 0   銀行費用和影印費是付予銀行以取得破產人的銀行記錄。  
1 1   根據《破產 (費用及百分率 )令》附表 A 表 6 ( a )項。在破產管理署的經驗

中，簡易程序破產案件中有 5 %至 6 %可能須提出反對解除破產的申請。  



 



附錄 2  
 

外判簡易程序清盤案  
五項投標摘要  

 
 二零零零 

／零一年* 
 

二零零一 
／零二年  

二零零二 
／零三年

二零零三 
／零四年  

二零零四 
／零六年  

(兩年合約 )

投標者總數  22  37  
 

28  53  57  

中標者  
 
負責處理  
無 力 償 債

工作  
的員工 #  
1-20  
21-40  
41-60  

 

5  (5A)  
 
 
 
 
 
 

1  
3  
1  
 

10  (6A+4S)
 
 
 
 
 
 

8  
1  
1  

17  
(13A+4S)

 
 
 
 
 

8  
7  
2  

21  
(15A+4S 

+2M)  
 
 
 
 
 

17  
2  
2  

14  (9A+3S
+2M) 

 
 
 
 
 

12  
2  
0  
 

未有中標的  
投標者  
 
負責處理  
無 力 償 債

工作  
的員工  
1 -20  
21-40  
41-60  
60 以上  

 

17  (17A)  
 
 
 
 
 
 
 

11  
4  
2  
0  

27  
(24A+3S)  

 
 
 
 
 
 
 

18  
6  
3  
0  

11  
(9A+2S)  

 
 
 
 
 
 
 

7  
3  
1  
0  

32  
(27A+4S 

+1C)  
 
 
 
 
 
 

19  
10  
2  
1  

43  (36A+6S
+1M) 

 
 
 
 
 
 

34  
6  
3  
0  

 
A:   會 計 師  
S :   律 師  
M :   混 合 ： 律 師 加 會 計 師  
C :   公 司 秘 書  
註  
*：   只 限 會 計 師 投 標  
#：   不 包 括 負 責 其 他 工 作 的 員 工  



附錄 3 

 
Minimum Qualification Criteria for Appointment as  

Provisional Trustees or Trustees for 
Outsourced Bankruptcy Cases 

 
Bankruptcy (Amendment) Bill 2004 

 
Introduction 
 
 We would like to seek relevant stakeholders’ views on how the 
qualification criteria for appointment as provisional trustees or trustees should be set 
out for summary bankruptcy cases which are intended to be outsourced by the 
Official Receiver’s Office (ORO). 
 
 
Background 
 
The Bill 
 
2. The Bankruptcy (Amendment) Bill 2004 (the Bill) was re-introduced 
into the Legislative Council (LegCo) in October 2004 to provide the ORO with the 
authority of outsourcing summary bankruptcy cases to private-sector insolvency 
practitioners (PIPs).  Clause 3 of the Bill amends existing section 12 of the 
Bankruptcy Ordinance (BO) to provide that the Official Receiver (OR) shall become 
the provisional trustee on the making of a bankruptcy order.  Where OR considers 
that the bankrupt’s property is unlikely to exceed $200,000 in value, he may appoint 
another person as the provisional trustee in his place without having to convene a 
meeting of creditors which in normal circumstances he would have to do.  Clause 
42 amends existing section 112A of the BO so that, where the court has made an 
order for summary administration of a bankrupt’s estate, the provisional trustee shall 
become the trustee.  Further background of the Bill is set out in our Legislative 
Council Brief, which can be downloaded from 
http://www.legco.gov.hk/yr04-05/english/bills/brief/b01_brf.pdf.  It should be noted 
that the ORO’s intention is that only debtor-petition summary (i.e. bankrupt’s 
property is unlikely to exceed $200,000 in value) cases would be outsourced.  Other 
types of bankruptcy cases will continue to be administered by the ORO either 
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in-house or by holding creditors meetings in order to allow the creditors to appoint 
their own trustee.   

 
3.   In the course of the scrutiny of the Bill by the Bills Committee set up by 
LegCo, a number of questions have been raised.  Some of them relate to the 
selection and supervision of the PIPs appointed to administer the cases.  The 
Administration replied that there are proper statutory, non-statutory and supporting 
measures to monitor the administration of outsourced bankruptcy cases (please see 
Annex).  Furthermore, we consider that the administration of such cases is relatively 
more straight-forward, compared with, say, summary liquidation cases that are 
already outsourced by the ORO to PIPs.   
 
Qualification Criteria for Appointment as PIPs 
 
4.   At the meeting of the Bills Committee on 11 January 2005, Members 
generally did not object to the proposal that the qualification criteria for appointment 
as provisional trustees or trustees for outsourced bankruptcy cases should be similar 
to those adopted for the current scheme for the outsourcing of summary liquidation 
cases1, though questions had been raised at previous meetings as to whether company 
secretaries should be allowed to be appointed as provisional trustees or trustees.  
The current thinking is that for a PIP to be eligible for participation in the tendering, 
he/she would need to be a member of a relevant professional body – Hong Kong 
Institute of Certified Public Accountants, Law Society of Hong Kong or Hong Kong 
Institute of Company Secretaries.  He/she would also be required to have a 
minimum number of years of post qualification experience and a minimum number 
of professional or chargeable hours in respect of insolvency work.  The 
Administration’s intention is that these detailed qualification criteria would be set out 
in the tender contract of the ORO.    
 
5. Some Members of the Bills Committee however suggested that 
consideration should be given to setting out some form of minimum qualification 
criteria in the statute, so as to help ensure the quality of PIPs appointed by the ORO 
and enhance the transparency of the outsourcing scheme.  In response, the 
Administration pointed out that the suggestion could have wider ramifications.  
                                                 
1 For summary liquidation (of company) cases, the current minimum requirements are: (i) the PIPs need to be a 

member of a relevant professional body – Hong Kong Institute of Certified Public Accountants, Law Society of 
Hong Kong or Hong Kong Institute of Company Secretaries; (ii) 3 years of post-qualification experience; (iii) 300 
chargeable hours of relevant insolvency work over last 3 years, with at least 150 hours related to insolvent 
liquidation/receiverships, and remaining hours may be on solvent liquidation of which the hours would be reduced 
by 50%; and (iv) having performed a minimum of 4 winding-up cases. 
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Currently, the BO and Companies Ordinance (CO) generally do not set out the 
minimum qualification criteria for persons eligible for appointment as office holders 
in relation to the administration of most solvency/insolvency cases.  Furthermore, 
the profile of summary bankruptcy cases does not suggest that the criteria should not 
be dealt with in the same way as that under the existing tendering scheme for 
summary liquidation cases (i.e. to set out the criteria in the tender contract).  
Nevertheless, we undertook to consider the suggestion further and consult relevant 
stakeholders before reverting to the Bills Committee. 
 
 
The Issues for Consideration 
 
Detailed Qualification Criteria for the Contract 
 
6. Notwithstanding whether any form of minimum qualification criteria 
should be set out in the statute, it is important that the detailed qualification criteria 
must be set out in the tender contract of the ORO, i.e. contractual in nature.  Such 
detailed qualification criteria will include professional qualification, 
post-qualification experience, insolvency work experience and managerial 
experience and support, etc.  The tender will be an open tender, and the ORO will 
ensure transparency of the relevant arrangements by measures such as putting the 
tender documents on ORO’s website and publishing tender notices in the Gazette.  
These arrangements are in line with the existing scheme for the outsourcing of 
summary liquidation cases, which has served well in the past.   
 
7.   In any case, while the appointment of a PIP as the provisional trustee of 
a summary bankruptcy case would be made by the OR, there are other checks 
provided under the BO to help ensure that only a fit person is so appointed.  For 
instance, when a provisional trustee applies to the court for a summary procedure 
order under section 112A (proposed to be amended by clause 42 of the Bill), the 
court has inherent jurisdiction of objecting to the provisional trustee becoming the 
trustee.  Moreover, a provisional trustee or trustee may be removed from his office 
by the court under the new section 96(2) in certain circumstances, such as he fails to 
perform his duties under the Ordinance.         
 
8. However, some Bills Committee Members have expressed concerns 
about this approach (i.e. setting the detailed criteria in tender contract only) in terms 
of safeguarding the quality of the PIPs appointed for the administration of outsourced 
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bankruptcy cases.      
 
Statutory Minimum Qualifications 

 
9.   Some Members suggested that some form of minimum qualification 
criteria should be specified in the BO or its subsidiary legislation, and any revision of 
the criteria will therefore need to go through the legislative process.  It is argued 
that this would have the advantage of enhancing transparency and safeguarding 
quality of the PIPs.   
 
10.   On the one hand, it can be argued that this suggestion may give rise to 
wider ramifications.  As explained in paragraph 5 above, no statutory qualifications 
are currently set for appointment of most types of office holders in relation to the 
administration of insolvency/solvency cases, except for the appointment of 
provisional liquidator under section 228A of the CO2.  If this suggestion is adopted, 
it may raise the question as to whether minimum statutory criteria should also be 
introduced for the appointment of trustees for non-summary bankruptcy cases, 
creditors’ appointed liquidators, etc.  These are important matters.  It is reasonable 
and, as a principle of legal policy3, appropriate for the Administration to look into 
them comprehensively.  They are also probably outside the scope of the current Bill, 
which aims to enable the ORO to outsource summary bankruptcy cases only.  On 
the other hand, it may be argued that outsourced bankruptcy cases may be treated as 
a special procedure and special treatment for such cases is warranted.   
 
11.   In any case, assuming that some form of minimum qualifications would 
be set out in the statute, we consider that they should be set out in the form of 
subsidiary legislation under the BO, which may be amended by the OR and subject 
to the negative vetting by the LegCo.  This approach would avoid the need to enact 
an amendment ordinance to effect changes to the minimum qualifications.  The 
latter is relatively a much more complex and time-consuming process, compared 
with subsidiary amendment legislation.  
 
What should Constitute Minimum Qualifications 
 
                                                 
2  Section 228A provides for a special procedure for winding up a company voluntarily where the directors or 

majority of the directors of the company have formed the opinion that the company cannot by reason of its 
liabilities continue its business.  Under this special procedure, the directors appoint a person who is either a 
solicitor or accountant to be the provisional liquidator in the winding up. 

3  It is a principle of legal policy that law should be coherent and self-consistent (see Bennnion, Statutory 
Interpretation, 4th Edition, page 690). 
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12.   As regards what should constitute the minimum qualifications, it may be 
stated in the subsidiary legislation that PIPs appointed to be the provisional trustee or 
trustee of summary bankruptcy cases must be - 
 

(a) A certified public accountant who is a member of the Hong Kong 
Institute of Certified Public Accountants; or 

 
(b) A solicitor who is a member of the Law Society of Hong Kong; or 

 
(c) A company secretary who is a member of the Hong Kong Institute 

of Company Secretaries; or  
 

(d) A person who in the opinion of the OR is fit and proper for the 
appointment. 

 
13. The proposed professional qualifications referred to in paragraphs (a), (b) 
and (c) above are in line with professional qualifications currently required under the 
outsourcing scheme of summary liquidation cases.  In addition, it is considered that 
the OR should be given the reserve discretion to appoint other fit persons, because 
we cannot, and should not, rule out that only a member of the three professions can 
act as the provisional trustee or trustee for summary cases.  In this regard, creditors 
are now allowed under the BO to appoint any fit person to be the trustee for a 
non-summary bankruptcy case.  If the BO provides that only members of the three 
professions may be appointed as provisional trustee for summary cases, it may lead 
to an odd, albeit remote, scenario of a fit person having considerable experience in 
the administration of non-summary (and usually less straight-forward) bankruptcy 
cases but is denied of the opportunity of being appointed to administer summary 
cases.  A possible example is an ex-Insolvency Officer with considerable experience 
who had left the ORO. 
 
14.   We do not consider it appropriate to set out in the BO the detailed 
criteria, such as specific post-qualification experience, insolvency work experience 
and managerial experience and support, which are more “case specific” in nature and 
may change over time.  As a matter of principle and noting the exclusivity of 
statutory requirements, we consider that the BO should only set out the basic 
fundamental criteria.  Instead, it would be more appropriate to set out the detailed 
criteria in the tender contracts.  This approach would enable the ORO to be more 
responsive to changes in the regulatory environment and the market conditions in 
determining the detailed criteria. 
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Way Forward 
 
15. We would like to invite you to comment on the above matters by 
12 February 2005, in particular whether some form of minimum qualifications for 
PIPs appointed to administer summary bankruptcy cases should be set out in the 
statute, and if so, what should such minimum qualifications be.   
 
 
 
 
 
 
 
 
 
 
Financial Services and the Treasury Bureau / 
The Official Receiver’s Office 
January 2005  



附件 
 

Supervision of PIPs Appointed as Provisional Trustee or  
Trustee of Outsourced Bankruptcy Cases 

 
 
  In general, the private sector insolvency practitioners (PIPs) as fiduciaries 
and officers of the court should deal with all matters relating to administration of the 
estate of the bankrupt and undertake any duties and obligations in accordance with 
the provisions of the Bankruptcy Ordinance (BO) and the contract with the Official 
Receiver’s Office (ORO). There are many “checks and balances” to ensure that PIPs 
will exercise their powers in a reasonable and consistent manner.  They can be 
classified into the following categories: 

 
(i) Statutory measures 
 
2.  The PIPs will be subject to the statutory control in the BO.  Under section 
82(2) of the BO, one-fourth in value of the creditors may request the trustee to call a 
meeting of creditors.  Section 83 provides that a bankrupt, creditor or any other 
aggrieved person may appeal to court against the act or decision of the trustee.  
Section 84 provides for the control of the court over the trustee in the event of 
complaint made by any creditor, the Official Receiver (OR), the bankrupt or any 
other persons. 

 
3.  Under section 89 of the BO, the PIPs are required to provide annual 
statement of proceedings to the OR through which the OR will be able to monitor the 
progress of the proceedings. 

 
4.  Under the proposed section 93(1A) of the BO, the OR may at any time 
require the PIPs to provide the accounts of the bankrupt’s estate.  Under the existing 
section 93(3A), the OR may cause the accounts to be audited.    

 
(ii) Non-Statutory measures 
 
5.  As in the outsourcing of liquidation cases, the work specifications of the 
PIPs will be specified in the contract of appointment1.  The PIPs will be briefed at 
the time of the appointment as to their duties and obligations as the provisional 
trustee and trustee of the bankrupt’s estate. 

 
6.  The ORO will also monitor the performance of the PIPs through the terms of 
contract under which the ORO will have with PIPs. 

 
                                                 
1 For example, the appointed PIPs are required to comply in all respect with the relevant professional standards and 

ethical guidelines of the relevant professions, and may be required to submit a report to the ORO if they do not 
complete certain work within the specified timeframe. 
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7.  The PIPs are professionals.  They may be subject to disciplinary action for 
breaching professional rules or codes of conduct of the professional bodies they are 
of members of, including the committal of professional misconduct in the course of 
acting as trustee-in-bankruptcy. 

 
(iii) Other Supporting Measures 

 
8.  To facilitate relevant parties to understand their rights and duties, the ORO 
has put in place a number of measures.  For example, the ORO has published a 
Guide on Bankruptcy setting out matters such as the rights of creditors and the duties 
of bankrupts.  Moreover, enquiries or complaints (including any against the PIPs) 
can be directed to the ORO through a hot line or other means such as the internet. 
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諮詢單位一覽表 

 
1. Association of Insolvency Officers 
2. Baker Tilly 
3. Clifford Chance 
4. Consumer Council 
5. Grant Thornton 
6. Hong Kong Bar Association 
7. Hong Kong Institute of Certified Public Accountants 
8. Hong Kong Monetary Authority 
9. Joseph S.C. Chan & Co 
10. Kenny Tam & Co 
11. Standard Chartered Bank 
12. The Association of Chartered Certified Accountants 
13. The British Chamber of Commerce of Hong Kong 
14. The Chinese General Chamber of Commerce 
15. The Chinese Manufacturer’s Association of Hong Kong 
16. The DTC Association 
17. The Hong Kong Association of banks 
18. The Hong Kong Institute of Company Secretaries 
19. The Hong Kong Institute of Directors 
20. The Hong Kong S.A.R. Licensed Money Lenders Association Ltd 
21. The Law Society of Hong Kong 
22. The Society of Chinese Accountants and Auditors 
23. The Standing Committee on Company Law Reform 
24. Yip, Tse & Tang Solicitors 
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回應團體一覽表 

 

1. The Association of Chartered Certified Accountants (附件 A) 

 

2. Hong Kong Monetary Authority (附件 B) 

 

3. The DTC Association (附件 C) 

 

4. The Law Society of Hong Kong (附件 D) 

 

5. The Standing Committee on Company Law Reform (附件 E) 

 


















