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Section 394 Insolvency Act 1986

8. 383(1} . .
The Secretary of State is the only competent authority for the time being: see the now
s. 392(2).

5. 393(2) )

“The regulations referred 1o above set out in some detail the mattcrs which are be taken intg
account in delermining whether an applicant is 2 fit and proper person, ranging from his pe

sonal integrity and history as a law-abiding citizen to the adequacy of the systems of control g
racord-keeping in his business practice: sce SI 1990 No. 439, reg. 4.
o The sume regulations (reg. 5) give details of educational requirements, but these apply og Talven:
4 o applicants who were born afrer 15 December 1951 and do not already hold an authorisatios BRI That ¢
; (reg. 5(2)). Practical training and expericnce is demanded of all applicants: (his may be red “hi
oncd in 2 number of ways, but a minimum ef five appointments Lo office within the past
years or 1,000 hours of “higher insolvency work expericnce” withia the same period is st

lated (reg. 8).

v A

S 393(3)
The regulations referred to fix a maximum period of three years [rom the date on which aulhfa
ization is granted (reg. 10).

™
i

5. 393(4)
The procedure for appeal from the withdrawal, or the refusal, of an autharication is set ouli n
394-298.

NI T T T T e
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Section 394 MNotices i
394(1) [MNofice to applicant re grant] Where a competent authority granty

aurhorisation under section 393, it shall give written notice of that fact to the agp
cant, specifying the date on which the authorisation takes effect. :

394(2) [Notice re proposed refusal, withdrawal] Where the authority proposeild)
refuse an application, or to withdraw an authorisation under section 393(4), it sl
give the applicant or holder of the authorisation writien notice of its intention 4
50, setting out particulars of the grounds on which it proposes to act. g7
394(3) [Date to be stated re withdrawal] 1In the case of a proposed withdrawaltie
notice shall state the date on which it is proposed that the withdrawal should t
effect. :
394(4) [Notice to give details re rights] A notice under subsection (2) shaﬂ%}
particulars of the rights exercisable under the next two sections by a person 0D W2 ai
the notice is served. ’
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(Fermer grovision: LA 1985, 5. 6)

General nole

The Insolvency Act1983.5.6, from whichs. 39415 derived, was broughtinto force on ] Julyl
(S1 1986 No. 840, rap. 3}. togzther with JA 1985, ss. 7-9, on which ss. 395398 below areb
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Insalvency Act 1986 Section 396

Jenthour authorisation, the person will not be “qualified” under s, 390(2)(a}, and will be aute-
Ltically linble to criminal prosecution under s. 389 if he acts as an insolvency pracuuoner but
ig will IOt affcct any appcmtmcnt which he already held when the Act came nto foree: sze

1994(2)—(4)

'wouid appear from the repeated use of the word “propose” that a decision to refuse or
ok ,thdraw an authorisation does not take effeet until the applicant or holder is informed of his
0 < to make representadons under s, 395(1) and Lo refer the matter for consideration to the

nsalvency Praclitioners Tribunal under s. 396, and given an opportunicy to doso. [t is submit-

»312d that the word “decision™ ins. .396(2)(b} must mean “provisional decition™, ta be consistent

th this view. There is no indication in s. 394(3) whether the authority is frce 1o specify any
ele it chooses as the effective date, but it would seem that, to make sense of the scheme of the

r as a whele, the date should be fixcd at least 28 days ahead, and the natice should probably
#ie in addition “or sueh [arer date as the authority may subsequently fix, if steps are taken by
Hi,; holder to have the case reconsidered or reviewed under s. 395 ars. 396.

g ectmn 395 Right to make representations
)i 395(1) [Right exercisahle within 14 days] A person on whom a notice is served
,under sec‘twn 394(2) may within 14 days after the date of service make wrilten tep-

& 95(2) [Representations to be cons:dered] The competent aithorily shall have
hi egard to zpy representations so made in determmmg whether 10 refuse the appli-

i A
afg"* l:tmn 7 of 1A 1985, from which s. 393 is derived, has been in force since 1 July 1986: see the

R I addition to his right 1o have the case referred directly to the Tribunal under 5. 396, the
person affected by 2 proposad refusal or withdrawal may ask the authority itself 1o reconsider
%ts decision. This will not prevent him from seeking a review by the Tribunal if he is notified that
Ne authgrily's carlicr decision stands; and indeed he may apparently ask for a reconsideration
fimder the presant section and then change his mind and have the matter takan to the Tribunal
hout waiting for the authority to complete its recansideration.

=Section 396  Reference to Tribunal
96(1) [Application of Sch. 7] The Insolvency Practitioners Tribunal (“the Tri-
’bunnl”) continues in being; and the provisions of Schedule 7 apply to it.
£396(2) [Person served with notice] Where a person is served with a notice under
ction 394(2), he may——
{a) atany time within 28 days after the date of service of the notice, or
(b) at any time after the making by him of representations under section 395
and before tha end of the period of 28 days after the date of the service on
him of a notice by the competent authority that the authority does not pro-
pose to alter its decision in conscquence of the representations,

459
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Section 397 Insolvency Acr 1986

i give wrilten notice Io the authority requiring the case 10 be referred ta the Tribugaj 07(2)  [C

396(3) " [Reference] Where a requirement is made under subsection (2), thag
i unless the competent authority— ;

(a) hasdecided or decides to grant the application or, as the case may be, 0o tig

withdraw the authorisation, and i 97 r
(b) within 7 days after the date of the making of the requirement, gives Wity ]1 the rep:
notice of that decision to the person by whom the requirement was magg; :
- it shall refer the case to the Tribunal. o q’mw pron
., (Former provisions: 14 1985, ss. 8(1), (2), (6}, 11 {parr,; ral note

General note

The sectionsof IA 1985, from which s. 396 is derived, were brought into force on 1 Jul ¥ 1986; AL s
the note 1o 5. 394, T

S, 396¢1) s

The Insolvency Pructitioners Tribunal was established oy IA 1985, 5. 8(6) to discharge 1"@?}'3
functions setout in gs. 396, 397 of the present Act. For further discussion, sec the note to Sch'.’_:753

and the Insolvency Practitioners Tribunal (Conduct of Investigations) Rules 1986 (ST 1986 Nq,
952) which continue in foree. 3

s
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s 8. 396(2) .

% The present scetion provides a procedurc which is in part alicmative to s, 395 and in part

ah L supplementary o it. A person who has been notified by an authority thal it proposes to refuis  (a) the
f) ¥ his application or withdraw his authorisation may invoke the jurisdiction of the Tribunal eiff g £
;»3 i (1) immediately and directly, or (2) after the authority's own procedure for reconsideration ha o

:'g?‘ ] run its course and the decision adverse to him is confirmed; and it appears that he may algg sec

|:[I : Interrupt the latter procedure and have the matter referred to the Tribunal without wa.it'in.g_ﬁl:l (b} 1lhe

94 a second decision. He must act within 28 days of being netilicd of the authority's provisiodd 19¢

decision (in case (1)) or of its confirmed decision (in case (2}). The case is then referred by
authority itself to the Tribunal for review. - i

S. 396(3)

On receipt of a notice. the authority has seven days in which tg change its mind and natify the
person of its revised decision; failing thie, it must refer the matter to the Tribunal (though
nacessarily within that seven-day period). i

Section 337  Action of Tribunal on reference ’ : Ll noe
397(1) wmawmwmjommmemwmmmwmwmmmwﬁj Fan 0n9of [A
(a) investigate the case, and ;

Pl A person w

(b) make areport o the competent authority stating what would in their oplis : -3"“’ his a!
ion be the appropriate decision in the rnaner and the reasons for ! g*ﬂn”h': refi
opinion, : ether 8 wrir

kPCIMiesive or
tes the [ar
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Insolvency Acr 1986 Section 398

71(2) [Copy of.report to applicant] The Tribunalshall send & copy ol the report
‘the applicant or, as the case may be, the holder of the authorisation: and the com-

setent authority shall serve him with a written notice of the decision made by it in.

97(3) [Publication ofreport] The competent authority may, if he thinks fit, pub-
Eish the report of the Tribunal.

ion 80l 1A 1985, [rom whichss. 397 is derived, was broughtinto foree 0a 1 July 1986 sec the
ote 10 5. 394
The Tribunal makes its gwn mvestigation of Lhe case but does not jtsclf make 2 decision:
stead. it gives directions to the authority {which are hinding), supperted by ils reasons.
The requirement that the Tribunal should give a reasoned ruling plainly contemplates that it
en 1o a dissatisfied applicant to seck judicial review of a declsion.

Section 398 Retusal or withdrawal without reference to Tribunal
598 Where in the case of any proposed refusal or withdrawal of 4n authorisation

’%ri‘ther—
. (a) the period mentioned in section 396(2)(a) has expired without the making
of any requirement under that subsection or of any representations under
section 395, ar

(h) the competent authority has given a notice such as is mentioned in section
3596(2)(b) and the period so mentioned has expired without the making of
any such requirement,

'the compelent authori ty may give written noticc of the refusal or withdrawal to the
#person concerned in accordance with the proposal in the notice given under sectian

Se;grion 9of1A 1985, from which s, 308 is derived, came into forez on 1 July 1986: see the nota to
4.

i Afa person who has been notified under s, 394(2) of 2 propesal to refuse his application or
heir opiBiEds Withdraw his authorisation does nat lzke the appropriate aclion within 28 days, he cannot
s for th reveat the refusal or withdrawal from laking cffect. Whether this happens automatically, or
Y Whether a written notice must be given, depends wpon whe ther the word “may™ is to be read in
issi tory scnse, The stipulation that the notice shall be wrirren probahly

oint will be impertant only in regard (o a withdrawal,

461
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