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Mr Paul R BAILEY, Member of the Commission and Executiye’Director, Enforcement,

Securities and Futures Commission:

Basically, when we are assessing whgther or not there is adequate secrecy
provisions, we do compare it with our own egidation and, in every case, we go to the
legislation from the jurisdiction who is regqliesting it from the investigatory system. The same,
of course, would apply to information sharing. | think it is under clause 366 — to make sure
that the secrecy provisions are péasically on par with what we have got in Hong Kong.
fact, declined to assist in certain cases until people have, in fact, got
provisions in place. It is done very, very meticulously on a case-by-case

lot of analysis is done. If necessary we go back to the other jurisdiction to

at they are very similar to ours would we then accept that they are suitable for investigatory
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SyStems or, I fact, sharmg the mformatior.
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Deputy Chairman:

-53- Tuesday, 17 July 2001


myyuen
線段

myyuen
線段


myyuen
線段


© 00 N O 0o A W DN P

W NN NNNNNNRNDRNDERERR R R B B B B P
S © ® N o0 00 W NPO © ©W N O 0 M W N R O

Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

(EHERPERHEE) K
(2000 FRITE(BENDKHAEEX ) ZEF

Redlly, the first thing | ask the Government to explain is whether there has been any

substantive changes. Isit just idealistic?
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Margaret.
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Deputy Chairman:

In one way, what is new about this ordinance is that what you gathered at this stage
can be used for the purpose of Part XI1Il, market misconduct, and once it is there then this Bill
provides that it can be used in any civil action, but does it also not mean that what is stated as
arecord in market misconduct can also be adduced in criminal proceedings? Can you also

use that for criminal investigation?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:
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Perhaps | can clarify these things and if you could correct me if | have
misinterpreted you. (ii) — the “criminal” there only refers to criminal proceedings for the
purposes of Part XIll which are ancillary provisions, criminal provisions to the operation of
the Market Misconduct Tribunal and the proceedings before that Tribunal are quite clearly
civil. The crimina offences that appear in Part XIll are not the substantive criminal
provisions for the criminal punishment of market misconduct as such asin 10 years' jail or a
$10,000,000 fine. Rather they are the more minor offences that go towards whether orders
of the MMT to compel evidence have been complied with or to misleading evidence as given

to the Market Misconduct Tribunal and so forth.

Deputy Chairman:

Mr Chairman, may be the substantive question could better be dealt with when we
come to Part XIII but the relative part here is, what is the ultimate effect of clause 180,
whether there has been any change. My question is really this. If we are concerned with
self-incrimination, it is not good enough to say that it will not be used directly in criminal
proceedings against you. Because it can be used in market misconduct, and | do understand
that that is not criminal. That is intended to be a kind of civil procedure and | think | can
still remember the kind of sanction you are liable to if you are found guilty before the Market
Misconduct Tribunal.

Nevertheless, because the proceedings and the materials used in the Market
Misconduct Tribunal is available for civil claimsthen (1) it can be used for civil clams. But
| believe that that once being open and publicly available material, that material can aso be

used as a foundation for other criminal sanctions against you. Would that not be the case?

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:
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No, not that | think, derivatively. Certainly the statement itself compelled under
clause 180 — compelled under the investigatory provisions or the information governing the
powers under Part VIII could not be used. Derivative evidence, | think, if that is what you
are referring to — derivatively obtained evidence in terms of documents obtained flying from
that statement — Clause 180 clearly does not govern those, if that iswhat you are asking about.
If you are asking about the derivative use of the statement as tendered before the MMT, |
think again (i) would prohibit the use of that in any other crimina proceedings. We can

look at that and examine it if further changes need to be made to that clause.

In this respect, clause 247 isrelevant. If | can summarize it - that any evidence in
term tendered before the MMT is not available in criminal proceedings against that person
other than proceedings in the nature of the falsity of the statement for perjury or the ancillary
criminal offencesin Part X111, that | referred to earlier going to the mechanics of the operation

of the MMT in giving false evidence, failing to provide information.

Deputy Chairman:

| will have another |ook.

Z/E -
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Mr KAU Kin-wah, Assistant Legal Adviser:

Thank you, Mr Chairman. Could | come back to 180? The progress of this

afternoon is faster than | expected and | have not got with me the copy of the United Kingdom

Financial Services and Markets Act. Thereisasimilar provision as to the prohibition of the

use of evidence — statements obtained by compulsion, of using them in criminal proceedings.

| think the wording there is quite different and | would suggest that we follow the wording in
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the Act.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The wording is very different in several respects. It is both wider and narrower,
depending on which part of the provision you are looking at. In the UK you do not have to
make a claim for privilege. It is based on the fact that the evidence is elicited under
compulsion. But the use that can be made of the evidence in one respect is significantly
wider because if the person who has made the statement and at a subsequent criminal tria
puts in evidence — in other words, |eads evidence — about the making of the statement, then it
isall open. Then the prosecution can lead evidence about the interrogation and question and

answer.

So if, for example, at a subsequent trial the defendant is putting forward a defence
and on cross-examination there was a suggestion that this was a recent invention and the
defendant says, “No, it isn't. | told the FSA this when they asked me some questions and
this is what | told them”, it would all be in then. You could actualy lead all the other
evidence.  So there are very significant differences, not just about whether thisis based on
privilege or compulsion and | think the scope of the UK section is quite different to the scope
of these provisions. It would be a very significant change and we would want to consult the

industry very carefully on.
Mr KAU Kin-wah, Assistant Legal Adviser:

| just would like to make a point. | only referred to that part of the UK provisions
that is the actual prohibition, which, if | remember correctly, states that such statement cannot

be used and no questions should be put in relation to this thing.

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,
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Securities and Futures Commission:

| think actually again this provision is tighter and it is a wider protection for the
person. It isnot just a question of asking questions. | think we would need to look very
carefully at whether that UK provision, in fact, was a broader protection. | think thisis a
broader protection. It isamuch more general expression of the prohibition. It is obviously

aquestion of interpretation.

Mr Eugene GOYNE, Associate Director, Enforcement, Securities and Futures

Commission:

Basically, we spoke to the FSA in relation to clause 174(2)(b) which the Legal
Adviser isreferring to. It is, in some respects, a little bit broader in that no question may be
asked in relation to the statement. | think, as Mr PROCTER has said, the situation in the UK
in relation to evidence law is significantly different. Particularly in relation to admission of

guilt and also late defences asis referred to.

As we understand it, the Court of Final Appeal in a case that was handed down in
about May of this year comprehensively ruled out questions that the UK legislation was
dealing with there and we feel that the legal foundation in Hong Kong common law as set out
in the case is somewhat different to that that exists in the United Kingdom. Hence, the
provision is somewhat inappropriate for Hong Kong on the basis of the differences in

common law between Hong Kong and the United Kingdom.
The situation is a little bit complicated and | think it is somewhat difficult to
explain oraly and if you need further we may be able after appropriate research to set

something up.

Deputy Chairman:
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Mr Chairman, | think really the better way to deal with this question is to take it as
a separate and self-contained problem so that we can have the Legal Adviser perhaps provide
us with the exact wording of the UK Act that we have been referring to; and aso the

appropriate authorities so that we can look at it together because thisis arather serious point.

Mr Chairman, | just turn forward to clause 247 about the use of evidence received
for the purpose of market misconduct proceedings. There is no question that evidence
gathered under clause 180 can be used in market misconduct proceedings. Now, you see
here under (2) — of course, (2)(b) | can see that criminal proceedings - where the evidence
cannot be used in crimina proceedings where the person is charged with an offence under
Part V of the Crimes Ordinance, or for perjury, and so on, but (3) is rather difficult to
understand. (3) says. “The evidence given by any person at or for the purpose of any
proceedings instituted under section 244" — that is, market misconduct proceedings — “as
referred to in subsection (1) is admissible in evidence against that person in any other
proceedings, civil or criminal, in a court of law where, had there been no such proceedings
instituted under section 244, the same evidence would have been admissible in evidence in
such other proceedings under the law or proceedings applicable to such other proceedings in
that court.” | just find it frightfully difficult to understand, so | do not know exactly to what
extent one is protected under clause 180. That is a difficult point because clause 180 is

where you exercise a power to compel someone to give you - -

Mr Andrew PROCTER, Executive Director, Intermediaries and Investment Products,

Securities and Futures Commission:

The proposal isto delete that provision, actually. | think...
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2
3  Deputy Chairman:
4
5 Sorry. | have not quite remembered that.
6
7  Chairman:
8
9 Mr LI has come back.
10
11 Deputy Chairman:
12
13 | have no further questions on clauses 180, or 181, for that matter. In fact, | have
14  no questionsfor therest of this Part.
15
17
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22

23  Mr Eugene GOYNE, Associate Dirgetor, Enforcement, Securities and Futures
24  Commission:

25

26 Basically, this'is what we understand the situation is at common law. If the claim
27 of privilege against self-incrimination is not made, al the evidence is then subsequently
28 admissibtéin criminal proceedings. So all we are seeking to do is state that you must, before

29 amSwering questions, do what you would have to do in the ordinary situation at common law
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