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10 May 2005

The Law Society of Hong Kong
(Attn: Ms Joyce Wong
Director of Practitioners Affairs)
3/F Wing On Centre
71 Des Voeux Road Central
Hong Kong

bewe e Ly

Revenue (Abolition of Estate Duty) Bill 2005

I write to seek your comments on the Revenue (Abolition of
Estate Duty) Bill 2005 (the Bill). The Bill is to implement the Financial
Secretary’s proposal in the 2005-06 Budget to abolish estate duty and will
be introduced into the Legislative Council on 11 May. A copy of the Bill is
enclosed at Annex A for reference.

The Administration proposes to amecnd the Estate Duty
Ordinance (Cap. 111) (EDO) to the effect that estates of persons who passed
away on or after the enactment date of the Bill will not be subject to estate
duty. The EDO will be retained to deal with cases where the deceased pass
away before the enactment date.
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Proposed Changes After Enactment of the Bill

A number of powers/requirements currently in the EDO would
either be transferred or cease with the abolition of estate duty. The
following paragraphs outline the proposed changes as set out in the Bill.

(a)  Preparation of schedule of property

Currently, the Commissioner of Inland Revenue (CIR), through
her Estate Duty Office, issues a certificate certifying payment of estate duty
or exemption together with a schedule of property or a Statement in leu of
Affidavit (SILA) showing all assets and liabilities of the deccased, after
assessment and payment of estate duty, if any. Under section 23 of the EDO
(copy at Anmnex B), the schedule of property should be attached to
applications to the court for grant of representation. The same section
provides that any person who deals with any asset not listed in the schedule
of property will be subject to penalty.

The Bill no longer requires a schedule of property to be filed
with an application for a grant. Neither CIR nor other government
authorities would issue the schedule of property, SILA or any similar
documents. The time taken to obtain a grant in respect of a deceased
person’s estate would also be considerably shortened.

(b)  Residual powers under the Estate Duty Ordinance

The following powers are currently exercised by CIR or her
officers under the EDO to facilitate duty collection or revenuc protection —

(i)  the power to inspect any document or article (section 14(8)). In
practice, this translates in many cases into the authorization of
representatives to inspect the contents of a deceased person’s
safe deposit box in the bank; and

(ii)  the power to authorize the release of funds from an estate for
burial of the deceased or maintenance of the former dependants

of the deceased (section 24(4)).

With the abolition of estate duty, therc will no longer be any revenue
protection reason to retain such powers.

Nonetheless, the Administration considers that the deceased
persons’ families or dependants should not be adversely affected because of
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the change. The Administration proposes to empower the Secretary for
Home Affairs to discharge specific functions and administratively delegate
these to CIR for a period, tentatively the first year following the enactment
of the Bill. This will ensure that the facility afforded to the public remains
essentially unchanged for a period of time upon the abolition of estate duty.
Details of the Administration’s specific proposals are sct out at Annex C.

We would very much appreciate it if the Law Society could
benefit us with its views and comments on the proposals regarding the
residual powers in the EDO as set out in the Bill by 31 May 2005. We
would also welcome discussions with representatives of your Society.
Please give us a call for follow up arrangements.

The Administration would, in the meanwhile, also explore the
possibility of having some of the above-mentioned residual functions
performed by the private sector. We would write to seek your comments

where necessary in due course.

Thank you.

Yours sincerely,

P

Mrs Nancy Hui)
for Secretary for Home Affairs

c.c. Secretary for Financial Services and the Treasury (Attn: Ms Erica Ng)
Judiciary Administrator (Attn: Mr Augustine Cheng)
Commissioner of Inland Revenue (Attn: Mrs Teresa Chu)

Encls.



Annex C

Revenue (Abolition of Estate Duty) Bill 2005

Transfer of Residual Powers in Estate Duty Ordinance (Cap. 111) to the
Secretary for Home Affairs

The Revenue (Abolition of Estate Duty) Bill 2005 (the Baill)
gazetted on 6 May 2005 is to implement the Financial Secretary’s proposal
to abolish the estate duty. For revenue protection purposes, the Estate Duty
Ordinance (Cap. 111) (EDO) vests certain powers in the Commissioner of
Inland Revenue (CIR). Some of these powers also afford a facility to the
deceased person’s family or dependants prior to the grant of representation.

Access to the deceased’s safe deposit box

At present, the personal representative of the estate would apply to
the Estate Duty Office for an appointment to take an inventory of the
contents of the deceased’s safe deposit box in the bank, if there is one. By
virtue of section 14(8) of the EDO, CIR is empowered to require the bank to
facilitate inspection of the contents of the safe deposit box. In the presence
of a representative from the bank and the personal representative of the
deceased, two tax inspectors from the Estate Duty Office would take
inventory of the safe deposit box.

It is not uncommon for a person to keep his/her will, if there is one,
in the safe deposit box. The new section 60C in Clause 9 of the Bill
proposes to empower the Secretary for Home Affairs (SHA) to authorize
personal representatives to inspect the contents of the deceased’s safe
deposit box in the bank. The main purpose is to avoid unnecessary
complication in the applications for grant of representation.

If a person presents a Certificate for Necessity of Inspection of
Bank Deposit Box issued by SHA, and produces sufficient proof of his
identity to the bank concerned, the latter shall allow the holder of the
certificate to inspect all items contained in the box for ascertaining whether
there is any will or similar instrument of the deceased person in the safe
deposit box, and whether any document or article specified in the certificate
is contained therein. The bank shall also allow the holder to remove any
items specified in the Certificate if they are found in the safe deposit box.
In the event that the item removed is a will, the bank shall take copy of it.
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Release of funds for burial expenses and maintenance

The estate of a deceased is frozen upon his death until after
clearance of the estate duty liability, if any, and the grant of probate or letter
of administration thereafter. For revenue protection purpose, section 24 of
the EDO provides for penalties in case of intermeddling. Currently, section
24(4) of the EDO provides an exception. Under the said section, CIR is
empowered to authorize the use of a specified part of an estate for burial
expenses and maintenance of former dependants of the deceased. The
provision provides in some cases temporary relief for the dececased’s family
or dependants prior to the grant of representation by the court, which may
take 1 — 12 months.

In order to maintain such a facility, section 60B in Clause 9 of the
Bill seeks to empower SHA to authorize the release of money in the bank
account of a deceased person for burial expenses and maintenance for
former dependants of the deceased by issuing a Certificate for Necessity of
Release of Money. Presentation of the Certificate and provision of
sufficient proof of identity to the bank concerned shall be regarded as a
request for withdrawal of the amount of money specified in the Certificate
from the account duly made by the deceased person as if he were alive, and
the bank shall make payment accordingly.





