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Short titte and
commencement.

Interpretation.

(30 of 1982))

Ord. No. 58/82 SMOKING (PUBLIC HEALTH)

HONG KONG
No. 58 or 1982

1 assent.

P

Philip HADDON-CAVE,
Acting Governor.

29 July 1982

An Ordinance to prohibit smoking in certain areas, to provide for the
display of a health warning and other information on cigarette packets
and in cigarette advertisernents and for matters incidental thereto
including the amendment of the Places of Public Entertainment
Ordinance. : : )

[ : I

Enacted by the Governor of Hong Kong, with the advice and consent

of the Legislative Council thereof.

PART 1
PRELIMINARY

1. This Ordinance may be cited as thé Smoking (Public Health)
Ordinance 1982 and shall come .into operation on a day to be appoiuicd
by the Governor by notice in the Gazerte; and different days may be so
appointed for different provisions of this Ordinance and for different
purposes of the same provision. :

2. In this Ordinance, unless the context otherwise requires—

“advertisement" means any announcement to the public made or to be.
made in any manner; v,

“brand”, except in section 14(3), includes a brand product, that is to say
a ‘variety of a brand marketed as having qualities differing from
another variety of that brand; ‘ i ! ’

“cigarette” means tobacco rolled up ‘in paper or in any other material
except tobacco, in such form as to be capable of immediate nse¢ for
smoking; :

“cigarette advertisement” has the meaning assigned to it by section 14;

“cigarette tobacco” means tobacco packaged as being suitable for the
making by the purchaser of cigarettes for his own use;

“class” in relation to a class of seats means a class defined by reference to
their ‘price, all seats sold at the same price on the same occasion to
tlllc same category of persons being deemed to belong to the same
class; .

“ferry vessel” means a vessel operated on.a ferry service as defined for
the purposes of the Ferry Services Ordinance 1982 and having seating
accommodation for 50 or more passengers;

“land vehicle” means a vehicle other than a train used on land for the
transport of members of the public for hire or reward;

v b
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“manager” in relation to—

{a) a cinema, theatre, concert hall or public transport vehicle service,
includes an assistant manager, any person holtgng an appointment
analogous to that of manager or assistant manager or any person
who is responsible for the management, or is in charge or control
of the cinema, theatre, concert hall or public transport service;

(b) = lift, includes the owner, occupier or lessee of the building in
which the lift is situated or the person in charge or control of
such building or lift;

“newspaper”, “local newspaper” and “printed document” have the same
meaning as in the Control of Publications Consolidation Ordinance;

“no smoking area”, except in section 5(2), means an area or place in which
smoking is prohibited by section 3; .

“proof of identity” means proof of identity for the purposes of Part IVA
of the Immigration Ordinance;

“public lift” means a lift to which the public have access and includes
any lift giving access to separately occupied flats, offices or other units
of accommodation and a hotel lift;

“public transport vehicle” means—
(@) a ferry vessel;

(b) a land vehicle; or

(¢) a train;

while the vessel, vehicle or train is transporting members of the public,
but excludes a taxicab, private hire vehicle or other vehicle or vessel
hired or chartered to an individual whether on his own behalf or that
of a number of persons;

>ublish” in relation to an advertisement means making known an adver-
tisement in any manner;

“regulations” means regulations under section 18;

“retail container” means a container suitable for the retail marketing of
cigarette packets; .

“smoke” means inhaling and expelling the smoke of tobacco or other
substance;

“train” means a train of linked carriages used for the transport of members
of the public for hire or reward.

PART 1I
No SMOKING AREAS
. 3. No person shall smoke or carry a lighted cigarette, cigar or pipe
in— - )
(a) any area demarcated as a no smoking area under section. 4;
(b) any public lift; :

() any land vehicle, being a public transport vehicle, having only
one deck;

(d) the lower deck of a land vehicle, bcfng a public transport vehicle,
hiaving more than one deck. i
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4. (1) The manager of a cinema, theatre or concert hall shall set
aside not less than 50 per cent of each class of its seating accommodation
as an area in which smoking is prohibited; and he may set aside all such
accommodation.

(2) The manager of a public transport service shall set aside not less
than 50 per cent of each class of seating accommodation in every public
transport vehicle of that service, not being a vehicle to which paragraph (c)
or (d) of section 3 applies, as an area in which smoking is prohibited; and
he may set aside all such accommodation.

(3) For the purposes of this section—

(@) an area shall be deemed to have been set aside under subsection
(1) only while it is open to the public;

(b) a cinema, theatre or concert hall means— -

(i) any building or part of a building used primarily as a
cinema, theatre or concert hall, whether-or not it is being so used
at the material time, other than the premises of any club, associa-
tion or other body in which films are exhibited, or plays or
musjc performed for the benefit primarily of the members thereof
and their guests;

(ii) any place of public entertainment licensed under the
Places of Public Entertainment Ordinance while open to the
public on account of any concert, stage play, stage performance
or other musical, dramatic or theatrical entertainment or any
cinematograph display;

(c) the passenger carriages of a train shall be deemed to be a single
vehicle.

(4) Subject to compliance with the provisions of this section, seating
accommodation set aside under this section as a no smoking area may be
varied by increasing or reducing that area or by substituting another area
in place thereof.

(5) Any seating accommodation demarcated as an area in which
smoking is prohibited by signs placed in compliance, or purported com-
pliance, with section 5 shall be deemed to have been set aside under this
section.

(6) In setting aside seating accommodation under this section the
manager shall comply with any prescribed requirements relating to the
relative positioning of smoking and no smoking areas.

(7) The Secretary for Social Services may in writing exempt—

(@) the manager of any cinema, theatre or concert hall from com-
pliance with subsection (1) in relation to any occasion;

() the manager of a public transport vehicle from compliance, either
temporarily or Fermanantly, with subsection (2) in relation to any
vehicle or vessel.

(8) The General Manager of the-Kowloon-Canton Railway may set
aside seating accommodation under subsection (2) and, if he does so, the
provisions of this Ordinance 1 apply in relation to the accommodation
so set aside notwithstandjng that the functions of the General Manager are

erformed on behalf the Crown by virtue of the provisions of section
59(1) of the Kowloefi-Canton Railway Ordinance 1982.

5. (1) The manager shall place in a prominent position in each no
smoking area a sufficient number of signs in English and Chinese to
indicate that smoking is prohibited in the area; such signs shall be of the

|
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prescribed description and shall be maintained by the manager in legible
condition and good order.

(2) Where an area was designated as a no smoking area prior to the
coming into operation of this Ordinance, the manager shall be deemed to
have sufficiently complied with subsection (1) in relation to the description
of the signs if the signs, being signs placed before such coming into
operation, are in English and Chinese and are to the effect that smoking
is prohibited.

6. (1) The—

(a) manager or any ticket collector or usher of any cinema, theatre
or concert hall or such employee as the manager may authorize
in that behalf;

(b) driver, conductor, inspector, ticket collector of any public trans-
port vehicle or such other employee as the manager may authorize
in that behalf;

(¢) manager of a public lift or such employee as the manager may
authorize in that behalf,

may require any person who smokes in a no smoking area to cease smoking
forthwith, indicating the penalty therefor, and if he fails to do so, require
him to give his name and address and to produce proof of identity.

(2) Any person who fails to comply with a requirement to cease
smoking made under subsection (1) shall be deemed to be a trespasser
'and, if he is required to leave, or he is removed from, the building or
vehicle in which the no smoking area is situated, he shall not be entitled
to a refund of any admission fee or money paid by him for entry into
the building or transport by the vehicle:

Provided that nothing in this section shall have the effect of deeming
a person who smokes in a public lift to be a trespasser in the building
(other than the lift) in 'which the lift is situated.

~ 7. (1) Any person who dontravenes section 3 commits an offence
and is liable on summary conviction to a fine of $1,000.

(2) Any person who fails to give his name and address or to produce
proof of identity when required to do so under section 6 or who then gives
a false or misleading name or address commits an offence and is liable on
summary conviction to a fine of $3,000.

(3) Any manager who—

(@) fails to set aside any area as a no smoking area in accordance
with section 4; or

(b) fails to place signs in accordance with section 5 or to maintain
the signs in the manner required by that section,

commits an offence and is liable on summary conviction to a fine of
$5,000.

PART III
SALES OF CIGARETTES AND CIGARETTE TOBACCO

8. (1) No person shall sell, offer for sale or possess for the purposes
of sale any cigarettes unless the packets thereof and, if the packets are
within a retail container, the container also, bear in the prescribed form
and manner—

{@) a health warning;

(b) the tar group designation of the cigarettes.
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52) Nothing in this section or section 9 shall apply to anything done
in relation to cigarettes which are held—

(@) in bond; or
{b) by a manufacturer of tobacco products,
for export from Hong Kong,

9. No person shall sell, offer for sale or possess for the purposes of
sale any cigarette tobacco unless the container thereof bears a health
warning in the prescribed form and manner.

10. (1) Any person who contravenes section 8 or 9 commits an
offence and is liable on summary conviction to a fine of $5,000.

(2) Any manufacturer of cigarettes or his agent and any wholesale
distributor of cigarettes who sells, offers for sale or possesses for the
purpose of sale any cigarettes to which section 8 applies which have on
their packet or retail container a tar group designation which, having
regard to any determination under section 16 and the regula_tlon-s, is
incorrect, commits an offence and is liable on summary conviction to a
fine of $5,000.

(3) Any manufacturer of cigarettes or his agent and any wholesale
distributor of cigarettes who sells, offers for sale or possesses for the
purpose of sale any cigarettes to which section 8 applies which have on
their packet or their retail contajiner—

{a) a brand name which indicates the cigarettes belong to a tar group

and the regulations, they do not belong; or

(b). a statement as to the amount of tar in the cigarettes which,
having regard to the regulations, would place the cigarettes in a
tar group other than that indicated by the tar group designation
-on the packet or retail container or; as the case may be, by the
brand name, . .

commits an offence and is liable on summary conviction to a fine of
$5,000. . ,

PART IV
CIGARETTE ADVERTISING

11. (1) No person shall print or publish a cigarette advertisement in
a printed publication to which this section applies unless the advertisement
bears, in the prescribed form and manner— ‘

(@) a health warning; -

(b) the tar group designation of the cigarettes advertised.
{2) This section applies to—

{a) any local newspaper; .

(b) any printed document published or distributed ‘in Hong Kong, not
being a newspaper or an advertisement published or distributed
_for the purpose of display.
(3) ‘Nothing in"this section or section 12 shall apply in relation to a
cigarette advertisement in a printed publication—
(a) being a local newspaper— »
(i) not less than 80 per cemt of whose circulation is outside
Hong Kong; :

to which, having regard to any determination under section 16,

)

12.

(a)

SMOKING (PUBLIC HEALTH) Ord. No, 58/82

(i) published for the passengers of any airline or shipping
company,

(iiiy published for the tobacco trade or as the “in house”
magazine of any company engaged in that trade;

in such circumstances as may be prescribed.

(1) No person shall—
display;

(b) publish or distribute fpr the purpose of display,

any cigarette advertisement in -writing or - other permanent or semi-
permanent form unless the advertisement has.a health warning in the
prescribed form and manner. -

(2) Nothing .in this section shall apply in relation to a cigarette
advertisement—

(a) on any—

. (i) small portable object, being of a decorative nature or for
personal, domestic or business use;

(ii) object worn on the person;
(iii) umbrella,

if that object or umbrella carries a cigarette advertisement only
because it bears the name or trade name. of a person associated
with the marketing of cigarettes or cigarette tobacco or a brand
name of cigarettes or cigarette tobacco and additionally or alter-
natively any pictorial device commonly associated therewith, but
- which does not illustrate or mention cigarette tobacco or cigarettes
or their packages or qualities or smoking;

(8) in or upon' that part of the premises of any manufacturer of
tobacco or tobacco products or any dealer (whether by way of
wholesale or retail) in cigarettes or cigarette tobacco which is used
for the manufacture of cigarettes or cigarette tobacco or for the
purpose of dealing in cigarettes or cigarette tobacco;

() upon a commercial vehicle registered in the name of a person
who is a manufacturer or distributor of, or wholesale dealer in,
cigarettes or cigarette tobacco; o

(d) broadcast by televisibn;
(e) of such other categories as may be prescribed.

13. (1) The Television Authority appointed under the Television
Ordinance may from time to time jssue Codes of Practice relating to
cigarette advertisements broadcast by radio. o

. {2) Any Code of Practice issued under subsection (1) shall not be
Inconsistent with any prescribed conditions relating to the broadcast by
radio of any cigarette advertisement,

(3) A Code of Practice issued under this section shall provide that
when a cigarette advertisement is broadcast by radio a health warning
shall also be broadcast in such manner and at such time as the Code may
specify. : i :

(4) No person shall broadcast by radio a cigarette advertisement
which does not comply with a Code of Practice issued under this section
or fail to broadcast a health warning in the manner and at .the time
specified in such a Code of Practice. , - ‘
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14. (1) For the purposes of this Part an advertisement is a cigarette
advertisement if it—

(@) contains any express or implied inducement, suggestion ‘or request
to purchase or smoke cigarettes or cigarette tobacco; or

(b) relates to smoking in terms which are calculated, expressly or
impliedly, to promote or encourage the use of cigarettes or
cigarette tobacco.

(2) An advertisement which mentions the name or trade name of any
person associated with the marketing of cigarettes or cigarette tobacco or
a brand name of cigarettes or cigarette tobacco or any pictorial device
commonly associated therewith or which illustrates or mentions smoking
or cigarettes or cigarette tobacco or their packages or qualities shall be
deemed to be a cigarette advertisement unless the contrary is proved.

(3) Notwithstanding subsection (2), no advertisement shall be deemed
to be a cigarette advertisement only because it uses the name or trade
name or a brand name of, or otherwise identifies, a person associated with
the manufacture or marketing of cigarettes or cigarette tobacco as the
sponsor of an event or as congratulating another person or thing on an
achievement of, or event relating to, such person or thing.

15. (1) Anpy person who contravenes section 11(1), 12(1) or 13(4)
commits an offence and is liable on summary conviction to a fine of
$5,000 and, in the case of a continuing offence, to a further penalty of
$500 for each day during which the offence continues.

(2) In any proceedings for a contravention of section 11(1) it shall be
a defence for the person charged to prove that the advertisement to which
the proceedings relate was printed or published in such circumstances that
he did not know and had no reason to believe he was taking part in the
printing or publication thereof.

PART V

SUPPLEMENTARY

16. (1) The Government Chemist may from time to time anélyso
%n{ cigarette for the purpose of determining the tar group to which it
elo

ngs for the purposes of this Ordinance and may publish the result of .

any such analysis.

(2) The determination of the Government Chemist under subsection
(1) as published by him shall be evidence of the tar group of the brand of
cigarettes from which the cigarette analysed was taken subject to such
conditions or limitations as may be ;l)rescribed; and any publication pur-
porting to be a determination so published shall be deemed to be such a
determination unless and until the contrary is proved.

(3) The power of a member of the Customs and Excise Service to
take samples of any goods to which the Dutiable Commodities Ordinance
applies conferred by section 11{1)(d) of that Ordinance shall extend to
the taking of samples of cigarettes for analysis by the Government Chemist
for the purposes of this section.

17. Section 7(1) of the Places of Public Entertainment Ordinance is
amended by ingserting, after paragraph (i), the following paragraph—

“(ia) the inclusion in any cigarette advertisement (as defined for the
pulgoscs of the Smoking (Public Health) Ordinance 1982), in-
tended for exhibition at a cinematographic display, of a health

SMOKING (PUBLIC HEALTH) Ord. No. 58/82

warning iq such manner as may be prescribed in the regulations
and enabling any advertisement which does not display such a
warning to be disapproved of for exhibition;”.

18, (1) The Govemor in Council may make regulations for all or
any of the following matters—

(@) prescribing anything required or permitted to be prescribed under
this ‘Ordinance;

b) prescribing the manner in which the tar grou designation of a
cigarette is to be determined for the purposes of section 12; .

(c) requiring notification of anything done by any person which may
be relevant to the tar group designation of cigarettes and im-
posing penalties not exceeding $2,000 for a failure to comply with
such requirement;

(d) excepting any cigarette advertisement from the provisions of
Part IV either absolutely or subject to such exceptions as may be
prescribed; and

(e) for the better carrying into effect of this Ordinance.

(2) Subject to the regulations, the Secretary for Social Services may
by order in the Gazette prescribe—

(a) the form of any notice that smoking is prohibited, any health
waming or any tar group designation where the form is required
or permitted to be prescribed under this Ordinance;

(b) the manner in which any such notice, warning or designation is
to be displayed.

"’1982Pasged by the Hong Kong Legislative Council this 28th day of July

' Jennie CHOK,
Clerk to the Legislative Council,

_ This printed impression has been carefully compared by me
with the bill, and is found by me to be a true and correctly
printed copy of the said bill.

Jennie CHOK,
Clerk to the Legislative Council.
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HONG KONG . HONG KONG
No. 26 oF 1984 : No. 27 oF 1984
I assent. A [ assent,
Philip HADDON-CAVE, Philip HADDON-CAVE,
Acting Governor. "f @ Acting Governor.,

17 May 1984 17 May 1984
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An Ordinance to amend the Apprenticeship Ordinance. ) Bc\,l\numt

({» An Ordinance to amend the Smoking (Public Health) Ordinance.
Q l!.t.,\\nn@c\ ~ :

. ’ } YR
A (;.N.J"!;\‘\&'L [18 May 1984] [18 May 1984) Ase GRS

Enacted by the Governor of Hong Kong, with the advice and consent of the : _Enacted by the Governor of Hong Kong, with the advice and consent of the
Legislative Council thereof. Legislative Council thereof.

Short title and I._ (1) This Ordinance may be cited as the Smoking (Public Health) (Amend- 1. This Ordinance may be cited as the Apprenticeship (Amendment) Short tite.
commencement.  ment) Ordinance 1984. Ordinance 1984.
- (2) Sections 2 and 3 of this Ordinance shall come into operation on a day to be LT e T e - X . . ,

\ h Y .p PO S N covvd . - .
appointed by the Governor by notice in the Gazette and different days may be so ineerting afer ?,2:?{'}1“"4"7"”‘ of
appointed for different sections and for different provisions of the same section. . (;'w )

Amendment of 2. Section 11(3) of the principal Ordinance is amended by deleting paragraph ’ : / amg:llgn,i‘
section 11 (a) and substituting the following— g : made
(Cap. 371) « . ) . . NE 131ay Spinii gy vonman N . Re ons made
(a) being a local newspaper published-— under this section.”.
(i) for the passengers of any airline or shipping company; ,
(ii) for the tobacco trade or as the “in house” magazine of any company L - . .
engaged in that trade; Passed by the Hong Kong Legls‘.lyar(we Council this 16th day of May 1984,
(aa) being a local newspaper, other than a newspaper referred to in paragraph s
(@), the circulation of which within Hong Kong— N :
(i) constitutes not more than 20 per cent of its total circulation; and // Jennic CHOK,
_ (i) does not exceed such number as the Governor in Council may from g Clerk to the Legistutive Council,
time to time specify by notice in the Guzette;”. , /

i

Amendment of 3

¢ Section 12(2) of the principal Ordinance is amended—
section 12

(a) by deleting paragraph (a); This prr’ntpﬂ/impression has been carefully compared by me with the

; . . ; bill, and is fgund by me 10 be a.true and correctly printed copy of the
(h) by deleting paragraph (b); and saidl bill /

S
e A
o . Jennie CHOK,

Clerk to the Legislative Council.,

(¢) by deleting paragraph (c).

Passed by the Hong Kong Legislative Council this 16th day of May 1984,

Jennie CHOK, .

Clerk to the Legislative Council.

This printed impression has been carefully compared by me with the ;.
bill, and is found by me to be a true and correctly printed copy of the i
said bill.

11¢/]

Jennie CHOK,
Clerk to the Legislative Council.
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HONG KONG
_—

ORDINANCE No. 91 oF 1994

I assent.

Christopher PATTEN,
Governor.
20 October 1994

An Ordinance to amend the Smoking (Public Health) Ordinance.

[ ]
Fnacted by the Governor of Hong Kong, with the advice and consent of

the Legislative Council thereof,

1. Short title and commencement

(1) This Ordinance may be cited as the Smoking (Public Health)
(Amendment) Ordinance 1994,

(2) This Ordinance shall come into operation on a day to be appointed by

‘the Secretary for Health and Welfare by notice in the Gazette and different days
may be appointed for different provisions and for different purposes.

2. Long title amended

The long title to the Smoking (Public Health) Ordinance (Cap. 371) is
amended by repealing “cigarette” in both places where it appears and

3. Interpretation

Section 2 is amended—

(@) by repealing the definition of “cigarette advertisement”;

(b) in paragraph (a) of the definition of “manager” by repealing “or
public transport carrier” in both places where it appears and
substituting “, public transport carrier or restaurant”;

(¢) in the definition of “retail container” by adding “, cigar packets
or pipe tobacco packets” after “packets”;

(d) byadding—

*“cigar” means tobacco rolled up in tobacco, in such form as
to be capable of immediate use for smoking;
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“pipe” means a receptacle or other device designed for use
for smoking tobacco in a form other than as a cigarette
or cigar;

“pipe tobacco” means tobacco packaged as being suitable
for smoking in a pipe; A

“tobacco advertisement” has the meaning assigned to it by
section 14.”.

4. Section added
The following is added—

“6A. Display of signs outside restaurants

(1) The manager of a restaurant shall place and keep in place in a
prominent position in the restaurant and visible from outside the restaurant
a sign in English and Chinese indicating whether there is in the restaurant an
area of its seating accommodation where smoking is not permitted.

(2) A sign required by subsection (1) shall be of the prescribed
description and shall be maintained by the manager in legible condition
and good order.

(3) Any manager who fails to place or keep in place a sign in
accordance with subsection (1) or to maintain a sign in accordance with
subsection (2) commits an offence and is liable on summary conviction to a
fine at level 4. '

(4) In this section «restaurant” means a restaurant licensed pursuant
to the Public Health and Municipal Services Ordinance (Cap. 132).”.

5. Part heading substituted

Part 111 is amended by repealing the heading and substituting—
«“§aLES OF ToBACCO PRODUCTS”.

6. Sales of cigarettes and tobacco products

Section 8(2) is amended by adding “, cigarette tobacco, cigars or pipe
tobacco™ after “cigarettes”.

7. Section substituted
Section 9 is repealed and the following substituted—

«g.  Yealth warnings when tobacco products are sold

No person shall sell, offer for sale or possess for the purposes of sale
any cigar, pipe tobacco or cigarette tobacco unless the container thereof

bears a health warning in the prescribed form and manner.”.
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8. Seizure and forfeiture

Section 10A(1)(a) is amended b i ;
s y repealing “or ci i
substituting *, cigarette tobacco, cigars or pipe tO%)acc o garette tobacco” and

9. Part heading substituted

Part IV is amended by repealing the headi ituti
“TOBACCO ADVERTISING”. s cading and substituting—

10. Tobacco advertisements in printed
publications
Section 11 is amended—
(a) in .subscction (H—
(i) by repealing “a cigarette” and substituting “a tobacco™;

(i) in paragraph (5) b prrbol i
N y repealin th "
substituting “any Cigarettes”? J € cigareftes” and

(b) in subsection (3 ing “ci "
“tobacco”. (3) by repealing “cigarette” and substituting

11. Health warning when tobacco
advertisement displayed

Section 12(1) is ame i “oi ”
“tobaceo”. M nded by repealing “cigarette” and substituting

12, thib.ition on broadcast of tobacco advertisement
by radio or visual images

Section 13 is amended by repealing “cigarette” and substituting “tobacco”.

13. Prohibition on exhibition of tobacco
advertisement by film

Section 13A(1) is amend ali “ai '
“Lobacco”. M ed by repealing “cigarette” and substituting

14. Meaning of tobacco advertisement
Section 14 is amended—
(@) in subsection (1)—

(i) by repealing “a cigarette i
b advertisement” and substituti
a tobacco advertisement”; ubstituting
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(ii) in paragraphs (a) and (b) by repealing “or cigarette tobacco”
and -substituting “, cigarette tobacco, cigars or pipe
tobacco”;

(b) insubsection (2)—
(i) by repealing “or cigarette tobacco” wherever it appears and
substituting “, cigarette tobacco, cigars or pipe tobacco”;
(i) by repealing “a cigarette advertisement” and substituting
“a tobacco advertisement”;
(¢) in subsection (3)—
(i) in paragraph (a) by repealing “or cigarette tobaccos” and
substituting “, cigarette tobaccos, cigars or pipe tobaccos”;
(i) in paragraph (b) by repealing “or cigarette tobacco” and
substituting “, cigarette tobacco, cigar or pipe tobacco”;
(1if) by repealing “or “tobaccos”” and substituting “, “tobaccos”,
“cigar”, “cigars”, “pipe” or “pipes””; '
(iv) by repealing “a cigarette advertisement” and substituting
“a tobacco advertisement”.

15. Part added
The following is added—

“PART IVA

PROHIBITION ON SELLING OR GIVING OF
ToBacco Probucts TO MINORS

15A. Prohibition on selling or giving of
tobacco products to minors
(1) No person shall sell any cigarette, cigarette tobacco, cigar or pipe

tobacco to any person under the age of 18 years.
(2) No person shall, for the purposes of promotion or advertisement,

give any cigarette, cigarette tobacco, cigar or pipe tobacco to any person
under the age of 18 years. '

15B. Display of sign when offering tobacco
products for sale, etc.

(1) Any person offering for sale, or promoting the sale, purchase,
smoking or use of, cigarettes, cigarette tobacco, cigars or pipe tobacco
shall place and keep in place in a prominent position at his premises or at
the place of promotion a sign in English and Chinese to indicate that no
cigarette, cigarette tobacco, cigar or pipe tobacco may be sold or given to
any person under the age of 18 years.

® &
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(2) A sign required by subsection (1) sh " i

2) by s all be of the pr
description and shall be maintained in legible condition and goocrl) gﬁg:rbg;l
the person oﬁ"ermg for sale, or promoting the sale, purchase smoking or
use of, cigarettes, cigarette tobacco, cigars or pipe tobacco. ’

15C. Offences under Part IVA

(1) Any person who contravenes secti ; i
offence and is liable on summary conviction too 2 ﬁlnsc;A atolfaviljlj commils an
o 2) 1t s'hall be a defence to a charge under section 15A. of selling o
stving any cigarette, cigarette tobacco, cigar or pipe tobacco to a pefsorj
Knder the age of 1'8 years to prove that at the time the offence is alleged to
ave been committed, the person charged inspected an identity card o
passport purporting to be the identity card or passport of the person und :
the age of 18 years and believed on reasonable grounds that such "
Wwas not under the age of 18 years. person

15D. Interpretation

Fo‘r the purposes of this Part “promotion or advertisement” means
promotion or advertisement intended as an inducement to purchasea
smoke or encourage the use of cigarettes, cigarette tobacco cigars or pi ’
tobacco, whether or not with reference to a particular brand”’ P




¢ SMOKING (PUBLIC HEALTH)
'~ (AMENDMENT) ORDINANCE 1997

1997 FIRIE (A B &)
{EET) 155

_ O Hf




A3596

Section

X NN AW N -

27.

Ord. No. 93 of 1997 SMOKING (PUBLIC HEALTH) (AMENDMENT)

SMOKING (PUBLIC HEALTH) (AMENDMENT)
ORDINANCE 1997

CONTENTS

Page
Short title and cCOMMENCEMENT .....c.ooivieiveriiiiiriie et A3600
TDEETPIEtAtION ...oiiiiiiiiiiietiiti ettt oo A3600
Prohibition on smoking in certain designated areas ...............coccvvvveveeennnnn. A3602
Display of signs outside reStAUTATES ...........oveviiieiiieeees e A3602
Offences under Part I ......ooiiiiiiiiii et A3602
Sales of cigarettes and tobacco Products ........ccoeeeeeevvrererioieeeesirereeeeeeeveenns A3604

Prohibition on sale of cigarette with a tar yield exceeding 17 milligrams.... A3604
Section added

8B. Prohibition on sale of tobacco products from a vending machine A3604

Offences under Part TIE ......cooooiiiiiniiieie e A3604
Seizure and fOrfEItUIe ........c.ooivviiiiiniiiiiec e A3606
Tobacco advertisements in printed publications ...........c.ccoceevvvrieeceriiennnne. A3606
Section substituted

12. No display of tobacco advertisement .......... s A3608
Prohibition on broadcast of tobacco advertisement by radio or visual images A3608

Section added

[3B. Prohibition on placing of tobacco advertisement on the Internet A3610
Meaning of tobacco advertisement ..............c.oocevovvreieiireeeeeeseeeeee e, A3610
Section added

14A. Removal and disposal of tobacco advertisement A3614
Offences under Part IV ..o, ... A3614
Part heading amended .............c.ocoorriioiiien i A3614
Prohibition on selling or giving of tobacco products, etc. .........ccoovevrueueenenn. A3616
Display of sign when offering tobacco products for sale, etc. ........................ A3616
Offences under Part IVA ..o A3618
Evidence of tar and nicotine yields .......c......cocoviricieiiiiiiiecce e A3618
Regulations and Orders ...........o.oceiiiiiiiiiie oo A3618
Designated n0 SMOKINE BIEAS .......cvivivivieiiiieieeeee et ees e A3618
Schedule amended ..o A3618
Schedule added
Schedule 4 Premises specified under section 3(1B) that may be
designated as no smoking areas ..........c.c.coeevevvieivveneennn. A3620
TTansitional ... e A3620

A
w

I BN SR

10.
11,
12.

13.
14.

WA (2N BLRTAE) (BRT) B 481 1997 S 58 93 BRIRMY  A3597
1997 FIRE (ARELE) (1BF]) %5
H %
i
TR B AR I oottt A3601
BB B e et r ettt A3601
A 1R L i I R TR 42 o A3603
TE BRI B REEEE oot A3603
B YL BB T ET TRAT oo e e te ettt b et A3603
FMPBEHERERMEE e . A3G0S
A EEEM BB 17 ZIRIEE o A3605
AR SC
8B. £E 1k LG A B WAL . A3605
BT EBFTRTTRAT v ettt A3605
AR EIUEL oot s ettt A3607
CERR R BRI s A3607
IBCAR R ST
12, RERRERRE . ettt e A3609
A DR TR R S T IR BRI o A3609
AR
138, A IR B B B B A3611
JHELFEATIMATE oottt A3611
JNAHEX
14A. MBI EREFERE A3615
BTV BRI IETT oot bt A3615
FERTE IVA BBHERE oo A3615
Ak AR TR L A3617
R A B 4 R R R AR o A3617
B IVA BRITRTIETT oot A3619
R B T BB oo A3619
BT AT oo ettt bttt A3619
FE BT IR oottt A3619
FEFTBIEER oo e e et et e e ee ettt en e s an s s s b b A3619
PN
B 4 AREEEE 3(1B) HETE AR T 5 R B 28 A R I (R R IUT oo A3621
B EEABE S oo ettt A3621




A3598  Ord. Ne. 93 of 1997 SMOKING (PUBLIC HEALTH) (AMENDMENT)

Section Page
Consequential Amendments

Smoking (Public Health) (Specification of
Newspaper Circulation) Notice

L5379

28.

W (2 BRHIZE) (BERT) el 1997 £ 93 S/ IEH  AIS9Y

TR/
i) SUHI)
CRE (RREE) GEHBTIM) D)
BB e e e A3621




A3600  Ord. No. 93 of 1997

An Ordinance to amend the Smoking (Public Health) Ordinance.

[ ]

Enacted by the Governor of Hong Kong, with the advice and consent of
the Legislative Council thereof,

SMOKING (PUBLIC HEALTH) (AMENDMENT)

HONG KONG

ORDINANCE No. 93 OF 1997

I assent.

Christopher PATTEN,
Governor.
26 June 1997

1.  Short title and commencement

(1) This Ordinance may be cited as the Smoking (Public Health)
(Amendment) Ordinance 1997.

(2) 'This Ordinance shall come into operation on a day to be appointed
by the Secretary for Health and Welfare by notice in the Gazette,

(3) Notwithstanding subsection (2), section 12 shall come into operation
on the 2nd anniversary of the day on which this Ordinance is enacted.

(4) Notwithstanding subsection (2), section 11(a) shall come into
operation on 31 December 1999,

2. Interpretation

Section 2 of the Smoking (Public Health) Ordinance (Cap. 371) is
amended—
(a) in the definition of “manager”, in paragraph (a) by repealing “or

restaurant” where it twice appears and substituting “, restaurant, -

department store, shopping mall, supermarket or bank™;

(b) in the definition of “no smoking area”, by repealing “3” and
substituting “3(1), (1A) or (1C) or the premises or part thereof
designated under section 3(1B)”;

(¢) by adding—

“ “nicotine yield” (JE& T &) means the nicotine yield per
cigarette rounded off to one decimal place and
expressed in milligrams;

“restaurant” (f#%) means a restaurant licensed pursuant to
the Public Health and Municipal Services Ordinance
(Cap. 132);
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“sale, sell” (i f - ¥ - #% - #)includes the disposal
by barter or raffling but excludes the disposal of
confiscated cigarettes without health warnings through
auctions by the Government;

“Secretary” means the Secretary for Health and Welfare;

“tar yield” (#%¥ME) means the tar yield per cigarette
rounded off to the nearest milligram;

“tobacco product” (JEFE ) means any cigarette, cigarette
tobacco, cigar or pipe tobacco;

“trade mark” (##£) has the same meaning as in section 2 of
the Trade Marks Ordinance (Cap. 43);”.

Prohibition on smoking in certain designated areas

(1) Section 3(1A) is amended by repealing “by order in the Gazette”.
(2) Section 3 is amended by adding—

“(1B) Subject to subsection (1C), the manager of any premises
specified in Schedule 4 may designate any such premises or part thereof as
a no smoking area.

(1C) The manager of a restaurant which provides indoor seating
accommodation for more than 200 persons, excluding accommodation
being used exclusively for a private event and separated by full height
partition, shall designate not less than one-third of the area of such as a
no smoking area.”.

Display of signs outside restaurants

Section 6A is amended—
(a) in subsection (1) by repealing “%&##” wherever it appears and
substituting “f&ft”;
(b) by repealing subsection (4).

Offences under Part 11

Section 7 is amended—-
(a) in subsection (2) by repealing “of $10,000” and substituting “at
level 37;
(b) in subsection (3) by repealing “of $15,000” and substituting “at
level 47 '
(¢) by adding—
“(4) Any manager who contravenes section 3(1C)
commits an offence and is liable on summary conviction to
a fine at level 4.”.

e)
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6. Sales of cigarettes and tobacco products

Section 8(1) is repealed and the following substituted——
“(1) No person shall sell, offer for sale or possess for the purposes of
sale any cigarettes unless—

(a) they are in a packet of at least 20 sticks; and -

(b) the packet thereof and, if the packet is within a retail
container, the container also, bear in the prescribed form
and manner—

(i) a health warning;
(i) the tar and nicotine yields.”.

6

7. Prohibition on sale of cigarette with a tar
yield exceeding 17 milligrams

Section 8A(1) and (2) is amended by repealing “20” and substituting “17”.

8.  Section added
The following is added—-

“8B. Prohibition on sale of tobacco products
from a vending machine

No person shall sell or offer for sale any tobacco product from a
vending machine.”.

9. Offences under Part Il

Section 10 is amended—
(a) in subsection (1)—
(i) by adding “, 8B” after “8A”;
(ii) by repealing “of $20,000” and substituting “at level 47;
(b) in subsection (1A) by repealing “20” and substituting “17”;
(¢) 1in subsection (2)—
(i) by repealing “group designation” and substituting “yield or
nicotine yield”; »
(i) by repealing “of $20,000” and substituting “at level 47, Q)
(d) in subsection (3) by repealing everything after and including the “
dash and substituting—-
“a brand name which includes the words “light”, “lights”,
“mild”, “milds”, “low tar”, “mg”, “EMES B or other
words which imply or suggest that the cigarettes have a low
tar yield unless the cigarettes have been determined under

W (B2 (B3T) St 1997 S 55 93 Shi&B  A36C
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section 16 and the regulations to have a tar yield of 9
milligrams or less, commits an offence and is liable on
summary conviction to a fine at level 4.”.

10. Seizure and forfeiture

Section 10A is amended—
(a) in subsection (1)(a)(i) by repealing “a tar group designation” and
substltutmg ‘the tar and nicotine yields”;
(b) in subsection (1)(a)(ii) by repealing “20” and substituting “17”;
(¢) in subsection (1)—
(i) by adding—
“(aa) any packet of cigarettes which contains less than
20 sticks of cigarettes;”;
(i1) by adding—
“(ca) any vending machine or tobacco product in
connection with an offence under section 8B;”;
(cl) in subsection (1A)(a) by repealing “20” and substituting “17”
(e) in subsection (4) by repealing “(b) or (c)” and substituting “(aa),

(b), (¢) or (ca)”.

11. Tobacco advertisements in printed publications

Section 11 is amended—
(@) by repealing subsection (1) and substituting—

“(1)  No person shall print, publish or cause to be
published a tobacco advertisement in a printed publication
to which this section applies.”;

(b) by repealmg subsection (2)(b) and substntutmgw
“(b) any prmted document published or distributed in Hong
Kong.”; .
(¢) in subsection (3)—
(i) in paragraph (a) by adding—
“(iii) for circulation entirely outside Hong Kong;”;
(i) by repealing paragraph (aa).

12. Section substituted
Section 12 is repealed and the following substituted—
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“12. No display of tobacco advertisement

(I) No person shall—
(a) display or cause to be displayed; or
(b) publish or distribute for the purpose of display or cause to
be published or distributed for the purpose of display,
any tobacco advertisement in writing or other permanent or semi-
permanent form.
(2) Subsection (1) does not apply to any tobacco advertisement
which—
(@) is in or upon any stall or pitch of a hawker who is licensed
pursuant to the Public Health and Municipal Services
Ordinance (Cap. 132) to hawk commodities, including
tobacco products, at that stall or pitch; and
(b) bears a health warning in the prescribed form and manner.
(3) Subsection (1) does not apply to any tobacco advertisement
which is in or upon any premises of a retail dealer dealing in commodities
including tobacco products if—
(a) the number of persons employed by the dealer does not
exceed 2; and
(b) the tobacco advertisement bears a health warning in the
prescribed form and manner. '
(4) Subsection (1) does not apply to any tobacco advertisement
which—
(@) isin or upon any premises—
(i) of any manufacturer of tobacco products or any
wholesale dealer dealing in tobacco products; and
(i) which are used for the manufacturing of tobacco
products or for the purpose of dealing by wholesale in
tobacco products; and
(b) is not visible from outside the premises.
(5) The tobacco advertisement mentioned in subsection (4) is not
required to bear a health warning or the tar and nicotine yields.”.

13. Prohibition on broadcast of tobacco advertisement
by radio or visual images

Section 13 is amended by repealing “for” and substituting “intended for
general”.

14. Section added
The following is added—
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“13B. Prohibition on placing of tobacco’
advertisement on the Internet

(1) No person shall place or cause to be placed a tobacco
advertisement on the Internet.

(2) For the avoidance of doubt, a holder of a- Public Non-
Exclusive Telecommunications Service Licence granted under the Telecom-
munication Ordinance (Cap. 106) shall not be responsible for-—

(@) any content placed on the Internet by a user and made
available for the use of another user unless the holder has
knowledge of such content and can reasonably be expected
to block the use of such content or require amendment of
such content; or

(b) any such content to which the holder only provides access,
including the automatic and temporary storage of such
content by the holder due to the request of a user.

(3) Subsection (1) shall not apply to any tobacco advertisement
which is contained in any private correspondence on the Internet and is
not for commercial purposes.”.

15. Meaning of tobacco advertisement

Section 14 is amended—
(a) in subsection (1)— .
(i) in paragraph (a) by repealing “or” at the end;
(i) in paragraph (b) by repealing the full stop and substituting
¢<; Or”;
(iii) by adding—

“(c) illustrates or mentions smoking or cigarettes,
cigarette tobacco, cigars or pipe tobacco or their
packages or qualities.”;

(b) by adding— .

“(1A) Notwithstanding subsection (1)(c), an advertise-
ment is not regarded as a tobacco advertisement if its
purpose is to discourage smoking.”;

(¢) by repealing subsections (2) and (3) and substituting—
“(2) Subject to subsections (3) to (5), where—
(a) an advertisement; or
(b) any object, other than a tobacco product,
which is displayed to the public, whether for
sale or otherwise, in the course of conducting
any business or providing any service,
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includes the name or trade name of any person associated
with the marketing of any tobacco product, or any trade
mark or brand name of a tobacco product, or any pictorial
device or part thereof commonly associated therewith, then
the advertisement or object shall be deemed to be a tobacco
advertisement.

(3) Subsection (2) shall not apply to any
advertisement or object if the inclusion of such name, trade
name, trade mark, brand name or pictorial device or part
thercof mentioned in subsection (2) is exclusively for—

(a) a non-tobacco product or service; or

(b) job recruitment purposes.

(4) Subsection (2) shall not apply to any
advertisement or object which includes—

(a) the name of any company or body corporate
associated with the manufacture or marketing
of any tobacco product; or

(b) any name identified with the trade name or
brand name of any tobacco product, in
association with any product not being
tobacco,

as the sponsor of an event or as congratulating anolher
person or thing on an achievement of, or event relating
to, such person or thing and which does not mention
? “mgarettes” “smokmg” “tobacco”,
“cigar”, “cigars”, “pipe” or “pipes” or “#&WE”?, “MRIE”,
“@.ﬁ”’ ccgmu or «Ei'_”'

(5) Notwithstanding subsection (2), any accidental or
incidental appearance of any tobacco product or the trade
mark, trade name, brand name or logo of any tobacco
product where no valuable consideration has been or is
intended to be given for such appearance is not a tobacco
advertisement.

(6) The display.of the following at any premises where
tobaceo products are sold is not a tobacco advertisement—

(a) one price marker for each tobacco product—

(i) containing only the name and price of
the tobacco product; and

(i) of a size not greater than the size of the
price marker of any of the non-tobacco
products sold in the premises; or
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16.

17.

18.
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(b) one price board not exceeding 2 000 square
centimetres listing only the names and prices
of the tobacco products for sale.”.

Section added
The following is added—

“14A. Removal and disposal of tobacco
advertisement

(1) Any public officer authorized in writing by the Secretary may,
without payment for it, remove or cause to be removed any tobacco
advertisement or advertising structure in respect of which he reasonably
suspects that an offence under this Ordinance has been or is being
committed.

(2) A magistrate may, on an application of the Secretary or any
public officer authorized in writing by the Secretary, order the disposal of
any tobacco advertisement or advertising structure removed under
subsection (1), whether or not any person is convicted of any offence
under this Ordinance, on the grounds that an offence under this
Ordinance has been or is being committed in relation to such
advertisement or structure.

(3) The magistrate shall not order such disposal unless he is first
satisfied that all persons with an interest in such advertisement or
structure have, in so far as is reasonably practicable, had the opportunity
of making representations thereon to the magistrate or that no such
persons can, after reasonable inquiry, be found.

(4) The Government may recover the costs of the removal or
disposal from the proprietor of the brand of tobacco product which is
mentioned in the tobacco advertisement or advertising structure removed
under subsection (1) or from the owner of such advertisement or
structure.

Offences under Part IV

Section 15(1) is amended—
(a) by repealing “or 13A” and substituting “, 13A or 13B”;
(b) by repealing “of $15,000” and substituting “at level 4”.

Part heading amended

The heading to Part IVA is amended by repealing “TO0 MINORS”.
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19. Prohibition on selling or giving of

tobacco products, etc.

Section 15A is amended—
(a) in subsection (2) by repealing “under the age of 18 years”;

(b) by adding—

“(3) No person shall—

(a)

®)

(¢)

(d)

(e)

(f)

(2

sell, offer for sale or give a tobacco product to any
person in exchange for a token;

give to any person a tobacco product as a prize in
any event or competition;

give valuable consideration to any individual in
order to induce him to buy a particular tobacco
product or otherwise to promote to him that
tobacco product;

sell, offer for sale or possess for the purposes of
sale a tobacco product which includes or is
accompanied by a gift; .
sell, offer for sale or possess for the purposes of
sale a tobacco product which includes or is
accompanied by a token, stamp or raffle ticket,
which may be exchanged for a gift, prize or
discount on any product;

sell, offer for sale or possess for the purposes of
sale a non-tobacco product which includes or is
accompanied by a tobacco product as a gift; or
give to any person any object which contains the
name or trade name of any person associated with
the marketing of cigarettes, cigarette tobacco, cigars
or pipe tobacco or contains any trade mark or
brand name of a tobacco product or any pictorial
device or part thereof commonly associated
therewith, and which is intended to be shown in
public.”.

20. Display of sign when offering tobacco

products for sale, etc.

Section 15B(1) is amended—

(a) by repealing

“or given”;

(b) by adding “or given to any person” after “18 years”.
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21. Offences under Part IVA
Section 15C(2) is amended by repealing “or giving”.

22. Evidence of tar and nicotine yields

Section 16 is amended—
(a) insubsection (1) by repealing “the tar group to which it belongs”
and substituting “its tar and nicotine yields”;
(b) in subsection (2) by repealing “group” and substituting “and
nicotine yields”.

. Regulations and Orders

Section 18 is amended—
(@) by repealing subsection (1)(b) and substituting—
“(b) prescribing the manner in which the tar and nicotine
yields of a cigarette are to be determined;”;
in subsection (1)(c)—
(i) by repealing “group designation” and substituting “and
nicotine yields”; ‘ 4
(ii) by repealing “$6,000” and substituting “a fine at level 3”;
in subsection (1)(d) by repealing “cigarette” and substituting
“tobacco”;
in subsection (2)—
(i) by repealing “for Health and Welfare”;
(ii) in paragraph (a) by repealing “group designation” and
substituting “and nicotine yields”;
(iii) in paragraph (b) by repealing
substituting “yields”.

)

(©)
(d)

“designation” and

24. Designated no smoking areas

Schedule 2 is amended by adding—
“4.  (a) Any indoor area open to the public in a supermarket or bank.
(b) Any indoor area open to the public in department stores or
shopping malls, except the restaurant within a department store
or a shopping mall.”.

25. Schedule amended

Schedule 3 is amended by adding—

21.
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24.

25.
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“2.  Airport Authority Passenger terminal complex of the

Airport as defined in section 2 of

the Airport Authority Ordinance
(Cap. 483)”.
26. Schedule added
The following is added—
“SCHEDULE 4 [s. 3]
PREMISES SPECIFIED UNDER SECTION 3(1B)
THAT MAY BE DESIGNATED AS
NO SMOKING AREAS
Item Premises
I. Restaurants.
2. Schools registered or provisionally registered under the Education Ordinance (Cap.
279).

3. Post secondary colleges, technical colleges or technical institutes, industrial training
centres or skills centres.

4, Universities.
5. The Hong Kong Academy for Performing Arts.”.

27. Transitional

(1) It shall not be an offence under the principal Ordinance, as amended
by this Ordinance, to sell, offer for sale or possess for the purposes of sale
packets or retail containers of tobacco products which do not comply with the
provisions of the principal Ordinance, as amended by this Ordinance, relating
to tar and nicotine yields if, but only if, the packets or retail containers comply
with the provisions of the principal Ordinance, as in force immediately before
the commencement of this section, relating to tar group designations.

(2) This section shall expire on the 1st anniversary of the commencement
of this section.

Consequential Amendments

Smoking (Public Health) (Specification of
Newspaper Circulation) Notice

28. Repeal

The Smoking (Public Health) (Specification of Newspaper Circulation)
Notice (Cap. 371 sub. leg.) is repealed.
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