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OFFICIAL RECORD OF PROCEEDINGS
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Thursday, 21 April 2005
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HEE_E
Second Reading of Bills

REEE_EBR®
Resumption of Second Reading Debate on Bills

ERAGHEREER (2000 ERA GO ERE ) ET FERW -

(2005 FHEMEHESE )
APPROPRIATION BILL 2005

REFHAEN 2005 F 3 B 16 HEIEMBRAEE _EBEE
Resumption of debate on Second Reading which was moved on 16 March
2005
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MS MARGARET NG: Madam President, the existence of an independent
Judiciary is the single most important feature in the rule of law in the Hong Kong
system. We must guard it jealously. But mere lip service will not do. We
must put our money where our mouth is, and make proper financial provisions.
Otherwise the quality of justice will suffer, and the independent Judiciary will be
robbed of its practical force in maintaining the rule of law.

Under the cumulative budgetary cuts over the past two financial years, we
can already see signs of strain. Major efforts to save money at different levels
of Court are beginning to run into difficulties.

One notable example is the closure and merger of Magistrates® Courts to
ultimately reduce the total number from nine to six. The Magistrates® Courts at
Western and at North Kowloon were closed in January 2004 and January 2005
respectively.  The closure of Tsuen Wan Magistrates® Courts, originally
scheduled for January next year, is being postponed: The present remaining
Courts are finding it difficult to cope given the increased share of caseload.

A table provided by the Judiciary Administrator to the Panel of
Administration of Justice and Legal Services (AJLS Panel) shows substantial
increases in the number of cases in nearly all the Magistrates' Courts in 2004 as
compared with 2003. The increase in Eastern was from 18 663 to 44 037; in
Kwun Tong, from 25 830 to 31 386; in Sha Tin, from 12 143 to 19 404; in Fan
Ling, from 18 865 to 22 159; in Tsuen Wan itself, the increase was from 23 511
to 26 298. Overall, the total number of cases increased from 197 419 to
219 212: an increase of 22 553 cases.

Yet on the provision side, we see a reduction of supporting staff as well as
Magistrates and Deputy Magistrates. Although most of these are clerical staff
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and the reduction is largely a result of rationalization, there is a net reduction of
the number of Courts and of Magistrates.

Not surprisingly, the strain is reflected in longer waiting time for trial.
As of March this year, the average waiting time is three months, with even
longer waits for Eastern, Sha Tin, and Kowloon City. Nor does this fully
reflect the delays, it shows the date fixed for trial, not the day on which trial
actually began or ended. The experience of practitioners is that increasingly,
trial cannot start on the date fixed because other cases have overrun.

At the other levels of the Courts, there are also signs of grim struggle. |
note that the planned waiting times for all types of cases in 2005 are significantly
longer than the actual waiting times in 2004. The explanation given by the
Judiciary Administrator to my question was that in 2004, the Judiciary did better
than the target. However, "Given that there is no evidence that the number of
cases will come down in 2005-06, and in the light of financial constraints, it is
prudent to set the planned waiting times in 2005 at the same level as our
performance pledges”. In other words, because of underprovision, the
Judiciary must expect to do worse than 2004 across the board.

Time taken from the conclusion of a hearing to the date of giving
judgement is a matter of great concern to the public: Justice delayed is justice
denied. But information supplied in answer to the Honourable Albert HO's
question shows that in civil cases, more judgements in the Court of First Instance
(CFI1) and the Court of Appeal are taking longer. In another answer, we see
that the appointment of external Deputy Judges of the CFI has been reduced to
one in 2003, and to zero in 2004 and 2005. Appointing Deputy Judges from
within means they are Judges or judicial officers taken from other Courts, when
there is really no spare capacity anywhere within the Judiciary system.

The Chief Justice told us, in his speech at the Opening of the Legal Year
that in order to cope with the serious budgetary constraints, the number of
Deputy Judges will be reduced and some judicial posts will be left vacant.
Capital projects have been shelved. Redeployment exercise is extensive. And
of course, much judicial time and energy have to be expended on it. No wonder
the Chief Justice warned that "there is a limit to what the Judiciary can properly
do to cope with budgetary constraints™.
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Yet the Judiciary has taken new initiatives because these must be taken if
the Courts are to continue to meet the changing needs of the community. Pilot
schemes have to be launched to incorporate mediation into matrimonial
disputes — this may have the important effect of reducing a cause for domestic
violence; a resource centre has to be set up for the growing number of
unrepresented litigants; the modernization of civil procedures must go ahead;
Judges should have the opportunity of special training in matters such as labour
disputes so as to be more effective. This community has the highest expectation
of the Judiciary. Our Courts do not sit isolated in the backwaters of a provincial
town. They determine international commercial disputes of enormous values
and fundamental constitutional principles under the "one country, two systems"
principle. The legal community, including judicial personnel, from China and
other parts of the world come here regularly to observe how the common law
functions. It is imperative that judgements issuing out of our Courts be of a
quality on a par with the highest Court anywhere in the world. This is not only
our tradition but vital to our future as a world class city.

Yet how cavalier is the executive towards the needs of the Judiciary! The
total budget for 2005-06 for the Judiciary is $944 million. By comparison, the
budget for just the Department of Justice is $882 million. But the Judiciary
Administrator, contradicting his other answers, and against all the facts, says the
budget provision is "adequate".  The Judiciary Administrator, though
answerable to the Chief Justice, is a member of the executive. He is the official
from the Administration to hold the Judiciary®s purse strings. It is time for this
Council to look into the autonomy or the lack thereof of the budgetary
arrangements for the Judiciary.

In a research report by the Research and Library Services Division of the
Legislative Council Secretariat, the Hong Kong system is compared with that of
the United States, the United Kingdom and Ontario in Canada. This is not the
time or occasion to go into the details, but it is plain that we lack the safeguards
present in those jurisdictions. There, the remuneration of Judges are protected
by constitution against reduction, and the judicial budget is defended by either
the Judiciary (as in the United States system) or by the Lord Chancellor, now
transformed into the Secretary of State for Constitutional Affairs in the United
Kingdom. In the Hong Kong Special Administrative Region, the Judiciary's
needs are screened by the Financial Secretary. It is not clear who is there to
fight for the Judiciary. Traditionally, the Chief Secretary for Administration



kg — 2006 48 21 H
212 LEGISLATIVE COUNCIL — 21 April 2005

has that role. But | wonder if the incumbent recognizes this. He has in fact
told this Council that the Standing Committee of the National People’s Congress,
not the Hong Kong Courts, is the more reliable venue to resolve a legal dispute
on the terms of the new Chief Executive, which office the whole of Hong Kong
knows, is his aspiration. The implication is daunting. For the immediate
future, we must oppose any further reduction of the Judiciary's budget. For
long-term security, a fire wall must be built to protect the independence of the
judicial budgetary arrangements. If the quality of justice suffers, the rights of
the ordinary people in Hong Kong as well as Hong Kong's standing in the world
will suffer.

Legal aid holds the key to access to justice for the vast majority of the
public in Hong Kong. In theory, no upper limit is set on the budgetary
provisions for legal costs incurred. In reality, a stranglehold can be exercised
on just claims or defences simply by the Director of Legal Aid taking a
restrictive view on merits. One of the most notable cases is the refusal of legal
aid for The Link REIT challenge on the basis of merit. This refusal has been a
subject of judicial comments in the Court of Appeal. The refusal was
successful appealed against. It should never have been rejected. The swift
grant of legal aid would have greatly cut down on the waste of time. This is
only one example. The majority will remain unknown. The Director of Legal
Aid is a civil servant reporting to the Director of Administration, who is
responsible to the Chief Secretary for Administration. We have raised the
question of the independence of legal aid many times. We should raise the
question again.

Of course, | recognize that any legal aid cannot be unlimited, but in the
view of the legal profession, the Government can do far more without
significantly increasing the present provision, by expanding the self-financing
supplemental legal aid. Indeed, to expand supplemental legal aid may well have
a beneficial effect on standard legal aid, by taking care of some of the demands.

Finally, budgetary constraint is no answer for unfair payment of legal
services. The fees in criminal legal aid cases cry out for reform. There is
obvious unfairness in payment for only one day's preparation work no matter
how complex a case may be, and when the thorough preparation will save the
Court's time and therefore taxpayers' money. The case of review is made even
more obvious by the fact that the Department of Justice pays the prosecution for
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preparation work. | understand the Hong Kong Bar Association and The Law
Society of Hong Kong are reviewing existing legislation to identify the necessary
amendment. But this administration should not push onto others that which is
its duty to do. Any increase in fees will be more than set off by the long-term
value gained by keeping more experienced practitioners in criminal defence.

I would like to make two points about the Department of Justice. First,
court prosecutors. It has long been the stand of the legal profession that the
virtual monopoly of Magistrates® Courts prosecution by court prosecutors who
are not qualified lawyers should be phased out, and that a greater part of
prosecution work should be briefed out to lawyers in private practice. The
principles involved are well understood on both sides. We do not ask for the
abolition of this post, but instead for its gradual phasing out through promotion,
redeployment and natural wastage. We are told at present there are 101 court
prosecutors, of whom 25 are legally qualified and are therefore qualified for
appointment as government counsel. They should be considered for promotion
when vacancies next occur. At present, the Environmental Protection
Department still maintains its own prosecution unit with departmental staff. It
is far more desirable for the prosecution work to be transferred to existing court
prosecutors, and let people trained for environmental protection to return to their
proper business. This redeployment will result in a much more rational
arrangement without significant increase in expenditure.

The second point | wish to make is overseas training and exposure for law
draftsmen. This has been discussed in the AJLS Panel recently. The Panel
was of the view that to freeze recruitment and reduce training on expenditure
grounds will be false economy.

I would like to address the proposal to abolish estate duty. Views in
support and in opposition of abolition have been expressed to me. Obviously,
interests is involved on both sides.  This is in itself natural. What counts is the
reasoning and the evidence. The position of the four of us from the Article 45
Concern Group is that we oppose abolition at this time because the Government's
priorities are wrong. When we are still looking at cuts everywhere due to
budget deficit — Judiciary, Legislative Council, social services, university
education, and so on, moreover, refraining from greater tax relief for the general
public while contemplating a new goods and services tax, we should not be
writing off $1.5 billion in estate duty without a more holistic approach or at least
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cogent evident that this is beneficial not only to the rich but to the public as a
whole.

| would direct Members® attention to an article written by the revenue law
expert Prof Andrew HALKYARD with Prof Wilson CHOW, in which he
advocated reforming the estate duty instead of abolishing it altogether. There is
no time to go into this. Thank you, Madam President.
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MR ABRAHAM SHEK: Madam Deputy, | speak in support of the
Appropriation Bill 2005, although clearly, | think there is still room for
improvement.

Madam Deputy, the tone of the Financial Secretary’s second Budget
speech could be characterized as pragmatic, cautious and conservative. Except
for the courageous step of abolishing estate duty, the Secretary has proposed
practically no new economic or fiscal initiatives. At present, | agree that there
is little room for reducing taxes or initiating new tariffs if we take into account
the slow and unpredictable economic upturn. But I strongly feel that the Budget
suffers one significant inadequacy: The Financial Secretary has been too lenient,
for yet another year, in exercising determination to keep government expenditure
under control. It is a worrying trend that the Secretary's idea of reducing the
deficit is to rely on the economy improving itself and the traditional sources, like
land-based revenues, instead of reining in government spending. Fortunately,
Emily LAU is only the Chairman of the Finance Committee of the Legislative
Council and not our Financial Secretary, or else, our financial reserves will
evaporate into the thin air very quickly.
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Our fiscal position may be slowly improving, but it is far from being
healthy. The fact is our Government still cannot make ends meet.  If we brush
aside the $26 billion worth of borrowed money from the two very successful
bond programmes, the de facto deficit would still stand at $13.4 billion for the
year 2004-05. Plus, there would be an estimated deficit of $10.5 billion for
2005-06 as well. The Government should really concentrate its priorities on
further cutting its expenditure and promoting economic growth. The Secretary
needs to staunchly adhere to his principle of "big market, small government".

Let me further discuss the issue of fiscal discipline. In the light of the
structural deficit problem, the Financial Secretary has proposed rightly not to
reduce salaries tax rates, despite pressures from friendly parties. Mr Secretary,
for this, you must be given credit. The revenue from salaries tax will account
for more than one quarter of total government tax revenue for 2005-06. Until
our tax base is suitably broadened, the Administration will have no choice but to
count on salaries tax as a steady and reliable source of income.

As for reducing our reliance on the highly volatile stream of
land/property-based revenue, there is practically a need to introduce a goods and
services tax in the near future. | am glad to see that the Financial Secretary has
adopted an open attitude to this issue. However, if the Government wants to
introduce the tax three years from now, it must spell out its proposal to the public
at once and begin the consultation and consensus-building process as soon as
possible.

On the expenditure side, the Secretary proudly explained that government
spending has now fallen to only 20.2% of Gross Domestic Product (GDP).
Although this move may be positive, it is still much too high for a territory
without any national defence spending. Moreover, about 70% of government
expenditure has gone to various kinds of public sector employees. In this
regard, there is still much room for improving efficiency and reducing wastage.
Take the Housing Department as an example. The headcount in 2000 was
12 000 people. After strenuous effort, less than 3 000 posts were eliminated by
2003. However, the number of housing units completed fell at the same time,
from 89 000 to 29 000 units per year. Therefore, it is reasonable to believe that
there is still a large number of sinecures in the establishment.
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The Government has also been quite slow when it comes to cutting the
unreasonable allowances of civil servants. Yet, when there is a hike in property
prices, the Government would quickly raise the residential mortgage payment
allowance enjoyed by the same civil servants. Other essential reforms,
including the introduction of a pay adjustment mechanism and an improved
post-retirement employment mechanism, are proceeding at a snail's pace. Such
a lack of fiscal discipline not only breeds discontent from the public, but also
casts doubt on the Government's resolution and ability to bring public
expenditure down to 16% of the GDP by 2009-10.

Although the number of civil servants is now trimmed down to 163 000,
this may be a red herring because it does not include extra employees hired on
contract terms.  In effect, the reduction in the Government's workforce is rather
limited. | hope the Secretary can take a hard look in this area to achieve a better
fiscal discipline.

In the area of tax relief and economic growth, the most important
initiative in this year's Budget is to abolish estate duty. The public greatly
welcomes this proposal. Although the public coffer may lose about $1.5
billion a year, this amount may prove to be a relatively insignificant amount
when the long-term economic gains are taken into account. Once the tax is
abolished, Hong Kong will become even more attractive to investors. In
addition to the property sector, other service industries, such as finance,
accountancy and the legal sector, will benefit as well. Perhaps more
importantly, we will be one step closer to our aspiration of being a regional asset
management centre, or in other words, the Switzerland of the Orient.

An increase in child allowance and dependent parents allowance also won
much applause in the community. It will undoubtedly be supported by this
Council.

Furthermore, it is encouraging to read in the Budget that the Secretary
intends to strengthen our competitiveness as a financial centre, as well as a hub
for tourism, logistics and the cultural and creative industries. We all
understand that our manufacturing sector cannot be as competitive as our
neighbours up north. | therefore fully endorse the Secretary’s vision to develop
and expand areas in which we have a competitive advantage.
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He obviously also understands fully the role of small and medium
enterprises (SMEs) in maintaining our social and economic stability. The
additional funding of $500 million to help the SMEs has my full endorsement.

On the other hand, there are shortcomings in this Budget, and | cannot
hide my disappointment at the Government's failure to readjust the
Comprehensive Social Security Assistance (CSSA) payment to the elderly and
the handicapped. In this regard, the Government has been miserably stingy in
its treatment of this underprivileged group. Now, | would like to touch on the
subject of infrastructural spending.

To boost the economy, the Government has also pledged to invest
substantially in building our infrastructure. However, such provisions for
2005-06 only stand at $26 billion. The construction industry is deeply
disappointed that the Government has yet again failed to honour its financial
commitment in infrastructural items. My colleagues may be interested to know
that against its promise to spend $29 billion per annum, the Government only
spent $23.1 billion in 1998-99, $24.6 billion in 2002-03 and $25.9 billion in
2003-04. Indeed, the five-year average of actual spending on infrastructure is
$25.4 billion, instead of $29.2 billion as the Government claimed. The latest
jobless rate among construction workers stands at 14.7%, Mr Secretary, or 22%
of the total unemployed population. This means that for every five jobless
workers, one of them is from the construction sector. Is this government
response a proper answer to this distressed sector?

One feasible solution to speed up project delivery is to outsource more
infrastructural projects, and simultaneously create more capital projects through
private funding. The private sector is ready to fund, build and operate these
projects. Only bureaucracy is preventing them from greater participation. One
case in point is the two private sector funding pilot projects under the leadership of
Secretary Dr Patrick HO. They were first proposed in the 2003-04 Budget, but
after a lapse of two years, the Government said it could not even provide a definite
timetable for the tendering. Enlighten me, Mr Secretary, if this is not
bureaucracy, what is bureaucracy and inefficiency? A more disappointing
thought is the possibility that the Government simply has no intention to
introduce new private finance initiative projects in the near future.



kg — 2006F 48 21 H
LEGISLATIVE COUNCIL — 21 April 2005 221

As regards revenue from land sales and premium which has played a
significant role in reducing last year's Budget, | urge the Government to adopt a
more proactive attitude in understanding the needs of the market and be guided
accordingly. The Application List system is working well, but there is room
for improvement in that the Government should place more smaller sites on the
Application List to encourage small to medium-sized developers to participate
in the property development industry, thereby creating competition and more
jobs and employment to alleviate the high unemployment rate which I spoke of
earlier. Premium assessments must be made in tune to the market, and not to
dampen and stagnate the growth of the property industry.

Prior to my concluding remark, while I fully support the Government's
initiative to encourage the growth and development of an entertainment, leisure
and spa resort, | cannot support the proposal given by some of my colleagues
here that we should be another casino city of Asia.

Madam Deputy, we are proud to build Hong Kong into what it is today —
a world-class city in Asia, and we did it without the need of casinos. It is the
resilience and diligence of Hong Kong people which make our success. With
these words, | now conclude. Thank you.
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Curbing the Epidemic: Governments and the Economics of Tobacco
Control, first printed in May 1999 by the World Bank.

Now, | will read some excerpts from this very useful report. In the
Foreword, it says, "With current smoking patterns, about 500 million people
alive today will eventually be killed by tobacco use. More than half of these are
now children and teenagers. By 2030, tobacco is expected to be the single
biggest cause of death worldwide, accounting for about 10 million deaths per



kg — 2006 48 21 H
232 LEGISLATIVE COUNCIL — 21 April 2005

year." It is about one in six, and it says, "Most smokers start young. In the
high-income countries, about eight out of 10 begin in their teens.” The next
paragraph, which | propose to read, concerns raising taxes as a weapon.
"Evidence from countries of all income levels shows that price increases on
cigarettes are highly effective in reducing demand. Higher taxes induce some
smokers to quit and prevent other individuals from starting. They also reduce
the number of ex-smokers who return to cigarettes and reduce consumption
among continuing smokers. On average, a price rise of 10 percent on a pack of
cigarettes would be expected to reduce demand for cigarettes by about 4 percent
in high-income countries and by about 8 percent in low- and middle-income
countries, where lower incomes tend to make people more responsive to price
changes. Children and adolescents are more responsive to price rises than older
adults, so this intervention would have a significant impact on them. Models
for this report show that tax increases that would raise the real price of cigarettes
by 10 percent worldwide would cause 40 million smokers alive in 1995 to quit,
and prevent a minimum of 10 million tobacco-related deaths. The price rise
would also deter others from taking up smoking in the first place. The
assumptions on which the model is based are deliberately conservative, and these
figures should therefore be regarded as minimum estimates." The report
concludes that, "for the time being, policymakers who seek to reduce smoking
should use as a yardstick the tax levels adopted as part of the comprehensive
tobacco control policies of countries where cigarette consumption has fallen",
like Hong Kong. "In such countries, the tax component of the price of a pack
of cigarettes is between two-thirds and four-fifths of the retail cost." Now, of
course, one of the reasons always given is that if we increase tobacco tax, we are
encouraging smuggling, and this is what they have to say: "higher taxes will lead
to massive increases in smuggling," that is their third concern, "thereby keeping
cigarette consumption high but reducing government revenues."” And the report
says, "Smuggling is a serious problem, but the report concludes that, even where
it occurs at high rates, tax increases bring greater revenues and reduce
consumption. Therefore, rather than foregoing tax increases, the appropriate
response to smuggling is to crack down on criminal activity".
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Adjourned accordingly at two minutes past Seven o*clock.



