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BT HMEXE4EZEDHA )
Amendments to Legal Aid in Criminal Cases Rules

2. MS MARGARET NG: Madam President, there is no provision in the
Legal Aid in Criminal Cases Rules which authorizes the Director of Legal Aid to
pay fee, other than a fixed brief fee, to the counsel in criminal cases for his work
in preparing for a trial or an appeal, irrespective of how much work he has done.
In his speech at the Opening of the Legal Year 2005, the Chairman of the Hong
Kong Bar Association (the Bar) pointed out that the rules governing counsel fees
in criminal legal aid cases were outmoded and would not attract enough
barristers to practise criminal law. As thorough preparation may save a great
deal of court time and is in the public interest, will the Government inform this
Council whether it plans to amend existing legislation to make provisions for
appropriate payment for preparation work undertaken by counsel in criminal
legal aid cases; if so, of the details of the plan; if not, the reasons for this?

CHIEF SECRETARY FOR ADMINISTRATION: Madam President, at
present, the Legal Aid in Criminal Cases Rules prescribe the maximum fees
payable to counsel and solicitors for undertaking criminal litigation work for the
Legal Aid Department (LAD). It has long been the Administration’s policy to
review the fees on a biennial basis, to take account of changes in consumer prices
and other related factors. We last adjusted the fees in the middle of 2003
following approval by the Finance Committee and a resolution passed by the
Legislative Council.

The Honourable Member refers in her question to remuneration for
preparation work undertaken by the defence counsel in particular. Before |
address the specific question, let me briefly explain the criminal legal aid fee
system enshrined in the Legal Aid in Criminal Cases Rules, as applied to both
defence counsel and defence solicitors.

According to the Rules, the Director of Legal Aid pays to an assigned
defence counsel, and solicitor for that matter, a "brief fee", generally equivalent
to two days' court fee, to cover the preparation work undertaken by the counsel
and his attendance for the first day of trial of the criminal case. From the
second day of trial onwards, the assigned counsel receives a per diem court fee
or "refresher fee", calculated as a fixed rate at half the brief fee.
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Notwithstanding the prescription of the brief fee in the Rules, if the
counsel considers that the assigned criminal case is exceptionally long or
complex, he may, in accordance with the Rules, apply to the Court and the Court
may so certify. With the certificate issued by the Court, the Director of Legal
Aid is empowered to increase the fees payable to the counsel by such amount
which the Director considers proper in the circumstances.

The Administration keeps an open mind to proposals which may further
improve the cost-effectiveness of the criminal legal aid fee system. Indeed, in
the context of the Finance Committee’s approval of the last fee adjustments in
mid-2003, the Bar and The Law Society of Hong Kong (The Law Society) stated
that they would study the fee system and put forward a joint submission with
improvement proposals. The Administration undertook to consider the joint
submission when it is available. In the event, the Bar wrote to the
Administration last month on a number of matters, including its views on the
remuneration for the preparation work undertaken by the defence counsel. We
will examine these views together with those which The Law Society will
provide us, as part of the Administration’s comprehensive review of the criminal
legal aid fee system.
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W7 BRI - H B EAN 7S - 7 H A2 7 A I - T e 2 7 3 VY R Al
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Mr LEUNG Kwok-hung rose to claim a division.
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Functional Constituencies:
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Geographical Constituencies:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 25 were present, five were in favour of the motion and 20 against
it; while among the Members returned by geographical constituencies through
direct elections, 27 were present, 15 were in favour of the motion and 11 against
it.  Since the question was not agreed by a majority of each of the two groups of
Members present, she therefore declared that the motion was negatived.
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MR ABRAHAM SHEK: Madam President, Hong Kong has a sound and
effective tax system. It is supported by an equally solid legal foundation: the
Inland Revenue Ordinance (IRO). However, the Honourable Mandy TAM
suggests that we should reform it comprehensively — even in the absence of any
convincing reason. Honestly, | do not understand the logic behind her motion:
When a system is fundamentally sound, why do we want to introduce radical
changes to it? As they say in America: if it ain't broke, don’t fix it.

As regards the problems of unfairness and limited transparency which
Mandy alleged, even if they are factual, they are only technical in nature, while
iIssues such as interpreting the territorial source concept and whether an
Assessors' Manual should be published are more related to the implementation of
the IRO.

However, the IRO deals with principles and policies to ensure that we
have a low, simple tax system based on a territorial concept. If Miss Mandy
TAM feels that there are uncertainties in interpretation, such reforms should be
directed at the Inland Revenue Department (IRD) and the appeal system, rather
than the IRO itself. They should be handled through an ongoing process of
reviewing and fine-tuning.



kg — 20060 58 11 H
LEGISLATIVE COUNCIL — 11 May 2005 171

Presently, the basic principle underlying our tax regime, that is, simplicity
and certainty, is still widely supported. This is the real reason why no
fundamental changes have been introduced in the last 30 years.

Miss Mandy TAM also seems to have conveniently forgotten that a total of
34 bills have been introduced into the Legislative Council since 1991, proposing
various amendments to the tax laws. Furthermore, 40 guidelines have been
issued by the IRD since 1983. This issue-oriented approach has the benefit of
keeping our taxes competitive and up-to-date, while not undermining their
stability.

The present targeted-reform approach also has other benefits. Imagine
initiating an over-ambitious reform which touches just about every aspect of our
tax regime. The bill would be so complicated that its chance of getting passed
in this Legislative Council would be slim. For an ordinance of such importance
to our continuing prosperity, we should adopt a very practicable approach in
making improvements to it.

Regarding the present IRO, Mandy also worries that Hong Kong's
competitiveness has been weakened, but | can see no evidence of this. Let me
counter her claims with some real figures from Invest Hong Kong: In the last two
years, 490 overseas companies have set up regional operations here. Between
1996 and 2004, that number has risen by more than 50%.

Indeed, one common and consistent conclusion arising from many
multinational surveys on business environment is that investors are generally
satisfied with Hong Kong's tax regime — instead, it is our deteriorating
governance and declining government efficiency which worry them.

In her many appeals to various community sectors for an overhaul of the
IRO, Mandy emphasized that Macao was becoming a threat to lure companies
out of the territory. | suspect not many of our colleagues here are aware that
the Macao offshore company legislation has been in existence since 1999. Yet,
despite strenuous promotional efforts, not many companies have actually moved
their operations to Macao to take advantage of the supposedly tax-free
environment. Entrepreneurs fully understand that for a business to operate
successfully, there are other factors apart from the availability of a low tax rate.
Also important is a fair and reliable legal system, a proficient labour supply,
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efficient and creditable financial services, a convenient and comprehensive
communication network, free flow of information and, last but not the least, an
appropriate geographical location.

Moreover, if there is a need to match our competition elsewhere, we can
adjust tax rate periodically. To broaden our tax base, we may introduce a
goods and services tax in the near future. To enhance the competitiveness of
our wealth management, we can abolish estate duty. The Financial Secretary
can take care of all these in his Budget every year.

| feel that what we need is enhanced transparency in tax assessments and
better communication between the tax collectors and the private sector. | urge
the IRD to explore ways to minimize bureaucracy and remove any uncertainties
in the assessment process.

What | also fail to see is the need for a statutory advisory committee on tax
reforms. In addition to the Joint Liaison Committee on Taxation, there are
other well-established channels of consultation, such as regular meetings
between the Government and the accounting industry, and the Financial Affairs
Panel of this Council, of which Mandy is also a member.

The experience of other countries reveals that frequent reviews will simply
lead to the tax books expanding to the size of the Encyclopaedia Britannica,
which totally defeats our basic goal of creating a simple tax system. A
large-scale review of the IRO will not automatically make its provisions more
simple and certain, as Mandy claims in her motion. Often, the result is the
opposite.

Madam President, | will, therefore, vote in favour of the Honourable
Patrick LAU's amendment which | feel is more pragmatic and achievable.
However, | will vote against the Honourable LEE Cheuk-yan's amendment. A
radical shift to a progressive profits tax is short-sighted and is not worth any
immediate gains.

Thank you.
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MR BERNARD CHAN: Madam President, I fully support any measure which
will enhance the strengths of our tax system. | would not be surprised if there
are ways that we could improve it, because nothing in the world is perfect.

However, | am not aware of any really serious problems with the system
as it currently stands, and | notice that the Honourable Mandy TAM has not
identified any such problems in her motion today.

She did say something interesting about the South China Morning Post of
25 October last year. She said she opposed the abolition of estate duty because
it would hurt accountants and lawyers. So, | really wonder what sort of
improvements she has in mind for our tax system.

If anyone believes that there are specific problems with the existing
ordinance, he or she should certainly raise them with our Financial Secretary.
Maybe, the Joint Liaison Committee on Taxation would also take an interest in
those problems. That would be the simplest and the most practical way to
correct any problems with our tax system.

A full-scale review, however, would be time-consuming for many people,
and it would probably lead to familiar debates on the methods of taxation and the
principle behind our tax system. There is nothing wrong with having such
debates, but they would not make a comprehensive review any quicker or more
effective.

On the subject of familiar debates, | would like to mention the Honourable
LEE Cheuk-yan's amendment to this motion. He refers to a progressive profits
tax. Under our current simple system, 500 companies pay around 60% of all
profits tax. Is he suggesting that they should pay more? Or is he suggesting
that the tens of thousands of smaller companies which pay little or no tax at all
should be brought into the tax net?

At best, we would end up with a more comprehensive or complex tax
system, which is a bad idea. The simplicity of the system is one of its strengths.

At worst, we would end up with at least some companies paying higher
profits tax. That might sound attractive if you think it would be paid by
companies, not by people. But of course, it would be paid by people.
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If taxes go up, companies will probably pass on the extra cost to their
customers, or they might outsource some jobs to the Mainland to cut costs, or
they might cut dividends to shareholders, including the Hong Kong workforce
with their Mandatory Provident Fund.

So, Madam President, | do not think that anyone would benefit from this.
Thank you.
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Miss TAM Heung-man rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 25 were present and 25 were in favour of the amendment; while
among the Members returned by geographical constituencies through direct
elections, 29 were present, 25 were in favour of the amendment, two against it
and one abstained. Since the question was agreed by a majority of each of the
two groups of Members present, she therefore declared that the amendment was
carried.
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Mr LEE Cheuk-yan rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 25 were present, 10 were in favour of the amendment, 14 against
it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 29 were present, 26 were in favour of the
amendment and two against it.  Since the question was not agreed by a majority
of each of the two groups of Members present, she therefore declared that the
amendment was negatived.
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NEXT MEETING
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Adjourned accordingly at twenty-one minutes past Seven o*clock.
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