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HONG KONG BAR ASSOCIATION D’ocuw /

Scecctariat: LG2 Floor, High Court, 38 Queensway, Honp Kong T -
DX-180053 Queensway 1 B-mail: info@hkbnorg  Website: www.hkba.of
Telephone: 2869 D210 Fax: 2869 01689

29 June 2004 -

The Hon. Leung Oi-sie, Elsie, GBM, JP

Secretary for Justice,

Department of Justice,

4/F, Queensway Government Ofﬁces, H1gh Block,
66 Queensway,

Hong Kong.

Dear Ms. Leung,

Re : PY (SCMP. 25 June 2004, page A2)

I refer to the captioned news article of the South China

Moming-Post, which reported that in legal proceedings commenced by a

person named PV, the Court was supplied with documents alleging that

PV was a risk to the security of Hong Kong but those documents were not

made available to PV’s legal representatives; and that your Department is

- to provide a “security clearance list of special advisers” to the Court so

that one such person on the: list will be asked to represent PV and given

access to the documents, without letting PV know of the contents of the
documents.

Having been made aware of this article, I had discussions
with members of the Bar Council. After discussion, the Bar Council
resolved that this letter should be written to you in the name of the Bar
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eXpressing our concerns on matters of constitutional and human rights
importance that has arisen out of the lepal proceedings concerning PV.

The Bar Council is seriously concemed about the course of
the legal proceedings where the Court was to be supplied with documents

making serious allegations against PV and relevant to the determination
of whether PV should be allowed bail without the same documents being
disclosed to PV's legal representatives and to PV himself. Such a
course was not underpinned by any legislative provision and materially
deviated from the procedure normally taken in legal proceedings where a

claim is made of public interest immunity in respect of certain documents.

In the ordinary case, if a claim for public interest 1mmuaity is sustained,
the related documents and information are withheld from disclosure by all
parties and would not be used. The Bar Council considers that the Court
has in the case of PV, been placed in the invidions position by lawyers
acting on behalf of the Director of Immigration who, while not wanting to
disclose sensitive material at the public hearing but, on the other hand,
asking the Court to look at and act on such material as material against
the affected party and, at the same time, excluding the affected party and
his lawyer from such material. Such a position was one that the Bar had
urged the HKSAR Govemment to avoid when it commented on the
provisions of the National Security (Legislative Provisions) Bill 2003
with respect to proscription mechanism in April 2003. The Bar Council
asks that you would ensure that there be no further adoption of such a
course of action in the future.

The Bar Council notes that Article 35 of the Basic Law of
the HKSAR which applies to both civil and criminal proceedings,
guarantees the right of access to the Courts and includes the right to
‘choose a lawyer for the timely protection of their lawful rights and
interests or for representation in the courts’. Your Department has
undertaken to provide a “security clearance list of special advisers” to the
Court in PV’s case while at the same time providing legal representation
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to PV's adversary, the Director of Immigration. The Bar Council takes
the view that right to choose a lawyer of one’s choice under Article 35
must be fully protected. PV must be provided with a list of “special
counsel” that allows him to make a realistic choice of able counsel t6
represent his interests. To this end, the Bar Council asks that you should
personally intervene in this matter in your capacity as “an independent,
unpartisan guardian of the public interest in the administration of justice”
(per Lord Bingham in R v H [2004] 2 WLR 335, 353D-F) to see to it that
the exercise is undertaken properly in protection of the fundamental
constitutional right of the litigant.

Yours truly,

.

Edward Chan S.C.
Chairman
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NETBRR | ‘Secret’ court for terrorist suspects faces inquiry
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