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! Hong Kong Civil Procedure, 2001. :
2 Chiyu Banking Corporation Limited v CHAN Tin Kwun, HCA 1168 of 1995 (12 July
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2. TiREER, AR 10,871.00 7T
3. BEBHE. AIRY 4,000.00 7T
4. HERFFTHE, AR 16,000.00 T. ”
HPrEiEHE 35,860.00 7TT. EREHERMIAEFEFRNE S £ 8 IHHE, IR
WA Fikdr . BEAR 762001 £2 H 3 HRRALERH LR,
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R BITHEARAMERE, TRAEM FRR.
8. TEFGARERAT EH BB Y, AErTREER, 8

TR E BUTAT AR BE #E . AR9E 2002 FEFHH R FER/F (Hong Kong
Civil Practice 2002) 958 3/5/2 B .

*“..... application to enlarge the time for an appeal when the
litigant has had his trial and lost, will not generally be granted
unless there is material on which the court can exercise its
discretion (Ratnan v Cumarasamy [1965] 1 WLR 8; [1964] 3
ALL ER 933 PC and see Chiu Sin-chung v Yu Yan-yan Angela

[1993] 1 HKLR 225).” (FEEARFB2EMETE—

9. B RERAERE R P RTEVEE W V3R REPTRE “A5H B3
BE” o MRS FIBIRE, A4 LIFRAR, FRAER A FEHUK




-4 -
AR, B TTAER BN, TRRRE B TR . ERL
LWER, ARERR AR RAEE RER LR “ATH AR S T
HHULERRL, EHRELZ AR, R, BEpRihEL, RAAVERFEA 2001
F 5 H 9 HIREMESEARFR N L RHERN. & L ER kMR E.

10. Bt HRRH AT “SCHR LIRS 4b, £ 2001 F£5 A
9 HETHe AR, RAATAEREEER, RRRE 2001 €2 A3 BiESH
R B3, 3% EREIHIIEREEAE 2001 £ 1 H 16 HIEHMSIRFR
A EDE 1 £ 4 HBRNGS BFRARERBRER BN R,
IR & BB AR P R IR T RIPTH PR R/EURSE AR . W RS
PREAEBRAE PR S B 8 IHHRMIRIAEEEW S, JFEE A #EHE.

11. TEVEEAE 2001 FE 5 Ao OAIHRT, WHRBEHEERY B
FETE2001 451 A 16 HH S —REIEHE, EHMNMIEEEE HAEE
T AR, MHERRSTRREEE 2001 FE 1 B 16 AFMEHB®4.

12. FEEERE “HRE” PR

“BRIRAK, BE[HRERBINEZETRAEEEEEN,
HAERRDMASHFRAZEEHBNREER/BNTS, B
AT RN E LR ..

REEREARIERE 20005 12 A 15 HMFEHE, FLLTR
EH:

BEMARNRS ISR EAEER, BREEEHERT
B, AEROFHKE.

e BERAREXHFBNZEFRESAZERN, KAY
REJABEREHERNE B, A MOEEBSRR .7



-5-
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Chiyu Banking Corporation Ltd v Chan Tin Kwun, HCA 1186 of 1995 — %
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JREAVEREAES) A “ AN M (estoppel) MAEHAZARAA .

14. FEARAY, RETIWRAET 2001 441 7 16 HEIRREH
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15. IR R FETE Chiyu Banking Corporation —RZVEHHIFR, £
EPRBRRNREEHERE“HIRREE” (System of Protest) FIvEEMAIEL -
EREY KRB TERNHAS

“Under the legal system in PRC, another state organ, the
Procuratorate exercises a supervisory function over civil
adjudication by the courts: Article 14 of the Civil Procedure Law
of 1991 (“the Civil Procedure Law™). Under Article 185, the
Procuratorate may lodge a protest to the court in respect of a
Judicial decision. The circumstances in which the protest may
be lodged are set out in Article 185, namely,

(i) the main evidence to substantiate the original judgment or
ruling was insufficient;

(i) the law which was applied in the original judgment or
ruling was incorrect;

(iii) the People’s Court was in violation of the statutory
procedure which have affected the correctness of the
judgment or ruling;
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(iv) the judicial members in trying the case committed
embezzlement, accepted bribes, practised favouritism or
make a judgment that perverted the law.

It is for the Supreme People’s Procuratorate to lodge the protest
but under Article 185, the Fujian People’s Procuratorate is
entitled to refer the matter to the Supreme People’s Procuratorate
for it to lodge a protest. '

Under Article 187, the court, upon receipt of the protest, is
required to conduct a retrial of the action.

This procedure is well recognised.  Mr Li Ping, the Plaintiff’s
expert on Chinese law, stated at para. 11 of his affidavit that if
such protest is made a retrail will be ordered.” Legal literature
on this topic can be found in -

PR REAEEE . BINY, FER, BEBRdE

‘A Comprehenisve Law Book on PRC’s Legal Procedure System’
by Yang Bing Zhi and Li Chun Lin. Published by the Falu
Publishing House and

‘LR E A BT, TRBGERR LR

‘PRC’s System on Protest against the People’s Court — General
Discussion’ by Shou Shi Min. Published by University of
Politics & Law Publishing House.

What is a final and conclusive judgment

One must apply Hong Kong law to determine whether a judgment
-is final and conclusive. In Gustave Nouvion v Freeman &
Another [1889] 15 AC 1, the Privy Council considered what is a
final and conclusive judgment. Lord Herschell at page 9 had
this to say:

‘..... it must be shown that in the court by which it was
pronounced conclusively, finally, and for ever established
the existence of the debt of which it is sought to be made
conclusive evidence in this country, so as to make it res
Judicata between the parties. If it is not conclusive in the
same court which pronounced it, so that notwithstanding
such a judgment the existence of the debt made between
the same parties be afterwards contested in that court, and
upon proper proceedings being taken and such context
being adjudicated upon, it may be declared that there exists
no obligation to pay the debt at all, then I do not think that
a judgment which is of that character can be regarded as
finally and conclusively evidencing the debt, and so
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entitling the person who has obtained the judgment to
obtain a decree from a court for the payment of that debt.’

And at page 10, the law lord continued:

‘..... Although an appeal may be pending, a court of
competent jurisdiction has finally and conclusively
determined the existence of a debt, and it has nonetheless
done so because the right of appeal has been given
whereby a superior court may overrule that decision.
There exists at the time of the suit a judgment which must
be assumed to be valid until interfered with by a higher
tribunal, and which conclusively establishes the existence
of the debt which is sought to be recovered in this country.
That appears to be in altogether a different position from a
‘remate’ judgment where the very court which pronounced
the ‘remate’ judgment (not the Court of Appeal) may
determine, if proper proceedings are taken, that the debt for
which this ‘remate’ judgment is sought to be used as
conclusive evidence has no existence at all.”

Not final and conclusive

Based on the material before me, the supervisory function of the
Supreme People’s Procuratorate and the protest system are not
simply an appeal process. The Intermediate Court judgment is
final in the sense that it is not appealable and it is enforceable in
China, but it is not final and conclusive for the purpose of
recognition and enforcement by the Hong Kong Courts because
in the words of Lord Watson, it ‘is not final and unalterable in the
court which pronounced it’. It is liable to the altered by the
Intermediate Court on a retrial if the Supreme People’s
Procuratorate lodge a protest in accordance with the Civil
Procedure Law. If upon protest being made, rare the
circumstances may be, a Chinese Court has to retry the case, then,
clearly it retains the power to alter its own decision. As Lord
Watson said at page 13 of Nouvion:

“There is no real difference in principle between the case of
a court retaining power to alter a decree by an order in the
same suit and the case of its retaining power to defeat the
operation of that decree by an order pronounced in

another suit relating to the same debt.””

(P IGREAFE 2 R MR )
16. Tk LIS o Bl [ pvA e, LM S, BEBER
HEFWFE . Phipson on Evidence (2000 )5 15 hR2E 37-58 B8, %
UBEA LU BRI
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“Foreign law must, in general, be proved on oath, either orally or,
in some cases, by affidavit; and not by the mere certificates of
experts, though this strictness has occasionally been relaxed

Formerly, in all cases, previous decisions upcn the same point of
foreign law and even between the same partics were not
admissible, for being a question of fact if must be decided on
evidence and not on authority, in addition to which the law is
continually liable to change. However, in civil proceedings, a
previous decision on a question of foreign law is now given some
status as a precedent. By section 4(2) to (5) of the Civil
Evidence Act 1972 a previous decision of a superior court on a
question of foreign law (which is reported in a citable form) may
be tendered as evidence of that law and will be presumed to be a
correct statement of that law until the contrary is proved.”

(FIGERFZRMAFTE=)

17. Phipson —& TN, REBERE FFRE (192 ERE
REIEVES D)) BHAMERN R TR N E IELEER RS Tk
RO, IRBHFBEFIE 8 3 GRIBGRE B 59 %:

“2) NEIEEELSMEST B R B IR B P AT E H R
HMEPIRRE, O (4) RTRERRTPERE (RaRe
AT AR Rz Tz B EE) , RMEEMRFERR
R/ (e AT R B A U 5 B P 2 F BN T AR R
FNBGIRBE I AT AT FREERRIFRR S -

(@) TEERINAEREFPRZAERERE RIS E,
DALl SRR AR R S aECER, RN AR, LI
A B B B B PR R E R, R

(b) WAL H KRS Wk /e R B aRE SRy Lk BT R
T, AUBRAFMEREARGL, GRIZERFEMERFZEEN
RRAEFZB Y S EAE L

“(0) REATAGNEE, BB () RKITRMEAERNE
ek, WMEUEmAERE -GS, BRI HN
PERE st ek, MM E . ARSI R
B B A T B P R vl 7T B R AT VR AR A TR P 45|
RIEARE, EREL LEABRT, ZRlSREAE R
HRUR SR AR E R,

8. 5559 M5 4 (a) BRI SC A
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(4) The proceedings referred to in subsection (2) are the
following, whether civil or criminal, namely —

(a) proceedings at first instance in the High Court or in the
Supreme Court of England as constituted by section 1 of
the Courts Act 1971 (1971 c. 23 UK);”

19. WRBEBIEGSE | & (BRRERRED 53 %

“ “High Court” (5%75Bx ) means the High Court of the Hong
Kong Special Administrative Region established by section 3 of
the High Court Ordinance (Cap. 4).”

“ EEVEMRT (High Court) 18 (& FH:BriE) (54
D) 3RS B ITH R SR
20. MEBIEFE 4 B (FHEERERD 5 3 GRS

“There shall be a High Court of the Hong Kong Special
Administrative Region consisting of the Court of First Instance

and the Court of Appeal.”
“HFBCLEESHIITEE SR, dRREER FIRERE
AR, 7

21. Btk MREELLEXARFK, $ERTEAIFAS, WEFH “I

AR BRI, EEIASE 8 T SO KRR SC, ABEINAIERMAIR AR
& Chiyu Banking Corporation — %W “HR&H” G H LB, {E
FARERA LR SRR R

22. B35 8 BErPES 59 143E 4 () BHAThSUA, BRSESUARAG F
NG L &

“TEM 1971 EiERESY (1971 ¢. 23 UK) B 1 &FTEAMR
HIZg#E m SRR m kT R AR,

RBPICE, 59 B3 4 () BATEN “BEERIEmER” B4
PSRRI MR, AR e S e RN AR B O B ik B . R
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PUEZES9EE L () BREERS, AREATRGEESSE
B [RAAVEBESFE Chiyu Banking Corporation BIEMT, 1E& “HLEREIE” /Y
Lo £7 38

23. FSIHBE 4 () BRPUANEBHARLENEBHEAS
e, ABEA, WAFHMERZREFNESR, B “High Court” £
EEBFIITHEN&EEER. BEMT
(1) 55 59 1558 4 (a) BRI CA, WIRETREAA MMERIET R
“proceedings at first instance” (REAVEBFEF) . EiEK
IRHISCIRE, AR Z ... the High Court or the
Supreme Court of England ....” ( “.... &% EBiEl 2% 5
MEmmiElE ....7 ) o IREBREEN 1971 ERRESE |
1%

“The Supreme Court shall consist of the Court of Appeal and the
High Court, together with the Crown Court established by this
Act.”

CRICEA T 2 B EE DD
TERKMI S, Bevsb T & HFEARER F IR, &
A _ERESEERE (High Court) F13E 2 5:f% (Crown Court) .
I, BRI 59 1558 4 () BB MIIERL N SRaavk e
FEfF (BRRR A SRS A B R B VR
Z R AR IR M R E R R 2

“TEd €1971 FERIES) ... B 1 RFURNEREES
Al ) e ¥ ) =

EEEEH. FHH, RME 59 %KE 4 () BEEIETINHE
FIEG T I REAERTEF, ERERHE R AR

"_'%"
FF 2 “.... the High Court or the Supreme Court of

n
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England ....” (.... B ERERIEEMESER . OTH
JREAERRE, M REEEHAE R ... the Supreme Court of
England ....” (SUSEHERSER) HIRAEEERF,

(2) 592 4 (b) F4 (o) B, BB RE4 () B “FF
WANEERIFITEAN BAR” R “{ERBIEBE aTEITH
EERF . B, FS9BE 4 () F (o) BFTIERE
RIEFF, MERZAL S BITE 2 i S vk B b B P AR I I e T 0
R VLB I T IR T .

24, BHEVEBIZE 1 EH 10B (3) FHHEHT:
LSBT A Y T, HRESSE, el

B FEERERAR, IRARAR R, RIZETEE GBI
HEFER®E, RIREEHE LA AR =R, 7

25. UnRiETIE, AREEETES 59 %28 4 () BIMAANEER
Satl, FHEARENRRSRIE, THENAERETBUNER
T [ AV R

26. BRI, SO ME5E 4 () BRRITTOCA, FEUbBEER LT
AHBRERS B Fit, AEERASE 10B 3) KB THES, WAS
SOfRE 4 (a) BEUAMER, AZBINEFESR.

27. 3% Chiyu Banking Corportation — FRHI1EHET, BHRE NG
SRR RITERE PR, T U CHAE, ARSI EE
PRIFFARE B T B RA BT R B, B, MRIEEBEET S, &
VEBEREIR, 0 dE— B RS TR I
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28. B8 ER SOKE (3) HHE, MEIEERT, BN
EAT—77, FEESIHHORBRRE. RSt sEmAEEn, x
MRS, TR R, RS RAEA LB sy
o, HAEAR. AREREEE BIEA FIRERIMEIE, MR TH.

29, tesh, BNRVERIFG A RN PR BB AT
. R EEE, BETE 2001 F1 A 16 HFfERa4S, B
R RIS HAD 28 RGN RVER BB (ERE, I 854 10
Fro MATVAEE 2001 425 H 9 HEEI R4 45 2001 £ 1 A 16 Hfr g
(i3 N ia M nti:s ) ¥ 58 =3t e = i Bz

30. FERGETESH EREE, O BHTEE 2001 25
HOHBKMBREE 2001 451 H 16 HHIMIES2 .

31, AR, ARLLE—R, BK RIS IE.

(a) WEHIEAR LRI, FRARER T Al SaE— 5 s
RE, SRR LRSI EA R
HIR, EERBATEEIITER. [EIhEERA R H
RREF—RERAAREOHR, BEME. Fit, &k
RAEIE - BREA LRI AN, AN
2.

(bIFRFEH & HIBIKARETE Chiyu Banking Corporation ~— 2]
Wk, ERERHE, CRH DR BRFRMES,
WARRE “HARF” . BRIk, HNERBRER, BN
AR AR S PR NI, RERAEBIE, AR
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LL-SARBEEMT Chiyu Banking Corporation — ZE 3Rk, Nig

R A _EFFR
32. FREAFHEFRENS, WEBEINTFRES LHRRER

REMBETMNERERE AT R HA L% FH AR,

CAAEELD (282 1E)
M ARERE LR E AR R AR

RSN BITHER
B s BHERER SO AT S T S SR AR A
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(AT EIER AT SR 20, A e k. ]

RERIRLY FEAH RS AR LT A A A 4 I R 4 P S RE SR B R UL 4T b
o BRAET B R R R T RS HE, TR — IR T F 25
NERAE (Raman v Cumarasamy 19651 1 WLR 8; [1964] 3 ALL ER 933
PC K& Chiu Sin-chung v Yu Yan-van Angela [1993] 1 HKLR 225),”

st

HRBTENRICMB R, 55— B R ER G S R H e
EVRATRRE T 1991 FF RFFAL) ( “REFRNEY % 14 15,
185 HRASEREEIE T /E PRI F B R0 pdR sl B3

@ SRR AIRE B E ) E B RN R A,

()  EAIHREE T TR e S,

iy  ANREBRERZEEET, BE T 24 FRARSEE,
(iv)  FAAREFHEMNGTRS M. MAER. Hikilk
=B

X

el

MNP A MR ARGRER Y, (RES 185 14, BRARKE
R EETHEERCEMARBER, UEREARGERENR
it

TRIZE 187 i, R BIFIME AR R B TR,
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B 1 RIEH ATMEARL, RIS EZE. FHENE
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CHEGFABEEFESE) : BRE. 2H5F, FELEL,
Fn

KDL m EE amd: B L8 BBk K8 W R A

175 R R R P TERH B e

ﬁﬂ’ﬂJ‘Afﬁﬁ%éﬁ%?ﬂﬂ#ﬂ%—Iﬁﬂéﬂﬁf&%ﬁ%ﬂ)ﬁz?ﬁ“fﬁﬁﬁ i B AE

Bt & £ Gustave Nouvion v Freeman & Another —Z[1889] 15 AC 1 %
JEAT AR B 4% R R AT HER R FIIRIE /8. Lord Herschell 7RISR &A% 9
HAH LU iik:

frovens IR RERERR, TR R R E M AT AR,
H S AT R IVERE R th%, BOBAIRERTHR. B& KK A M
SR BRIENATE, UBHFRAR NS, EIENAE DRI
(res judicata). FIEHIIRLE S AT RANERE VAR AT #ERH, TRAERNME
FECARH AR, (BHIFRIFFRRAE T A BHART TR — R e, i

SARTGAERN FHE, MEELRN B HA R R 2IE Fi5/8,
AAREE MR D — IR AR A SR EIBEIE. EEBR T, &

B4y, TERMEE B ARE RS 1E R B AR N A B th e 250 T
I8, BT AT 2 TR N DR T 7 FEE ) A R o B T SR A 1 141 4
(e

2

i
nu}-

i
A

%Hﬁ

TEZHAIRENS 10 H, Lord Herschell 4820 .
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SRR BB AR ANIEIE, TR B ER AN R,

AR AETEA T AT

RIRATEADRITER, Bin A R0 B B AP RS 1
R —IH ERFRF. RPEARERNHRERT L3R, BRAEDH
AT LEHSITIEMARN S, HRARERHRE —IEREHR,
BRI, LA sV B AR FI SR AT FIVE BIOTT S, B JE—IARK
RATTHERIHI AR, B %51 H Lord Watson B3, ISR “7e s 17 ik
MR R BT 2. MRS A RRERRE (3R
Y IR, URMEEIRARERLCBETERE, HRLTL
WEHEHK . BMERBIIFOHAREMNTES, E—BHFFENE,
BEARREABATREZE, B, TEEREAREEN S ke
HI#E J). 310 Lord Watson 7E Nouvion —2 58 13 H =

VREREIES, ER—FRATENGS, EBSERT N — IR,
SULREREES, 5 RAR-ERETHNFAH B RGS, (&
SERTHIAR BERAT, MAERA LEREEESH.”
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5 BB R A4 Ladd v Marshall— R ST L MIRRY - WIEERNET
BIEER o B4R ARARREIR MR L AR R 3,517.40 SGAYHE TR
HEE wEA (2| Ladd v Marshall [1954] 1 WLR 1489) © (REIILECED &
ANEIBHE12EHA)L
(R%ER A7 EE) %

i A SFEEA S A B S U SO R MR E A TR
HF - BMCEF AL -

(EFREE RS I 5% 20034559550

Bk LR TR R R RS

20034935 K 11 H glish translation of headnote.]

E$§7fﬁq§ﬁf— e _ N ey . =
E?ﬁﬂﬁﬁﬁgﬁﬁgzﬁg 4 ﬂgﬁ&f§&#§@$%—ﬁﬂgﬁ. Lam Ch;t Man Plaintiff
REFUEF— i — RN — ; e

(R EUBEHIRD GE 18 > FHREH) ﬁ?%é@ﬁ?ﬁ)ﬁ;%ﬂig ! Lam Chi To Defendant
IRt AR 1990426 5 ATBIERE - M ARRHE -~ > Bk (Court of Appeal)
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TS  HARTFERE - B4 WHRHRENEEAE:
A AU IS/ 3,517 40 TERT O BARE » TR NIRRT R ALY
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LRI IR B AN TS U SRR
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?agﬁg

) — ARG - AR AR - A BN T
WA ER £ 1y (4G Cropper v Smith (t/a HS C'rqp::vpejg ;j[ gg%ﬁ&
EP; 26 Ch D 700., ?{e Duke of Buccleuch [1892] P 201 » GL Bak
1;0 éﬂéegw;?y Building and Supplies Ltd {1958] 1 WLR 1216) =

@) RERERAMEARNS ANRENALSE | (o) BAR
A bl okl L MR e s
AT RBRT A TIAT (AR SRR - Wk A
SRR T IR A « AT B AR M SRR BT

éﬂﬁﬂs R R ARER - (B I00EFEG, B 10EIS

A

() (EEETAIND 4 RS A 62 5hA 42 28A ENIAL B
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bR B LN B T/ TR E 88 1918
SRR TN SR 200 LM - (R8I EFZ))

(Civil Appeat No 95 of 2003)

Yeung and Yuen JJA
and 11 September 2003

Civil procedure — pleadings — amendment — whether application to amend
defence to be allowed — tests of relevance and merits

Civil procedure — costs — litigant in person — amount of allowable costs
Rules of the High Court (Cap.4, Sub.Leg.) 0.62 r.284

P commenced proceedings against D in Hong Kong in June 1999.
One month later, D commenced proceedings in the People’s Court
in Dongguan, Guangdong, which gave rise to the same issues. The
Dongguan Court gave judgment in D’s favour. D then sought to have
P's claim in the Hong Kong proceedings set aside on the ground of
res judicata/issue estoppel. his claim was set aside at first instance, but
the Court of Appeal allowed his appeal with costs and ordered that
e case be remitted back to the court at first instance. Two issues
_arose. First, P, who was unrepresented, claimed costs at an hourly rate
of $3,517.40 which was allegedly his hourly salary at the material time.
"This was disallowed by the taxing Master, who reduced the hously
rate to $200. Second, D subsequently applied to amend his defence
in the Hong Kong proceedings by including the ground of res judicata/
issue estoppel. The application was allowed. On appeal, P sought to
adduce evidence in the form of a company resolution that his salary

be deducted by reason of the litigation.
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Held, dismissing both appeals, that:

Amendment of defence

(1) Generally speaking, applications to amend pleadings should b
allowed. Further, amendments to pleadings could be made atan
stage of the proceedings (Cropper v Smith (t/a HS Cropper & Co
(1883) LR 26 Ch D 700, Re Duke of Buccleuch [1892] P 201, G,
Baker Ltd v Medway Building and Supplies Ltd [1958] 1 WLR 121

followed). (See p.110C-1.) LR IBIRE
(2) In deciding whether to allow D’s application, the Court h: ' 19996 A1 H EEAMPRESZHEER NI ANBEE (B

consider: (a) whether the proposed amendment related to an lssu %l&j‘g e FE R 19994E 55958550 » idrdk AMERERE MO
in dispute between the parties; and (b) whether the propo

defence was arguable or might succeed and hence had to be deal

with by the Court. D’s application satisfied both tests. Furthe; ' )\ﬁ&lﬁfﬂﬂ HEE RS ERENEERFE 199948058 RS
the proposed amendment was necessary and appropriate an i‘ﬁﬂﬁ%ﬁ*ﬁﬂ A E%AR?&%AZ%%H%E?&&?“E{JE%

would not cause injustice. (See pp.109F-G, 1161-].)

Costs 200011 F 138 » KEWARERBEHE ABF -

(3) Costs of a litigant in person were governed by O0.62 r.28A C4 BB MEANEERETARERNIE » RB IR/
the Rules of the High Court (Cap.4, Sub.Leg.). Underr. 28A(3 AARNE"IEL Eﬁ&ﬁjﬂﬁﬁﬁ%)\ﬂg?{g
where the litigant had not suffered any pecuniary loss in doin 5. 2001E1 B 30H » RRiEEEEREEEARWEES AL » #8
any work to which the costs related, he would not be a]low TEE AR R -
costs at more than $200 per hour. (See p.111F-].) ' 6 FEASFREEENHESE . A LFEERLRR -

(4) Here, P did not purport to adduce evidence on pecuniary 7. 2001#12H18H - FREEREREANLIFEE - WHEHEEE
until the appeal stage, and such new evidence could no : B2001 4 A30RRENERE - WHSEGSBEDERE W —UBE

admitted since it did not comply with the principle in Ladd
Marshall. P also failed to adduce sufficient evidence to show'tha o 8, LEFBRETETFASWEAAN LR FRAAE LI B SR 001 £
his salary was $3,517.40 per hour as alleged (Ladd v Mars A4 EEEERITBRARE RNNE .
[1954] 1 WLR 1489 applied). (See pp.111C-D, 111J-112A.) 9 RELTRREMHS - REART-OHERE  EREEAZM
' A - FEANNIBRE » HERER BRI/ RS540 h
3 o R ATERE DI ZE N = TR EE A o RS A\ BERE R
L ABENHER  HRIFZNEER SRS R0 « A
FHRCEFERFAD (CEHEOD E4E » WBERM) F 62464552842
PR RN SCRF L -
10. JREAfEE - 1998 199941 » fAFBALIOX  BHIHE
IR /NRF (BRI EER R I/ - ZEREF - KBB4 R 337,671
oL B HFFHES 3,517.407 o
1L FEAMMBELAARRERERENR > 2002£6 8250 - R
RECITESEANBRER  BITEEAMIE :

GL Baker Ltd v Medway Building and Supplies-Ltd [1958] 1 WLR.
1216, [1958] 3 All ER. 540
Ladd v Marshall [1954] 1 WLR. 1489, [1954] 3 All ER. 745

AR RIER IR
Constitution of the People’s Republic of China art.129

"3

Appeals
In this case, the plainiiff appedaled against orders made by a taxin
master as well as an order allowing the defendant to amend ]11
defence. The facts are set out in the judgment.

SERAE 7 SR S A -

The parties in person.

Fid 1 i w3 4

Foreign Judgments (Reciprocal Enforcement) Ordinance (Cap 31

Foreign Judgments (Restriction on Recognition and Enforcem
Ordinance {Cap.46) 5.3

Rules of the High Court (Cap.4, Sub.Leg.) O.20 rr.5(1), 8(1),
rr.284A, 28A(2) '

AP RE RN
Chiyu Banking Corp Ltd v Chan Tin Kwun [1996] 2 HKLR 395
Cropper v Smith (t/a HS Cropper & Co} (1883) LR 26 Ch D 70
Duke of Buccleuch, Re [1892] P 201

—) BNRHBIERE 2007 ; &
T BB EEZETES] 36 39542 48 K 517F -

2. REASHBREETOEN > SERRERETETRE  BRRY -
13, JREARRSERFRERE L5 > 1200354 7 BRYEE
BALHEIRELE - A EIRNT S RE AT 200 TR BB E A -

© s REARBRMEERAN  BEMARERY L -

15, 200343 H 20 R » WE ARSI BT EREUREKRERME
JERS 3R 19994555 9585 R A FFE -
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HCAP 4/2002
IN THE HIGH COURT OF THE

HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF FIRST INSTANCE
PROBATE ACTION NO. 4 OF 2002

IN THE MATTER of CHAN MING
PO (B B] R ) late of Chaojiang
Village, Paobu Villagers® Committee,
Taicheng  Town, Taishan City,
Guangdong Province, China

and

IN THE MATTER of Order 76 of the
Rules of the High Court, Cap. 4

BETWEEN
CHAN CHOW YUEN Plaintiff

and

NANGYANG COMMERCIAI BANK TRUSTEE
LIMITED, the lawful attorney of CHAN MUI KWALI

and TAM MEI FONG 1 Defendant
CHAN MUI KWAI 2" Defendant
TAM MEI FONG 3" Defendant
TAM WAI CHING 4™ Defendant
TAM SHEUNG FONG 5" Defendant
TAM SHUET FONG 6" Defendant

Before: Hon A Cheung J in Chambers
Date of hearing: 7 June 2004
Date of Judgment: 7 June 2004

JUDGMENT
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2.

1. I have before me a summons by the Plaintiff to stay the present
action, which has been commenced by the Plaintiff to revoke a grant of
letters of administration that has been issued in favour of the 1% Defendant
as attorney for the 2™ and 3™ Defendants. Further Defendants have been

Joined as parties after the commencement of action.

2. There is a parallel action pending in the People’s court in the
Mainland, concerning more or less the same parties The dispute between
the parties relates to the entitlement to certain shares in a company
incorporated in Hong Kong, which were no doubt owned by a Mr Chan
Ming Po prior to his death in 1935. The parties, apart from the 1%
Defendant, are all related in blood or by marriage to Mr Chan. In a nutshell,
it is alleged by the Plaintiff that the shares had been gifted by the deceased
prior to his death to his only son, who had, prior to his own death in 1948,
gifted the shares to others. It is thus argued that the determination of the
present title to the shares should be made by reference to the gifts in
question. The parties also argue amongst themselves as to who should be
beneficially entitled to the shares in case the gifts alleged were invalid and
the deceased died intestate. In short, the parties dispute over the present
ownership of the shares, the entitlement to future dividends and the
entitlement to the past dividends that have been declared by the company.
Entitlement to representation of the estate in Hong Kong is thus also

affected.

3. ‘There is no dispute that the action in the People’s court in the
Mainland has reached an advanced stage. A first instance judgment has
been rendered and an appeal and a cross-appeal have been taken out by

three of the parties involved. One of them, a third party in the Mainland
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proceedings, is not a party to the present action. The appeal and cross-
appeal have been heard and judgment is pending. On the other hand, in the
local action, pleadings have closed and a summons for directions has been

taken out,

4, The Plaintiff argues that the People’s court is a more natural
and appropriate forum for trying the disputes between the parties. Based
on the usual principles applicable in this type of applications (see for
instance, The Abidin Davor [1984] 1 AC 398), the Plaintiff asks me to
consider a number of advantages in staying the present action in favour of

the action in the Mamland.

5. At this juncture, I should add that in the local action, apart
from the claim made by the Plaintiff against the Defendants, the
Defendants have also commenced a counterclaim against the Plaintiff. So
although at first glance, the Plaintiff is the plaintiff in the two actions, in
fact, so far as the local action is concerned, the Plaintiff stands in the
posttion of a defendant in the counterclaim, which raises substantively the

same issues as that raised in the Mainland proceedings.

6. The Plaintiff argues that the People’s court is a more natural
and appropriate forum, given that the events in question took place or
allegedly took place in the Mainland, the parties and the witnesses or at
least most of them are resident in the Mainland, and the past dividends
have all been paid by the Hong Kong company to parties residing in the
Mainland.
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7. But there is no question of the Hong Kong court lacking
Jurisdiction in the subject matter. Mr Hui, appearing for the Plaintiff, does
not go so far as to suggest that. After all, a Hong Kong grant is involved in
the Plaintiff’s own action here. Moreover, one is concerned with shares in

a limited company incorporated in Hong Kong.

8. Mr Hui in his submission refers me to the obvious advantages
in terms of costs, convenience, the avoidance of any risk of inconsistent
Jjudgments and the fact that the Mainland proceedings have reached a really
advanced stage, in support of his application for a stay of the local

proceedings. I wish to say that I have fully borne in mind these factors.

9. But there is one complication in the present case arising from
the fact that the foreign proceedings in question take place in the Mainland.
As has been illustrated by a number of first instance and Court of Appeal
judgments, arising from the litigations between PAETAC v. #3375 (HCA
9585/1999) and #AEA v. FNEE (HCA 9827/2000), such as CACV
354/2001 (18 December 2001); CACV 1046/2001 (12 July 2001) and
CACV 95/2003 (11 September 2003), and the parties are in agreement,
despite the fact that there is no specific evidence or expert evidence to that
effect in the papers filed for the purpose of the present application, that
there exists under the civil procedure in the Mainland a system of protest,
which in short renders a civil judgment given by the People’s courts in the
Mainland, at least in theory, not final and conclusive. I will not go into the
system of protest here. It has been referred to and explained by the Court

of Appeal in its repeated judgments in the #£# A cases.
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10. Insofar as Mr Hui submits that unless and until a protest has
been made by the relevant authority in the Mainland, a judgment rendered
by the People’s court in the Mainland is final and conclusive or should be
treated as such, I disagree. Rather my reading of the series of judgments is
that unless and until it can be demonstrated to the satisfaction of the court
that no such protest would be made by the relevant authority, any such

Jjudgment by the People’s court is not final and conclusive.

11. Now as to whether such a judgment will become final and
conclusive after a confirmation to that effect is obtained from the relevant
authority, I need not express any definite view, save to say that the

proposition is arguable.

12. I cannot, given my analysis of the system of protest above,
exclude the possibility that in the present case, notwithstanding the system,
eventually a judgment obtained in the Mainland may become a final and
conclusive one for the purpose of enforcement in Hong Kong. But that
may take time. Moreover, that would be subject to uncertainties. More
important sfill, that result (i.e. that the Mainland judgment should
eventually become final and conclusive) may not be arrived at without
further litigation in Hong Kong. Put at the lowest, given the uncertainty
regarding the status of Mainland judgments in Hong Kong for enforcement
purposes, further litigation between the parties may be required in order to
resolve the question of whether such a judgment obtained in the Mainland
by one side against the other has eventually become final and conclusive
and thus can be enforced in Hong Kong to resolve the present disputes

between the parties. So, the matter is not as simple and straightforward as
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Mr Hui would like it to be, and the advantages that he has pointed out may

not be as clear-cut as they may first seem.

13. Given that complication, the advantages relied on by Mr Hui in
support of the present application may or may not be real because if the
Mainland judgment is not final and conclusive, it will not be enforced
locally. And thus the parties would still need to proceed with the local

action in order to resolve their disputes.

14. It is not the situation here that the parties need not come to
Hong Kong to litigate or obtain an order from this court in order to resolve
fully their disputes. As I say, after all I am concerned with a claim to
revoke a Hong Kong grant. Moreover, in order to claim title to the shares,
a determination that is either made by the local court or is recognised by it
would be required in order to have any practical binding effect on the local

company itself.

5. On the other hand, I must bear in mind other factors that are
not so favourable to Mr Hui’s application. Apart from the system of
protest that T have already alluded to, there is also the very material
question of the choice of laws and applicable law. As I said, the parties’
disputes relate to a deceased who passed away prior to 1949 when the

People’s Republic was founded.

16. Mr Chan Ming Po died, as I said, in 1935. His only son, to
whom allegedly he gifted the shares prior to his death, passed away in 1948,
If the matter is tried in Hong Kong, under our rules on conflict of laws, the

validity of the alleged gift, or alternatively, if the alleged gift did not take
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place or was not valid, the devolution of the shares upon intestacy — there
being no dispute that Mr Chan Ming Po died intestate — would be
determined by Hong Kong law in relation to the alleged gift or the law of
the domicile of Mr Chan Ming Po if the gift was somehow not valid or

never took place.

17. There is no dispute that Mr Chan Ming Po was domiciled in
the Mainland when he passed away in 1935, and there can be no dispute
that at that time, the applicable law governing devolution of estate in the
Mainland was the Civil Code. Depending on the findings of fact and so
forth, the Hong Kong court may have to apply the Civil Code in order to
decide the question of devolution of the shares after the death of Mr Chan
Ming Po in 1935. Similarly, the Hong Kong court may also have to apply
the Civil Code to determine the devolution of the shares upon the death of

Mr Chan’s son in 1948.

18. The Plaintiff accepts that if the Civil Code were to be applied,
it would give rise to a result more favourable to the Defendants, in contrast
with the position if the case is tried in the Mainland. The evidence and
material before this Court make clear that the People’s courts in the
Mainland do not recognise the Civil Code even in relation to matters that
took place prior to the founding of the People’s Republic in 1949. To be
more specific, in the present case in dealing with the question of succession
of Mr Chan Ming Po’s estate who died in 1935 and the question of
succession regarding the estate of Mr Chan’s son who died in 1948, the
Succession Law of the People’s Republic would be applied as opposed to

the Civil Code.
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19. Again, it is common ground that if the Succession Law of the
People’s Republic is relied on or applied, the result would be more

favourable to the Plaintiff than the Defendants.

20. That, in my judgment, is a material judicial disadvantage to the
Defendants if the local action (including the counterclaim) is stayed with
the net result that the parties’ disputes are to be decided by the People’s
court according to the Succession Law of the People’s Republic, as

opposed to the Civil Code.

21. In my judgment, the judicial disadvantage relating to the
application of the Civil Code constitutes unfairness to the Defendants. 1
say this from the angle of a Hong Kong court and in the context of Hong
Kong law, which requires the application of the lex domicilii at the time of
death to decide questions of succession relating to movables. The
application of law made years after the event to determine questions of
succession in a retrospective manner is, save in very exceptional
circumstances, quite foreign to this court. The attitude and position
adopted by the People’s courts are fully understandable in the context of
the People’s courts, but so far as Hong Kong courts are concerned, whether
before or after the resumption of sovereignty in 1997, the Civil Code has

been applied here in appropriate circumstances with no difficulty.

22. Mr Hui argues that in fact the Defendants have, prior to the
commencement of the two actions in Hong Kong and in the Mainland by
the Plaintiff, threatened to sue the Plaintiff in the Mainland. Therefore,
counsel argues that the Defendants cannot now complain about losing a

Judicial advantage if the local action is stayed and the disputes are decided
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by the People’s court in the Mainland according to the Succession Law of

the People’s Republic.

23. But the fact remains that the Defendants never carried out what
they said they intended to do; they never sued the Plaintiff in the Mainland.
In fact, it was the Plaintiff who commenced both actions in Hong Kong and
in the Mainland. I do not think what counsel has submitted can to any
material extent affect the judicial disadvantage that the Defendants have
pointed out to this Court that they would suffer if the local action is stayed

in favour of the Mainland proceedings.

24. Another matter that I must bear in mind is the fact that the
individual Defendants in the present action arec legally aided. That is a

personal advantage that the Court should bear in mind.

25. Yet another matter that I must bear in mind is the fact that
there is no identity of parties here. As I said, the Mainland proceedings
involve a third party, Chan Hung Siu, who is not a party to the local action.
In fact, the fhird party has appealed against the first instance judgment

given in the People’s court.

26. I have borne all the above matters in mind. I wish to say that I
have also borne in mind all the arguments advanced by counsel on both
sides in their oral as well as written submissions. It is quite unnecessary for
me to repeat them here. I have also bormme in mind the material
circumstances and underlying facts; again there is no need for me to repeat

them here.
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27. Having borne all relevant matters and considerations in mind, I
have come down against the present application. In those circumstances, I

dismiss the application.

(Andrew Cheung)
Judge of the Court of First Instance
High Court

Mr David Hui Tai Wai, instructed by Messrs Chan & Tsu, for the Plaintiff
The 1°* Defendant, unrepresented, absent

Mr Nelson L Miu, instructed by Messrs Hastings & Co., assigned by the
Director of Legal Aid, for the 2" t0 6™ Defendants
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