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CAP. 132 Public Health and Mwunicipal Services

58. Power to call for information as to composition
of substances used in the preparation
of food and drugs

(1) The appropriate authority may, for the purpose of exercising the
powers conferred on that authority under sections 55 and 56, by order require
any person who at the date of the order or at any subsequent time carries on a
business which includes the production, importation, or use of substances of any
class specified in the order to furnish to such public officer as shall be specified in
the order, within such time as may be so specified, such particulars as may be so’
specified of the composition and use of any such substance sold in the course of
that business for use in the preparation of food for sale for human consumption
or drugs for sale for use by man or used for that purpose in the course of that
business. (Amended 80 of 1997 5. 3; 78 of 1998 5. 7}

(2) Without prejudice to the generality of the provisions ol subsection
(1), an order made thercunder may require the following particulars to -be
furnished in respect of any substance, that is to say-—

{(¢) particulars of the composition and the chemical nature of the:
substance;

(b) particulars ol the manner in which the substance is used or
proposed to be used in the preparation of food or drugs;

{(c) particulars of any investigalions carried out by or to the
knowledge of the person carrying on the business in question,
for the purpose of determining whether and 1o what extent the
substance, or any product formed when the substance is used as
aforesaid, is injurious to, or in any way affects, health;

(/) particulars of any investigations or inquiries carried out by or to
the knowledge of the person carrying on the business in question
for the purposc of determining the cumulative effect on the
health of a person consuming or using the substance in ordinary
quantities.
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(3) No particulars furnished in accordance with an order made under the
provisions of subsection (1), and no information relating to any individual
business obtained by meuans of such particulars, shall, without the previous
consent in writing of the person carrying on the business in question, be
disclosed except—

{a} in accordance with the directions of the appropriate authority;
and (Replaced 78 of 1999 5. 7)

(b) for the purposes of any proceedings (or an offence against the
arder, or any report of those proceedings.

(4) Any person who discloses any particulars or information in
contravention of the provisions of subsection (3) shall be guilty of an offence.

(5) Any person who faits to comply with the requirements of any order
made under the provisions of subscction (1) shall be guilty of an offence.

(6) In this scction any reference o “appropriate authority™ is to be

. construcd according to subsection (7). { Added 78 of 1999 5. 7)

(7} The appropriate authority—
(4) under subsection (1), for powers conferred by sections 55 and 56
in relation to—
(i) food, is the Director of Food and Environmental Hygiene:
and
(i) drugs, is the Director of Health: and
{b) under subsection (3), for particulars and information relating
to—
(i) food, is the Director of Food and Environmental Hygiene;
and ‘
(ii} drugs, is the Dircctor of Health. { Added 78 of 1999 5. 7)
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- Authority, shall be guilty of an offence.

CAP. 132 Public Health and Municipal Services

59. Examination and seizure and marking
or destruction of food or drugs

(1) Any public officer authorized in writing in that behalf by the
Authority may—

(¢) examinc any food which is, or which appears to him to be,
intended for human consumption, or any drug which is, or
which appears to him to be, intended for use by man; and

{b) seize and remove such food or drug or any package in which the
same was contained if it appears to him that such food or drug
is unfit for human consumption or for use by man, as the case
may be, or that any of the provisions ol any rcgulation made
under section 55 or 56 have been contravened in respect thereof:

e and

(c) where he is of the opinion that a special procedure is necessary
for the examination of any such food which has been imported,
or where at the request of the importer he has recourse to such
special procedure, direct the importer or any other person in
possession of the food to provide all such facilities as may be
required for the examination of the food. (Replaced 29 of 1976
s 3)

(1A) Any person who fails to provide facilities for the examination of
imported food in accordance with subsection (1)(¢), after having been duly
directed to do so by a public officer authorized in writing in that behalf by the
{Added 29 of 1976 5. 3)

(2) If it appears to any public officer authorized in writing in that behalf

© by the Authority that any food or drug, whether scized under the provisions of

subsection (1) or not, is unfit for human consumption or for use by man,

respectively, or that any of the provisions of any regulations made under

section 55 or 56 have been contravened in respect of any such food or drug, he

may— .

(«) affix to such food or drug a mark, seal or other designation; or

{b) destroy or otherwise dispose of such food or drug or cause the
same to be destroyed or otherwise disposed of,

(3) If any person sells, offers or exposes for sale, or deposits or consigns
Lo any person for the purpose of sale or preparation for sale, or otherwise uses,
any food or drug contrary to the purport of any mark, seal or other
designation affixed thereto under the provisions of subsection (2), or removes,
alters or obliterates any such mark, seal or designation with intent to deceive
any person, he shal! be guilty of an offence.

(4) Before any food or drug is destroyed or otherwise disposed of under
the provisions of subsection (2), there shall be recorded a description and
such other details as will suffice to identify such food or drug, and the
Authority shall keep such record in its custody for a period of not less than 12
months.
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CAP. 132 Public Health and Municipal Services

(5) Ifany person considers himself aggrieved by the seizure and removal,
or by the marking, sealing or otherwise designating, or by the destruction or
other disposal, of any food or drug under the provisions of subsection (1) or
(2} he may, within 72 hours after the doing of such act, complain to the court
and the court may confirm or disatlow the act, either wholly or in part, and
shall, in the case of any act disallowed, or disallowed in part, order the removal
of such mark, seal or other designation or the restoration of the food or drug
seized and removed, either as to the whole or as to such part in respect of
which the act was disallowed, or, if the food or drug in question, or any part
thereof, has been destroyed or otherwise disposed of, or is no longer fit for
human consumption or for use by man, as the case may be, or is depreciated
in value at the time of making such order by reason of such act, order the

Authority, 1o pay by way of compensation such sum of money, noi exceeding
the market value of such food o drug at the time of the doing of such act, as
the court may, having regard to the circumstances of the case, consider jusl.

(6) In the case of any conviction for an oltence under scclion 54(1) or (2} or
for an offence under any of the provisions ol any regulation made under section
55, the court may order that any food or drug 1o which the conviction relates and
any similar food or drug found on the defendant’s premises or in his possession
al the time of the commission of the offence or of the scizure of the food or drug
in question, shall be forfeited, together with all packages containing the same,

(7) Any food or drug, and any package containing the same, forfeited
under the provisions of subsection (6) shall be disposed of in such manner as
the Authority may direct.
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CAP. 132 Public Health and Municipal Services

62. Power to take samples

(1) Any public officer authorized in writing in that behalf by the
Authority may take samples for analysis, or for baclcnolog:ca! or othf:r
examination, of any food or drug, or of any substance capablc of b'emg used in
the preparation of any food or drug, which appears to him to be intended for
sale or to have been sold for human consumption or for use by man, as_the
case may be, or which is found by him on or in any premises, stall, vehicle,
vessel, aircraft or place which he is authorized to enter for the purposes of this

Ordinance:
Provided that— _

(«) such officer shall pay or tender payment of the market price of
any such samples, or, if the market price be unknown or not
readily ascertainable, a reasonable price, to the person appearing
to have the lawful custody of such food, drug or substance; and

{h) where any such food, drug or substance is kept for retail sale in
unopened packages, no such sample shall consist of less than the
whole of the contents of any one such package.

(2) When taking any sample under this section, such officer shall take
such steps as may be necessary to satisfy himself that the sample taken is a fair
sample of the bulk of the food, drug or other substance in question.

(3) Nothing in this section shall be construed as authorizing any
purchase or sale of drugs in contravention of the provisions of the Dangerous
Drugs Ordinance (Cap. 134).

(4) Any person who fails to comply with any demand or requisition
made under the provisions of this section shall be guilty of an offence.
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70. Contraventions due to some other person

(1) A person against whom proceedings are brought under this
Part shall, upon information duly laid by him and on giving to the prosecution
not less than 3 clear days’ notice of his intention, be entitled to have any
person to whose act or default he alleges that the contravention of the
provisions in qucstion was duc brought before the court in the proceedings,
and, if, after the contravention has been proved, the original defendant
proves that the contravention was due to the act or default of that other
person, that other person may be convicted of the offence, and, if the
original defendant further proves that he has used all due diligence to secure
that the provisions in question were complied with, he shall be acquitted of the
offence.

(2) Where the defendant seeks to avail himself of the provisions of
subsection {I)—

(a) the prosecution, as well as the person whom the defendant
charges with the offence, shall have the right to cross-examine
him, if he gives evidence, and any witness called by him in
support of his pleas, and to call rebutting evidence;

(h) the court may make such order as it thinks fit for the payment
of costs by any party to the proceedings to any other party
thercto.

(3) Where it appears to the Authority that an offence has been
committed in respect of which proceedings might be taken under this Part
against some person and the Authority is reasonably satisfied that the offence
of which complaint is made was due to an act or default of some other person
and that the first-mentioned person could establish a defence under
subsection (1), the Authority may cause proceedings to be taken against that
other person without first causing proceedings to be taken against the first-
mentioned person, and, in any such proceedings, the defendant may be
charged with, and, on proof that the contravention was due to his act or
default, be convicted of, the offence with which the first-mentioned person
might have been charged.

{(4) 1In proceedings instituted under the provisions of subsection (3), the
information or complaint shall set out the facts and state that the Authority
concerned is reasonably satisfied that the offence of which complaint is made was
due to the act or default of the person against whom the proceedings are brought.
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71. Conditions under which warranty
may be pleaded as defence

(1) Subject to the provisions of this scction, in any proceedings for an
offence under this Part, being an offence consisting of selling, or offering,
cxposing or adverlising for sale or having in possession for the purpose
of sule, any article or substance, it shall be a defence for the defendant to
prove—

(@) that he purchased it as being an article or substance which could
lawfully be sold or otherwise dealt with as aforesaid, or, as the
case may be, could lawfully be sold or decalt with under the
name or description or for the purpose under or for which he
sold or dealt with it, and with a writlen warranty to that effect;
and

(b that he had no reason 1o belicve at the time of the commission of
the alleged offence that it was otherwise; and

(¢) that it was then in the same state as when he purchased it.

(2) A warranty shall only be a defence in proceedings under this Part
ir—

(a) the delendant—

(i) has, not later than 3 clear days before the date of the hearing,
sent 1o the prosceutor a copy of the warranty with a notice
stating that he intends to rely on it and specifying the name
and address of the person from whom he received it; and

(ii) has also sent a like notice to that person; and

{(b) in the case of a warranty given by a person resident outside
Hong Kong, the defendant proves that he had taken reasonable
sleps to ascerlain, and did in fact believe in, the accuracy of the
statement contained therein.  ( Amended 10 of 1986 5. 24)

(3) Where the defendant is a scrvant or agent of the person who
purchased the article or substance under a warranty, he shall be entitled to rely
on the provisions of this scction in the saime way as his employer or principal
would have becn entitled to de if he had been the defendant.

{4) The person by whom the warranty is atleged to have been given shall
be entitled to appear at the hearing and to give evidence, and the court may, il
it thinks fit, adjourn the hearing to enable him 1o do so.

(5) For the purposes of this section and of scction 72, a name or
description entered in an invoice shall be decmed to be a written warranty that
the article or substance to which the cntry refers can be sold or otherwise dealt
with under that name or description by any person without contravening any
ol the provisions of this Part.



