
Bills Committee on Bankruptcy (Amendment) Bill 2004 
 

Follow-up Actions Arising from the Discussion  
at the Meeting on 3 November 2004 

 
 
Introduction 
 
  At the Bills Committee meeting held on 3 November 2004, Members 
requested the Administration to provide additional information on a number 
of matters relating to the Bankruptcy (Amendment) Bill 2004 (the Bill). 
 
General Comments 
 
2.  Before we proceed to respond to the specific questions raised by 
Members, it may be useful to provide some general background information 
on the Bill.  The Bill aims to facilitate the Official Receiver’s Office (ORO) 
to outsource summary (i.e. asset of bankrupt not likely to exceed $200,000) 
bankruptcy cases to private-sector insolvency practitioners (PIPs) and make 
other minor miscellaneous amendments.   
 
(a) Profile of the Bankrupts 
 
3.  Under the current proposal, outsourcing will be an option available 
to, but not mandatory on, the ORO and it will be used only in debtor-petition 
cases.  The reason is because the balance of the deposit in creditor-petition 
cases, after deduction of the OR’s fees and expenses, must be re-paid to the 
creditor petitioners out of the proceeds of the estate in accordance with the 
order of priority provided by section 37(1) of the Bankruptcy Ordinance (BO) 
and will not be available as remuneration for the PIPs.  Moreover, the 
number of creditor-petition cases is much smaller than that of debtor-petition 
cases. 
 
4.  Based on past experience, in the great majority of bankruptcy cases, 
the bankrupts have very limited assets and income, or no asset and no income 
at all.  For example, in 2003, there were 23,674 bankruptcy cases where the 
order for summary administration (i.e. assets not likely to exceed $200,000) 
was granted out of a total of 24,922 bankruptcy cases (or 94%).  It is also 
relevant to note that out of 17,390 bankruptcy cases in the period from April 
2003 to March 2004, over 80% of the bankrupts had reported a monthly 
income of not exceeding $10,000, including some 43% or 7,457 cases of 
having no income.  Given the profile of the bankrupts, experience shows 
that a number of the arrangements under the BO had not been resorted to in 
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practice for bankruptcy cases with limited or no assets.  These include 
investigation procedures that require substantial funds or the distribution of 
dividend.  The outsourcing proposal should be considered in the proper 
context.     
 
(b) Participation of PIP in Bankruptcy Cases 
 
5.  It should be pointed out that the appointment of PIPs as 
trustee-in-bankruptcy has been a common practice for over 3 years.  In such 
cases, the PIPs are appointed at the creditors’ meetings.  PIPs have rich and 
proven track record in handling bankruptcy cases.  In 2003, there were 
1,244 private sector trustees appointed after creditors’ meeting.  In 
designing the outsourcing proposal, the ORO has also taken into account the 
practices of the PIP market. 
 
6.  In addition, where appropriate, the ORO has modeled the mechanism 
of the outsourcing proposal on arrangements that are already adopted in 
company liquidation.  Such arrangements have been in operation for many 
years and are running smoothly.  
 
7.  In any case, the ORO will review the outsourcing arrangements from 
time to time after their implementation.  In this regard, the ORO Services 
Advisory Committee, which is a customer liaison group comprising 
representatives from relevant bodies such as the Consumer Council, will be 
involved as necessary.  For instance, the ORO would invite the Committee 
to provide feedback on matters such as the service standards of PIPs. 
 
Specific Comments 
 
8.  Our comments on the specific questions/requests raised by Members 
are set out in the attached note. 
 
 
 
 
Financial Services and the Treasury Bureau 
The Official Receiver’s Office 
December 2004 



 
Response to Specific Questions Raised by the Bills Committee 

 
 

A. Tendering scheme for outsourcing summary bankruptcy cases to 
private-sector insolvency practitioners (PIPs) 

 
(a) Policy, design and operation of the tendering scheme 
(b) Pre-qualification criteria for PIPs to participate in tendering  
(c) Copies of the tender document and contract used in the existing 

tendering scheme for outsourcing liquidation cases 
 
1.  The Official Receiver’s Office (ORO) intends to outsource the 

debtor(self)-petition summary bankruptcy cases to PIPs by way 
of open tender, and initially offer a one-year contract to the 
successful tenderers.   

 
2.  The cases will be allocated in batches so that PIPs can achieve 

economies of scale.  The preliminary thinking is that the size of 
a batch will be in the range of around 1,000 cases per year for 
successful tenderers.  There will be a variation clause to 
stipulate that the number of cases may be varied by the ORO by 
say up to 30%, in order to cater for any fluctuation in the number 
of bankruptcy cases.  For planning purpose, in the first 10 
months of 2004, there were 9,238 debtor-petition cases1. It is 
estimated that about 90% of them are summary cases and it may 
mean that this would result in the award of say 10 contracts.  
Either firms or individuals may submit tenders.  Hence, the 
tender arrangements would help to ensure not only sufficient 
competition in the market, but also transparency and the adoption 
of best business practices in determining who should be awarded 
the tender. 

 
3.  PIPs must meet a number of pre-qualification criteria before they are 
able to qualify as a tenderer.  The criteria will be similar to those adopted for 
the current scheme for contracting out of summary liquidation cases2.  The 
PIPs would need to be a member of the specified professional body – Hong 
                                                 
1 During the same period, there were 1,152 creditor-petition cases. 
2 For summary liquidation (of company) cases, the current minimum requirements are: (i) 3 years of 

post-qualification experience; (ii) 300 chargeable hours of relevant insolvency work over last 3 years, 
with at least 150 hours related to insolvent liquidation/receiverships, and remaining hours may be on 
solvent liquidation of which the hours would be reduced by 50%; and (iii) having performed a minimum 
of 4 winding-up cases. 
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Kong Institute of Certified Public Accountants, Law Society of Hong Kong 
or Hong Kong Institute of Company Secretaries.  They should also have a 
certain number of years of post qualification experience and a minimum 
number of professional or chargeable hours in respect of insolvency work3. 
 
4.  Having met the pre-qualification requirements, tenders would be 

assessed primarily on the basis of tender prices, subject to other 
considerations such as the track record of the tenderers in 
providing the services.   

 
5.  A copy of the Tender For Taking Up of Appointment as Provisional 
Liquidator under section 194(1A) of the Companies Ordinance for the Tender 
issued and awarded in 2004 is attached at Annex 1. 
 
 
B. The financial arrangements involved in the handling of bankruptcy 

cases by PIPs 
 
 
(a) Mechanism for the allocation of the bankruptcy petition deposit for 

different purposes (such as remuneration for PIPs) and for handling 
the balance of the deposit, if any 

 
6.  The deposit in a debtor-petition case is $8,650, as provided 

under rule 52 of the Bankruptcy Rules.  Under the same 
provision, the ORO will deduct from the deposit the fees and 
expenses to be incurred by the ORO, for example, expenses for 
the gazettal of bankruptcy order. 

 
7.  The balance of the deposit will then be used to pay for the 

remuneration, the disbursements of the trustee and other 
payments according to the order of priority in section 37(1) of the 
Bankruptcy Ordinance (BO) (which is proposed to be amended 
by Clause 11 of the Bill).  However, we would like to point out 
that some of the payments covered by section 37(1) would not or 
would rarely be applicable in summary debtor-petition 
bankruptcy cases, such as the expenses incurred by a special 
manager (as there will not be a special manager) or the taxation 
cost of the petition (as the costs of a debtor-petition is paid by the 

                                                 
3  The preliminary thinking is that the required experience must be in insolvency work (either company 

liquidation or personal bankruptcy) similar to that set out in footnote 2.     
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bankrupt himself). 
 
8.  Any balance remaining after the payments under section 37(1), 

plus any additional assets realized from the bankrupt will be 
distributed in accordance with the priorities set out under section 
38(1) of the BO.  In short, outstanding wages of the employees 
(or ex-employees) 4  or benefits such as severance payment 
payable by the bankrupt have the highest priority, followed by 
statutory debts owed by the bankrupt to the Government. 

 
 
(b) Means available for creditors to review the remuneration of PIPs 
 
9.  Provisional trustees and trustees both owe a fiduciary duty to the 

creditors.  For outsourced cases, their remuneration is fixed by 
the ORO based on an open tender process.  This, coupled with 
the point that most of the bankrupts would unlikely have much 
asset left for distribution of dividend, will make the request by 
creditors for a review of the PIPs’ remuneration a rare scenario. 

 
10.  If the creditors do see a need to review the remuneration of PIPs, 

there is an avenue for them to do so. Under the proposed section 
85A of BO (which is as proposed to be amended by Clause 27 of 
the Bill), if one-fourth in number or value of the creditors apply 
to the OR for the review of the remuneration of the PIPs (as 
provisional trustee or trustee), the OR may apply to the court and 
the court may confirm, increase or reduce such remuneration.  

 
 
(c) How PIPs could recover the investigation costs involved 
 
11.  PIPs’ duties are set out under the BO and their contract with the 

ORO.  The expenses incurred by PIPs in undertaking their 
duties such as to apply to the court for a summary procedure 
order, as well as their remuneration, would be paid out of the 
assets of the bankrupt’s estate in accordance with the order of 
priority under the proposed section 37(1) of BO (see paragraph 7 
above.)  As PIPs will be awarded summary cases in batches, 
there will be economies of scale.  Furthermore, given the profile 

                                                 
4 Or payments made by the Protection of Wages on Insolvency Fund to the relevant employees or 

ex-employees. 
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of the bankrupts, particularly in summary cases, a number of the 
arrangements under the BO had not been resorted to in practice.  
We therefore believe that there will be interest from PIPs in the 
outsourcing work under the proposed arrangements.  

 
12.  Moreover, in the unlikely event that a PIP wishes to initiate 

actions aiming to realize additional assets of the bankrupt, he can 
seek funds from creditors.   

 
 
C. Monitoring of the performance of PIPs in handling bankruptcy 

cases  
 
 
(a) Duties and obligations of PIPs in handling bankruptcy cases, and 

the performance pledge applicable to them 
 
13.  In general, the PIPs as fiduciaries and officers of the court 

should deal with all matters relating to administration of the 
estate of the bankrupt and undertake any duties and obligations in 
accordance with the provisions of the BO and the contract with 
the ORO.   

 
14.  After appointment, the PIPs should first take steps to take into 

his custody all the property of the bankrupt (sections 53 and 54 of 
the BO), interview the bankrupt and ascertain the earnings and 
property of the bankrupt.  Thereafter, he should consider the 
financial contributions, if any, to be made by the bankrupt.  He 
should also ascertain the value of the assets and, in cases where 
the assets do not exceed $200,000, apply to court for a summary 
procedure order (section 112A) and the appointment of himself 
as the trustee5.   

 
15.  In administering the bankrupt’s estate, the PIPs should realize all 

the assets of the bankrupt and review periodically the financial 
contributions to be made by the bankrupt.  The PIPs would 
receive the proof of debts in respect of the bankrupt’s estate 
(Rules 109 and 113 of the Bankruptcy Rules) and if there were 

                                                 
5  If the appointed PT comes to an opinion that the value of the assets of the bankrupt is likely to exceed 

$200,000.00, he would call a meeting of creditors for appointment of trustee under section 17(1) of 
the BO. 
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sufficient assets, the PIPs would take steps to arrange for 
distribution of dividend (section 67 of the BO).   

 
16.  At the time for consideration of discharge, the PIPs should 

review the case to determine whether there are grounds for 
objection to discharge (e.g. failure to provide an annual statement 
of earnings and acquisition) (section 30A).  It shall also be the 
duty of the PIPs to investigate the conduct of the bankrupt and to 
report to the ORO where there is reason to believe that the 
bankrupt has committed any offence under the BO (section 86A). 

 
17.  PIPs are required to comply with the relevant provisions of the 

BO inducing the time limits stipulated in the Ordinance and the 
codes of conduct of their profession in undertaking their duties.  
Furthermore, the ORO will closely monitor the performance of 
the PIPs under the terms of the tender contract. 

 
 

(b) Powers conferred upon PIPs for handling bankruptcy cases 
 
18.  The powers of the provisional trustee are provided in proposed 

section 60(2) of the BO (as proposed to be amended under 
Clause 17 of the Bill).  The provisional trustee has the power to 
take into his custody or control all the property of the bankrupt, 
sell or dispose of perishable goods and do such things as are 
necessary to protect or preserve the bankrupt’s property.   

 
19.  The powers of the trustee are provided in section 60(1) of the BO.  

The trustee has the power to sell the property of the bankrupt, 
prove, rank, claim and draw a dividend in respect of any debts 
due to the bankrupt and exercise all powers vested in the trustee 
under the BO and do all things as may be necessary for 
administering the bankrupt's estate and distributing the assets (if 
any). 

 
 
(c) Statutory and non-statutory means to ensure that PIPs would 

exercise their powers in a reasonable and consistent manner 
 
20.  There are many “checks and balances” to ensure that PIPs will 

exercise their powers in a reasonable and consistent manner.  
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They can be classified into the following categories: 
 
(i) Statutory measures 
 
21.  The PIPs will be subject to the statutory control in the BO.  

Under section 82(2) of the BO, one-fourth in value of the 
creditors may request the trustee to call a meeting of creditors.  
Section 83 provides that a bankrupt, creditor or any other 
aggrieved person may appeal to court against the act or decision 
of the trustee.  Section 84 provides for the control of the court 
over the trustee in the event of complaint made by any creditor, 
the Official Receiver (OR), the bankrupt or any other persons. 

 
22.  Under section 89 of the BO, the PIPs are required to provide 

annual statement of proceedings to the OR through which the OR 
will be able to monitor the progress of the proceedings. 

 
23.  Under the proposed section 93(1A) of the BO, the OR may at 

any time require the PIPs to provide the accounts of the 
bankrupt’s estate.  Under the existing section 93(3A), the OR 
may cause the accounts to be audited.    

 
(ii) Non-Statutory measures 
 
24.  As in the outsourcing of liquidation cases, the work 

specifications of the PIPs will be specified in the contract of 
appointment6.  The PIPs will be briefed at the time of the 
appointment as to their duties and obligations as the provisional 
trustee and trustee of the bankrupt’s estate. 

 
25.  The ORO will also monitor the performance of the PIPs through 

the terms of contract under which the ORO will have with PIPs. 
 
26.  The PIPs are professionals.  They may be subject to 

disciplinary action for breaching professional rules or codes of 
conduct of the professional bodies they are of members of, 
including the committal of  professional misconduct in the 
course of acting as trustee-in-bankruptcy. 

                                                 
6 For examples, the appointed PIPs are required to comply in all respect with the relevant professional 

standards and ethical guidelines of the relevant professions, and may be required to submit a report to the 
ORO if they do not complete certain work within the specified timeframe. 



 
 
 
 

7

 
(iii) Other Supporting Measures 
 
27.  To facilitate relevant parties to understand their rights and duties, 

the ORO has put in place a number of measures.  For example, 
the ORO has published a Guide on Bankruptcy setting out 
matters such as the rights of creditors and the duties of bankrupts.  
Moreover, enquiries or complaints (including any against the 
PIPs) can be directed to the ORO through a hot line or other 
means such as the internet. 

 
 
(d) Existing guidelines provided to PIPs for handling liquidation cases 

and future guideline(s) to be provided to PIPs for handling 
bankruptcy cases, including the guidelines on the interpretation of 
“reasonable domestic needs” of the bankrupt and his family 

 
(i) Present Arrangements 
 
28.   PIPs are professionals and are expected to have reasonable 

knowledge of the relevant duties before they are appointed as 
trustees in bankruptcy.  One of the duties is to realize the assets 
of the bankrupt, and an integral part of it is to consider the 
financial contribution to be made by the bankrupt.   

 
29.  At present, no guidelines are issued by the ORO, nor by the 

relevant professional bodies, to the PIPs who are appointed by 
the creditors, in respect of the financial contribution to be made 
by the bankrupt.  PIPs are expected to exercise their 
professional judgement in this regard, taking into account 
relevant legal principles and the circumstances of a particular 
case.  The existing arrangements are working smoothly and the 
ORO is not aware of any major difficulties encountered by the 
PIPs in discharging the duty.    

    
30.  As for bankruptcy cases currently handled by the ORO in-house, 

the ORO staff will consider the financial contribution to be made 
by the bankrupt taking into account the income and expenditures 
of the bankrupt, as well as the “reasonable domestic needs” of the 
bankrupt and his family.  Information on the former (i.e. income 
and expenditures of the bankrupt) can be obtained from sources 
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such as the Forms 1 and 2, copy at Annex 2, that a bankrupt is 
required to complete.  As for the latter (i.e. “reasonable 
domestic needs”) the ORO has internal guidelines (copy with the 
dollar figures and sensitive instructions taken out is attached at 
Annex 3).  The Guidelines are reviewed periodically.  

 
31.  While it is the duty of PIPs to consider the financial 

contributions, if any, to be made by the bankrupt, they do not 
have the power to order the bankrupts to make contributions.  
Under s.43E of the BO, only the court, at the request of the PIPs, 
may make an income payment order taking into account the 
“reasonable domestic needs” of the bankrupt and his family.  
Moreover, PIPs act in a fiduciary capacity and are subject to the 
control of the court under section 84 of the BO.  The system 
ensures that the interests of both the bankrupts and the creditors 
are protected.   

 
(ii) Future Arrangements for Cases Outsourced by ORO 
 
32.  Under the outsourcing proposal, as mentioned in paragraph 3 

above, only PIPs meeting the pre-qualification criteria will be 
accepted as qualified tenderers and be allowed to submit tenders.  
Successful tenderers will be briefed by the ORO and their duties 
and obligations will be specified in the contract of appointment. 
It is planned that the ORO would provide the appointed PIPs 
with the Forms and Guidelines to facilitate the latter’s 
consideration of the financial contribution to be made by the 
bankrupt.  However, the outsourcing will not affect the 
protection afforded to the bankrupts as set out in paragraph 31 
above, namely only the court may issue an income payment order.  
Furthermore, after the implementation of the outsourcing 
proposal, the ORO would handle any enquiries or complaints. 

 
 
(e) The interpretation of “reasonable domestic needs” by the court in 

bankruptcy cases. 
 

33.  Two more recent court cases that set out the relevant principles are 
the Re Rayatt (a bankrupt) [1998] BPIR 495 (see p.500-503) and Kilvert and 
Flackett [1998] BPIR 721 (see p.723-724).  Copies of the judgment of the 
two case are at Annex 4. 
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D. Staffing implications of the outsourcing proposal 
 
 
(a) Impact of the outsourcing proposal on the manpower requirement of 

the ORO 
 
34.  The ORO is now already stretching its staff beyond the limits to 

deal with the existing workload, which has increased 
substantially in recent years.  As an illustration, the number of 
bankruptcy orders made by the court had jumped from 3,071 in 
1999 to 24,922 in 2003, an increase of 712%.   

 
35.  After the implementation of the outsourcing proposal, the ORO 

staff will continue to deal with the on-going cases and also retain 
a number of cases, including the creditor-petition cases, for 
in-house administration.  Moreover, the ORO will further 
enhance its regulatory roles, including the investigation of 
complaints about non-compliance with the BO.   
 

 
(b) Re-deployment plans for the existing staff involved in administering 

summary bankruptcy cases after implementation of the outsourcing 
exercise 

 
36.  At present, there are some 70 posts for the administration of 

bankruptcy cases.  After the implementation of the outsourcing 
proposal, there would be up to 45 posts for possible 
re-deployment or deletion7.   

 
37.  Other than some re-deployed staff taking up the role of 

monitoring the PIPs in the outsourced cases, some staff will be 
re-deployed to deal with other duties, such as enhancing the role 
of the ORO as a regulator in the insolvency regime.  As the 
ORO will need to continue to follow up on existing bankruptcy 
cases before the discharge of the bankrupts, it is expected that the 
re-deployed staff will continue to deal with the administration of 
existing bankruptcy cases for some time.  To facilitate the 

                                                 
7  Out of the 45 posts, 17 are planned for deletion.  
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re-deployment plan, the ORO will provide necessary training, 
such as organization of seminars for the relevant staff. 

 
 
(c) Outcome of staff consultation on the outsourcing proposal. 
 
38.  Staff in ORO has been informed about the outsourcing proposal.  

The OR has met with the Association of Insolvency Officers 
(Insolvency Officers are the departmental grade of ORO) to brief 
the Association on the outsourcing proposed for bankruptcy cases.  
The Association welcomed the proposals. 

























































Annex 3

B. Set of  Criteria for “Reasonable Monthly Expenses”
   

Items Range of Expenses
(HK$)

Factors for Consideration

1. Meal allowance for the
Bankrupt: • job related requirement e.g.

• meal allowance for other family
members should be covered by family
expenses (item 4 below)

 

2. Rent :
- public housing

-     private accommodation • family size

• terms of existing tenancy i.e. is the
bankrupt bound to complete the
existing term of tenancy

• removal cost & agency fees

• distance to office, social and other
needs of the family

• family composition
 

3. Transportation fees for bankrupt : • distance to workplace

 
4. Dependent/Family Expenses :

- Spouse/Children  Generally no claim for working
spouse

5. Savings for Tax Payment • year-end double pay, bonus
• Monthly provision -pl. refer to  IRD

Form I.R.1238 (6/1999)
 

6. Utilities : • depends on past consumption (low or
high side)

 
7. Miscellaneous :

(including                                    )
• necessity
 
 



8. Special Items :
e.g.

• special needs
• the interest of third party
 

9. Others , if any:  Special needs

Notes

1. It should be emphasized again that this Set of Criteria serves as a REFERENCE only.  It is recognized
that facts or circumstances do vary from case to case and, hence, if a bankrupt’s expenses are above the
suggested range, it is his/her duty to provide justification for OR’s consideration.

2. Bankrupts should be asked to draw up their own Items of Expenses in the List G (attached) and the
amount they want to claim.

      








































