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Bills Committee on Bankruptcy (Amendment) Bill 2004

Follow-up Actions Arising from the Discussion
at the Meeting on 3 November 2004

Introduction

At the Bills Committee meeting held on 3 November 2004, Members
requested the Administration to provide additional information on a number
of matters relating to the Bankruptcy (Amendment) Bill 2004 (the Bill).

General Comments

2. Before we proceed to respond to the specific questions raised by
Members, it may be useful to provide some general background information
on the Bill. The Bill aims to facilitate the Official Receiver’s Office (ORO)
to outsource summary (i.e. asset of bankrupt not likely to exceed $200,000)
bankruptcy cases to private-sector insolvency practitioners (PIPs) and make
other minor miscellaneous amendments.

() Profile of the Bankrupts

3. Under the current proposal, outsourcing will be an option available
to, but not mandatory on, the ORO and it will be used only in debtor-petition
cases. The reason is because the balance of the deposit in creditor-petition
cases, after deduction of the OR’s fees and expenses, must be re-paid to the
creditor petitioners out of the proceeds of the estate in accordance with the
order of priority provided by section 37(1) of the Bankruptcy Ordinance (BO)
and will not be available as remuneration for the PIPs. Moreover, the
number of creditor-petition cases is much smaller than that of debtor-petition
cases.

4, Based on past experience, in the great majority of bankruptcy cases,
the bankrupts have very limited assets and income, or no asset and no income
at all. For example, in 2003, there were 23,674 bankruptcy cases where the
order for summary administration (i.e. assets not likely to exceed $200,000)
was granted out of a total of 24,922 bankruptcy cases (or 94%). It is also
relevant to note that out of 17,390 bankruptcy cases in the period from April
2003 to March 2004, over 80% of the bankrupts had reported a monthly
income of not exceeding $10,000, including some 43% or 7,457 cases of
having no income. Given the profile of the bankrupts, experience shows
that a number of the arrangements under the BO had not been resorted to in



practice for bankruptcy cases with limited or no assets. These include
investigation procedures that require substantial funds or the distribution of
dividend. The outsourcing proposal should be considered in the proper
context.

(b) Participation of PIP in Bankruptcy Cases

5. It should be pointed out that the appointment of PIPs as
trustee-in-bankruptcy has been a common practice for over 3 years. In such
cases, the PIPs are appointed at the creditors’ meetings. PIPs have rich and
proven track record in handling bankruptcy cases. In 2003, there were
1,244 private sector trustees appointed after creditors’ meeting. In
designing the outsourcing proposal, the ORO has also taken into account the
practices of the PIP market.

6. In addition, where appropriate, the ORO has modeled the mechanism
of the outsourcing proposal on arrangements that are already adopted in
company liquidation. Such arrangements have been in operation for many
years and are running smoothly.

7. In any case, the ORO will review the outsourcing arrangements from
time to time after their implementation. In this regard, the ORO Services
Advisory Committee, which is a customer liaison group comprising
representatives from relevant bodies such as the Consumer Council, will be
involved as necessary. For instance, the ORO would invite the Committee
to provide feedback on matters such as the service standards of PIPs.

Specific Comments

8. Our comments on the specific questions/requests raised by Members
are set out in the attached note.

Financial Services and the Treasury Bureau
The Official Receiver’s Office
December 2004



Response to Specific Questions Raised by the Bills Committee

A. Tendering scheme for outsourcing summary bankruptcy cases to

(a)
(b)
(©)

3.

private-sector insolvency practitioners (PIPs)

Policy, design and operation of the tendering scheme
Pre-qualification criteria for PIPs to participate in tendering

Copies of the tender document and contract used in the existing
tendering scheme for outsourcing liquidation cases

The Official Receiver’s Office (ORO) intends to outsource the
debtor(self)-petition summary bankruptcy cases to PIPs by way
of open tender, and initially offer a one-year contract to the
successful tenderers.

The cases will be allocated in batches so that PIPs can achieve
economies of scale. The preliminary thinking is that the size of
a batch will be in the range of around 1,000 cases per year for
successful tenderers. There will be a variation clause to
stipulate that the number of cases may be varied by the ORO by
say up to 30%, in order to cater for any fluctuation in the number
of bankruptcy cases. For planning purpose, in the first 10
months of 2004, there were 9,238 debtor-petition cases’. It is
estimated that about 90% of them are summary cases and it may
mean that this would result in the award of say 10 contracts.
Either firms or individuals may submit tenders. Hence, the
tender arrangements would help to ensure not only sufficient
competition in the market, but also transparency and the adoption
of best business practices in determining who should be awarded
the tender.

PIPs must meet a number of pre-qualification criteria before they are

able to qualify as a tenderer.  The criteria will be similar to those adopted for
the current scheme for contracting out of summary liquidation cases”. The
PIPs would need to be a member of the specified professional body — Hong

! During the same period, there were 1,152 creditor-petition cases.

2 For summary liquidation (of company) cases, the current minimum requirements are: (i) 3 years of
post-qualification experience; (ii) 300 chargeable hours of relevant insolvency work over last 3 years,
with at least 150 hours related to insolvent liquidation/receiverships, and remaining hours may be on
solvent liquidation of which the hours would be reduced by 50%; and (iii) having performed a minimum
of 4 winding-up cases.



Kong Institute of Certified Public Accountants, Law Society of Hong Kong
or Hong Kong Institute of Company Secretaries. They should also have a
certain number of years of post qualification experience and a minimum
number of professional or chargeable hours in respect of insolvency work®.

4, Having met the pre-qualification requirements, tenders would be
assessed primarily on the basis of tender prices, subject to other
considerations such as the track record of the tenderers in
providing the services.

5. A copy of the Tender For Taking Up of Appointment as Provisional
Liquidator under section 194(1A) of the Companies Ordinance for the Tender
issued and awarded in 2004 is attached at Annex 1.

B. The financial arrangements involved in the handling of bankruptcy
cases by PIPs

€)) Mechanism for the allocation of the bankruptcy petition deposit for
different purposes (such as remuneration for PIPs) and for handling
the balance of the deposit, if any

6. The deposit in a debtor-petition case is $8,650, as provided
under rule 52 of the Bankruptcy Rules. Under the same
provision, the ORO will deduct from the deposit the fees and
expenses to be incurred by the ORO, for example, expenses for
the gazettal of bankruptcy order.

7. The balance of the deposit will then be used to pay for the
remuneration, the disbursements of the trustee and other
payments according to the order of priority in section 37(1) of the
Bankruptcy Ordinance (BO) (which is proposed to be amended
by Clause 11 of the Bill). However, we would like to point out
that some of the payments covered by section 37(1) would not or
would rarely be applicable in summary debtor-petition
bankruptcy cases, such as the expenses incurred by a special
manager (as there will not be a special manager) or the taxation
cost of the petition (as the costs of a debtor-petition is paid by the

® The preliminary thinking is that the required experience must be in insolvency work (either company
liquidation or personal bankruptcy) similar to that set out in footnote 2.



(b)

10.

()
11.

bankrupt himself).

Any balance remaining after the payments under section 37(1),
plus any additional assets realized from the bankrupt will be
distributed in accordance with the priorities set out under section
38(1) of the BO. In short, outstanding wages of the employees
(or ex-employees)* or benefits such as severance payment
payable by the bankrupt have the highest priority, followed by
statutory debts owed by the bankrupt to the Government.

Means available for creditors to review the remuneration of PIPs

Provisional trustees and trustees both owe a fiduciary duty to the

creditors. For outsourced cases, their remuneration is fixed by
the ORO based on an open tender process. This, coupled with
the point that most of the bankrupts would unlikely have much
asset left for distribution of dividend, will make the request by
creditors for a review of the PIPS’ remuneration a rare scenario.

If the creditors do see a need to review the remuneration of PIPs,
there is an avenue for them to do so. Under the proposed section
85A of BO (which is as proposed to be amended by Clause 27 of
the Bill), if one-fourth in number or value of the creditors apply
to the OR for the review of the remuneration of the PIPs (as
provisional trustee or trustee), the OR may apply to the court and
the court may confirm, increase or reduce such remuneration.

How PIPs could recover the investigation costs involved

PIPs’ duties are set out under the BO and their contract with the
ORO. The expenses incurred by PIPs in undertaking their
duties such as to apply to the court for a summary procedure
order, as well as their remuneration, would be paid out of the
assets of the bankrupt’s estate in accordance with the order of
priority under the proposed section 37(1) of BO (see paragraph 7
above.) As PIPs will be awarded summary cases in batches,
there will be economies of scale. Furthermore, given the profile

* Or payments made by the Protection of Wages on Insolvency Fund to the relevant employees or
ex-employees.



12.

(@)

13.

14.

15.

of the bankrupts, particularly in summary cases, a number of the
arrangements under the BO had not been resorted to in practice.
We therefore believe that there will be interest from PIPs in the
outsourcing work under the proposed arrangements.

Moreover, in the unlikely event that a PIP wishes to initiate
actions aiming to realize additional assets of the bankrupt, he can
seek funds from creditors.

Monitoring of the performance of PIPs in handling bankruptcy
cases

Duties and obligations of PIPs in handling bankruptcy cases, and
the performance pledge applicable to them

In general, the PIPs as fiduciaries and officers of the court
should deal with all matters relating to administration of the
estate of the bankrupt and undertake any duties and obligations in
accordance with the provisions of the BO and the contract with
the ORO.

After appointment, the PIPs should first take steps to take into
his custody all the property of the bankrupt (sections 53 and 54 of
the BO), interview the bankrupt and ascertain the earnings and
property of the bankrupt. Thereafter, he should consider the
financial contributions, if any, to be made by the bankrupt. He
should also ascertain the value of the assets and, in cases where
the assets do not exceed $200,000, apply to court for a summary
procedure order (section 112A) and the appointment of himself
as the trustee®.

In administering the bankrupt’s estate, the PIPs should realize all
the assets of the bankrupt and review periodically the financial
contributions to be made by the bankrupt. The PIPs would
receive the proof of debts in respect of the bankrupt’s estate
(Rules 109 and 113 of the Bankruptcy Rules) and if there were

> If the appointed PT comes to an opinion that the value of the assets of the bankrupt is likely to exceed
$200,000.00, he would call a meeting of creditors for appointment of trustee under section 17(1) of

the BO.



16.

17.

(b)

18.

19.

(©)

20.

sufficient assets, the PIPs would take steps to arrange for
distribution of dividend (section 67 of the BO).

At the time for consideration of discharge, the PIPs should
review the case to determine whether there are grounds for
objection to discharge (e.g. failure to provide an annual statement
of earnings and acquisition) (section 30A). It shall also be the
duty of the PIPs to investigate the conduct of the bankrupt and to
report to the ORO where there is reason to believe that the
bankrupt has committed any offence under the BO (section 86A).

PIPs are required to comply with the relevant provisions of the
BO inducing the time limits stipulated in the Ordinance and the
codes of conduct of their profession in undertaking their duties.
Furthermore, the ORO will closely monitor the performance of
the PIPs under the terms of the tender contract.

Powers conferred upon PIPs for handling bankruptcy cases

The powers of the provisional trustee are provided in proposed
section 60(2) of the BO (as proposed to be amended under
Clause 17 of the Bill). The provisional trustee has the power to
take into his custody or control all the property of the bankrupt,
sell or dispose of perishable goods and do such things as are
necessary to protect or preserve the bankrupt’s property.

The powers of the trustee are provided in section 60(1) of the BO.
The trustee has the power to sell the property of the bankrupt,
prove, rank, claim and draw a dividend in respect of any debts
due to the bankrupt and exercise all powers vested in the trustee
under the BO and do all things as may be necessary for
administering the bankrupt's estate and distributing the assets (if

any).

Statutory and non-statutory means to ensure that PIPs would
exercise their powers in a reasonable and consistent manner

There are many “checks and balances” to ensure that PIPs will
exercise their powers in a reasonable and consistent manner.



(i)
21.

22,

23.

(i)
24,

25.

26.

They can be classified into the following categories:

Statutory measures

The PIPs will be subject to the statutory control in the BO.
Under section 82(2) of the BO, one-fourth in value of the
creditors may request the trustee to call a meeting of creditors.
Section 83 provides that a bankrupt, creditor or any other
aggrieved person may appeal to court against the act or decision
of the trustee. Section 84 provides for the control of the court
over the trustee in the event of complaint made by any creditor,
the Official Receiver (OR), the bankrupt or any other persons.

Under section 89 of the BO, the PIPs are required to provide
annual statement of proceedings to the OR through which the OR
will be able to monitor the progress of the proceedings.

Under the proposed section 93(1A) of the BO, the OR may at
any time require the PIPs to provide the accounts of the
bankrupt’s estate. Under the existing section 93(3A), the OR
may cause the accounts to be audited.

Non-Statutory measures

As in the outsourcing of liquidation cases, the work
specifications of the PIPs will be specified in the contract of
appointment®. The PIPs will be briefed at the time of the
appointment as to their duties and obligations as the provisional
trustee and trustee of the bankrupt’s estate.

The ORO will also monitor the performance of the PIPs through
the terms of contract under which the ORO will have with PIPs.

The PIPs are professionals. They may be subject to
disciplinary action for breaching professional rules or codes of
conduct of the professional bodies they are of members of,
including the committal of professional misconduct in the
course of acting as trustee-in-bankruptcy.

8 For examples, the appointed PIPs are required to comply in all respect with the relevant professional
standards and ethical guidelines of the relevant professions, and may be required to submit a report to the
ORO if they do not complete certain work within the specified timeframe.



(iii)
27.

(d)

(1)
28.

29.

30.

Other Supporting Measures

To facilitate relevant parties to understand their rights and duties,
the ORO has put in place a number of measures. For example,
the ORO has published a Guide on Bankruptcy setting out
matters such as the rights of creditors and the duties of bankrupts.
Moreover, enquiries or complaints (including any against the
PIPs) can be directed to the ORO through a hot line or other
means such as the internet.

Existing guidelines provided to PIPs for handling liquidation cases
and future guideline(s) to be provided to PIPs for handling
bankruptcy cases, including the guidelines on the interpretation of
“reasonable domestic needs” of the bankrupt and his family

Present Arrangements

PIPs are professionals and are expected to have reasonable
knowledge of the relevant duties before they are appointed as
trustees in bankruptcy. One of the duties is to realize the assets
of the bankrupt, and an integral part of it is to consider the
financial contribution to be made by the bankrupt.

At present, no guidelines are issued by the ORO, nor by the
relevant professional bodies, to the PIPs who are appointed by
the creditors, in respect of the financial contribution to be made
by the bankrupt. PIPs are expected to exercise their
professional judgement in this regard, taking into account
relevant legal principles and the circumstances of a particular
case. The existing arrangements are working smoothly and the
ORO is not aware of any major difficulties encountered by the
PIPs in discharging the duty.

As for bankruptcy cases currently handled by the ORO in-house,
the ORO staff will consider the financial contribution to be made
by the bankrupt taking into account the income and expenditures
of the bankrupt, as well as the “reasonable domestic needs” of the
bankrupt and his family. Information on the former (i.e. income
and expenditures of the bankrupt) can be obtained from sources



31.

(i)
32.

(€)

33.

such as the Forms 1 and 2, copy at Annex 2, that a bankrupt is
required to complete. As for the latter (i.e. “reasonable
domestic needs”) the ORO has internal guidelines (copy with the
dollar figures and sensitive instructions taken out is attached at
Annex 3). The Guidelines are reviewed periodically.

While it is the duty of PIPs to consider the financial
contributions, if any, to be made by the bankrupt, they do not
have the power to order the bankrupts to make contributions.
Under s.43E of the BO, only the court, at the request of the PIPs,
may make an income payment order taking into account the
“reasonable domestic needs” of the bankrupt and his family.
Moreover, PIPs act in a fiduciary capacity and are subject to the
control of the court under section 84 of the BO. The system
ensures that the interests of both the bankrupts and the creditors
are protected.

Future Arrangements for Cases Outsourced by ORO

Under the outsourcing proposal, as mentioned in paragraph 3
above, only PIPs meeting the pre-qualification criteria will be
accepted as qualified tenderers and be allowed to submit tenders.
Successful tenderers will be briefed by the ORO and their duties
and obligations will be specified in the contract of appointment.
It is planned that the ORO would provide the appointed PIPs
with the Forms and Guidelines to facilitate the latter’s
consideration of the financial contribution to be made by the
bankrupt.  However, the outsourcing will not affect the
protection afforded to the bankrupts as set out in paragraph 31
above, namely only the court may issue an income payment order.
Furthermore, after the implementation of the outsourcing
proposal, the ORO would handle any enquiries or complaints.

The interpretation of ““reasonable domestic needs’ by the court in
bankruptcy cases.

Two more recent court cases that set out the relevant principles are

the Re Rayatt (a bankrupt) [1998] BPIR 495 (see p.500-503) and Kilvert and

Flackett [1998] BPIR 721 (see p.723-724). Copies of the judgment of the
two case are at Annex 4.



D.

(@)

34.

35.

(b)

36.

37.

Staffing implications of the outsourcing proposal

Impact of the outsourcing proposal on the manpower requirement of
the ORO

The ORO is now already stretching its staff beyond the limits to

deal with the existing workload, which has increased
substantially in recent years. As an illustration, the number of
bankruptcy orders made by the court had jumped from 3,071 in
1999 to 24,922 in 2003, an increase of 712%.

After the implementation of the outsourcing proposal, the ORO
staff will continue to deal with the on-going cases and also retain
a number of cases, including the creditor-petition cases, for
in-house administration.  Moreover, the ORO will further
enhance its regulatory roles, including the investigation of
complaints about non-compliance with the BO.

Re-deployment plans for the existing staff involved in administering
summary bankruptcy cases after implementation of the outsourcing
exercise

At present, there are some 70 posts for the administration of
bankruptcy cases. After the implementation of the outsourcing
proposal, there would be up to 45 posts for possible
re-deployment or deletion’.

Other than some re-deployed staff taking up the role of
monitoring the PIPs in the outsourced cases, some staff will be
re-deployed to deal with other duties, such as enhancing the role
of the ORO as a regulator in the insolvency regime. As the
ORO will need to continue to follow up on existing bankruptcy
cases before the discharge of the bankrupts, it is expected that the
re-deployed staff will continue to deal with the administration of
existing bankruptcy cases for some time. To facilitate the

" Out of the 45 posts, 17 are planned for deletion.
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re-deployment plan, the ORO will provide necessary training,
such as organization of seminars for the relevant staff.

(c) Outcome of staff consultation on the outsourcing proposal.

38. Staff in ORO has been informed about the outsourcing proposal.
The OR has met with the Association of Insolvency Officers
(Insolvency Officers are the departmental grade of ORO) to brief
the Association on the outsourcing proposed for bankruptcy cases.
The Association welcomed the proposals.



Annex 1 o
THE GOVERNMENT OF
THE HONG KONG SPECIAL ADMINISTRATIVE REGION
"....QFEICIAL RECEIVER'S OFFICE

TENDER FOR SERVICES

vader Ref : ...CJ.R/T/Z004 atract No - .
;' . ;f ‘‘‘‘‘‘‘ Fscaess TENDER FORM Contracs No :.. .o

LODGING OF TENDER

. licate
Ta be acceztable a3 2 tender, this form, propesty :nm;!mcdt?l?gm: ard enclosed in 3 sesled plain eavelope marked Taade %o
':akmgupcfappo.nt;r-ertasp:;J.s&"all‘quiéatcrs*m.ders194(1A1=f

.the_Comoanies Ordinance - i
and addressed to the Chairman, GOVeImment Logistics Department Tender Opening Committee, in cuplicati
must be deposited i the ... _ e yﬁmmnt«Lleitl-.cs._D?paxtment

Tender Box sinated 2t _.GEOUNG Floor, North Point Government
Offices, 333 Java Road, North Point, Hong Kong

before ..22:00 noon (sime) oo 28 _Janua

.-_.....E.Y.....Z?Qﬁ } Late tenders will pot be xrepted,

’ Tt

INTERPRETATION
PART! — TERMS OF TENDER
PART2 — GENERAL CONDITIONS OF CONTRACT

Details on Interpretation, Terms of Tender and General Condiriens of Contract used for teadering for provision of services 1o the Government of
the Hong Kong Special Adminisrative Region are contained im the Standard Tender Tams and General Ceaditions of Comrxct Ssued by the
tender issuing department and any subsequent addeodum xs:u:d

The above documenta are deposited with tenderers upon successful registration with the iender issuing departments for recriving teader
invitatoas. Copies can also be oblained Fom the following ;

L L
forf—The-Procurs Divisien: Logistics

North Paint Goverament Offices, 9F
333 Java Road, North Poine, Hong Kong

L d

Official Receiver's Office

(ntemet Homepage-htp/fwww.gid.guv. 10th Fleor .
() The wender issui Queensway Government Offices
) € lendey 1xsutng government ents
{name of depanment and, £33 22 showa in tender documents) g: QJ:::::U&Y
fc) The Central & WeSiem District Offics Public Enquiry Service Centre "3
Mazhour ing. G/F, 38 Prer Road, Cenmal, Hong Kong
€ Yau Tsim Mong District Office Public Enquiry Service Centre
MonzKok-Go Oficcs-GF = h-Luen-Wan StreetKawioon-

PART3 — SPECIAL CONDITIONS OF CONTRACT

Anached to this tender (if any). -

Daied this . d9EN 4y or December wx 2003 7{’—7

*lnsert appropriale department.

{Steve TSOI)

Covernment Representative

PART 4 — OFFER TO BE BOUND

. Having read the Terms of Tender, the General Conditions of Contract and (if anx) the Special Conditions of Conract se1 out in Pang 1.3
hereof, liwe 23ree ta be bound by the teoms and conditinns a5 stipulaied therein.

2. [/We do hereby agrer 1o €arTy oul the whale (or any pan) of ibe Services mentoned in the atached Schedule which may, during the
Conitact period or any exiension thereio be required. by or an behalfl of the Govemnment Represeniative (o be carmed oul, 3 the charg=s quoied

by me-us in the said Schedule free of ail other charges. subject o and 1n aczardancs with the Terms of Tender, the General Conditicns of
Contract and {if any) the Special Conditions of Contracs.

3 [ e+ 32 vy 1 d ' IS " . b X3 bod 1 3. L > - 4 o I, 2
t—tundersiand- C3TTT T AT AT e et T wathdrew—orrechethesmadies EPTEaeg SR thererod. R et
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ST e e nder e tar s ur-Sie-tarmegot-giie ATt prowded-formthe—Tontrect—sp v Fhe—iender
hasehu submiriod - hacime 1 L R | 5 S DI L Y- T - : ey, - ] .
_ o L e ey TR T e e T e T e cancT T I T T T T TG —pree ey
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G.F 23} (Rev T 0O2)



3. UWealso cenify that the paniculars given by me:us below, are correct :

fa} The number of my/aur/the Company's Business Regismation Cenificate

8} The date ol expiry of my‘our/the Company's Business Rzgismlien Certificate
i ..

fc) 1am/We are/The Company is covered by an Emplayezs’ Compensation Insurance Policy,
Palicy Nao.

the pamuiculars of which are as follows -

Name of Insurance Company
Period covered by the Policy is from
o

Brief particulars of the caver provided and any special conditions are as follows :

5. Tam/Weare duly authorized to bind the said Company hereallet mentioned by my/our signanare(s).
— o ——

1 am 1 parner/We e parters in the firm hereina fier mentioaed and duly authorized 1o bind the 1aid Rrm and the parmens therein for the
rme being. ’

$.  The name of the Company/Firm is

{Engiish and Chinese addrsss)

7. The xgistered office of the Company is situated at

Hang Kong.

The-samesand sesidential add aliha Fihe-f. Lo l),
r

Telephone Number :
Fax. Nunber. :

soena

3. Name(s) and address{es) of person(s) signing :

Signature(s) :

Dated this day of 0

Note (i) Al the particulars required above must be provided.
(i) Strike owt clearly altematives whick are not applicable,

PART 5
MEMORANDUM OF ACCEPTANCE

On behalf of the Governmeni of the Hong Kong Special Administragive Region,

{iVame and porition of officer)
accEpl your offer upon the terms of this Contract so far as such afTer relates 10 the following item(s) in the Schedule :

Dated thx day of 20

Signed by the said .

....... w the presencs of ; veememaareann

GF 31 Rev 703)



Official Receiver’s Office ‘
The Government of the Hong Kong Special Administrative Region

Tender for Taking up of Appointment as Provisional Liquidators under
Section 194(1A) of the Companies Ordinance

Terms of Tender (suppiement)

(1) Tender Documents

These Tender documents identified as OR/T/2004 consist of TWO (2)
complete sets of documents, comprising:

Tender Form (GF. 231 with Part 4 completed)
b.  Interpretation (page 1-3 Annex 1)
¢.  Termsof Tender (page 4-6 Aonex 1) .
d.  Schedule [Part - Work Specification] (page 7-8Annex 1)

e.  Schedule [Part II- Qualification Criteria] (page 9 Annex 1)

f. Schedule [Part II- Special Conditions] (page 10-15 Annex 1)
g Schedule [Part IV- General Conditions] (page 16-17 Annex 1) -
bh.  Quotation Sheet (page 18 Ammex 1) '

i

Declaration on Details of the Tenderer (Forms A & B)

(2) The tender and all accompanying documents must be submitted in the
manner stipulated under ‘ Lodging of Tender’ on the front page of the
Tender Form GF.231.



Annex -1

Official Receiver’ s Office

The Government of the Hong Kong Special Administrative Region

TENDER FOR TAKING UP OF APPOINTMENT
AS PROVISIONAL LIQUIDATOR UNDER
SECTION 194(1A) OF THE COMPANIES CRDINANCE

In these Tender documents,

*Allocation Period”

“ Appointment Taker”

“Contract”

“Govemment”

“Official Receiver”

INTERPRETATION

means the period commencing from the date of acceptance of
the offer referred to in Clause 5(a) of this Tender and ending on
31 March 2006.

means the person, who may be a partner, director or employes
of the Tenderer, who will take up the appointment as joint and
several provisional liquidators and/or liquidators in a Qualified
Case, in accordance with Part I of the Schedule.

means the contract referred to in Clause 5(a) of the Terms of
Tender ad includes the Terms of Tender, the Schedule, the
Quotation Sheet and the Declaration on Details of the Tenderer.

means the Tenderer whose Tender is accepted.

means the Government of the Hong Kong SAR.

- means the Official Receiver appointed under the Bankruptcy

Ordinance (Cap. 6).



“Panel A Scheme”

“Professional Person™

“Qualified Case”

*Recognised Professional”

“Recognised Professions”

“Required Subsidy”

“Schedule”

means the administrative panel of insolvency practitioners
operated by the Official Receiver for the appointment of firms of
accountants as liguidators and special managers in compulsory
winding-up cases estimated to have assets exceeding $200,000
in vahie.

means a person who meets the requirerents under Clause 1(ii)
of Part II of the Schedule,

means the liquidation case of a company compulsorily winding
up by the court and where Section 194(1A) of the Companies

Ordinance (Cap. 32) applies.

means a person Who 1s a registered member of one or more of

the Recognised Professions.

mean the accounting profession, the legal profession, the
company secretarial profession and any other profession which
the Official Receiver may recognise in writing as Recognised
Profession for the purpose of this Tender.

means the arpount of Subsidy stated by a Tenderer in its Tender
as the maximmun amount of Subsidy it will demand from the
Government for the performance and discharge of the Services
when Appointment Takers of the Tenderer are appointed as
joint and several provisional liquidators in a Qualified Case by
the Official Receiver, and as Liquidators thereafter under Section
227F of the Companies Ordinance.

means the schedule attached to this Tender and includes the



Quotation Sheet.
“Services” means the work referred to in Part I of the Schedule.

“Subgidy” means the subsidy payable by the Government in respect a
Qualified Case to meet the Appointment Takers® remumeration
and fees for the performance and discharge by them of the

Services when the net realised assets of the wound up company

is insufficient for that purpose.
“Tender” means the tender hereunder.
“Tenderer” means the fixm or the company who meets the criteria referred to

in Part Il of the Schedule, and who submits a tender in
accordance with the terms and conditions of this Tender.

If the context permits ar requests, the singular mumber shall include the phural, the masculine and
neuter gender shall include the others of them.



TERMS OF TENDER

Invitation to tender

Tenders are invited for the taking up of appointments as joint and several provisional
hiquidators in Qualified Cases in two separate groups, namely, “Group A™ and “Group
B, subject to and in accordance with the terms and conditions in these Temos of Tender,
the Schedule and Quotation Sheet attached to this Tender.

Tender

(@  This Tenderrelates to the appointment of the Fimm’ s Appointment Takers as the
joint and several provisional liquidators in place of the Official Receiver in
accordance with Section 194(1A) of the Compamies Ordinance in Qualified
Cases allocated to the Finn b).z the Official Receiver during the Allocation
Period.

(b)  The maximum number of Qualified Cases allocated to the Firm by the Official
Receiver during the Allocation Period under Group A and Group B will be as
stated in Special Condition 3 in Part III of the Schedule,

(©) A Tenderer may only tender for Qualified Cases either under Group A or Group
B. A tenderer who is not a registered member of the “Pane! A Scheme” orwho
has not, prior to this Tender, undertaken any insolvency cases contracted out by
the Official Receiver’ s Office under any tender, may only bid under Group B.
Each Tenderer must state in the. Quotation Sheet under which‘gmup his Tendex

was submitted.
(d  The Tenders will be considered for acceptance on a group- by-group basis.

{® The Schedule issued with the Tender must not be altered by the Tenderer, and
the Tenderer must not put in additional terms and conditions of his own or make
his tender subject to any termn or condition not being a term or condition in these
Terms of T;nder and the Schedule attached to this Tender. Figures should not
be altered or erased; any alternation should be effected by striking through the



incorrect figures and mserting the éonactﬁgum in ink above the original figures.
All such amendments should be mitialled by the Tenderer in ink.

® Tenders are to be submitted in duplicate and are to be completed in ink or
typescript; tenders not so completed may not be considered.

® Every Tenderer must complete and submit with his Tender the Declaration on
Details of the Tenderer.

()  Tenders may not be considered if complete information is not given with the
Tender or if any particulars and data asked for in the Schedule are not furnished
in fall

® Each Tenderer shall ot submit more than one tender in this Tender.

Tenders to Remain Open

(a)  Tenders shall remain open for 60 days afier the closing date of the Tender.

(®)  Tender closing time in case of Typhoot/Rainstorm:

In case 2 rinstorm black warning or typhoon signal No. 8 or above is hoisted
between 7:00 a.m. and 9:00 am., the tender closing time will be extended to
9:00 a.m. on the next weekday (i.e. except Saturday and Sunday) other than
public holiday.

Required Subsidy

The Required Subsidy should be shown in Hong Kong Dollars.

Tenderers should make certain that the Required Subsidy is correct and final before
submxttmg their tenders. Under no circumstances will the Government accept any
request for subsidy adjustment on grounds that a mistake has been made in assessing the
Required Subsidy.

Acceptance



(a) The Tender, if accepted, will be concluded as a contract with the Official
Receiver. The Firm will receive a letter from the Official Receiver for
acceptance of the offer. Tenderers who do not receive any notification within
the validity period of their offer shall assumme that their offers have not been
accepted.

()  The Official Receiver is not bound to accept the lowest or any tender. The
Official Receiver. expressly reserves the right to accept more than one offer in
this Tender.
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SCHEDULE

Part I - Work Specifications

The Fam’ s Appointment Takers shall take up the appointment as joint and several
provisional liquidators in place of the Official Receiverin Qualified Cases allocated to the
Firm by the Official Receiver during the Allocation Period.  The Firm shall have no right
to rgject or to refuse to accept any such allocation. At least one of the Appointment
Takers must be a partuer or director of the Firm, or a person who is acceptable to the
Official Receiver as a partner or director equivalent of the Firm. .

The Firm shall kecp under its direct full time employment sufficient staff resources o
ensure that all Qualified Cases allocated to the Firm are handled in a professional and
expeditious manner. In this regard, the Firm shall not utilize staff from other firms or
companies, or to delegate the performance of any part of the Services to any person not
being a person under its employment.

The Firm’ s Appointment Takers shall in respect of a Qualified Case allocated 1o the
Fimm by the Official Receiver, perform with professionally acceptable standards, all such
tasks and duties as are necessary or may be required of a provisional liquidator under
Section 194(1A) of the Companies Ordinance; and all such tasks and duties as are
mecessary or may be required under the Companies Ordinances of a liquidator
appointed under Section 227F thereof (when the Appointment Takers are so
appointed) and such other tasks or duties as may be imposed on them by the Official
Receiver pursuant to this Contract, including but not limited to the duty to convene the
mestings of creditors and contributories under Section 194(1)(b) of the Companies
Ordinance if the assets of the company turn out to be more than $200,000 in value.

The Fim’s Appointment Takers when appointed as joint and several provisional
liquidators in a Qualified Case, shall apply to the court within 3 months of the date of the
winding-up order of that company for a summary procedure order pursuant to Section



227F of the Companies Ordinance unless there is evidence that the value of the asset of
the company will exceed $200,000, in which case, they shall forthwith but in any event
not later than 8 weeks after the date of the winding-up order notify the Official Receiver
of the same, and shall ammange to convene the meetings of creditors and contributories

under Section 194(1)(b) of the Companies Ordinance.

The Firm” s Appointment Takers appointed as joint and several provisional liquidators in
2 Qualified Case shall (uﬁl&ss the Court orders otherwise) continue to act as the

company’ s liquidators when the summary procedure order is granted by the court under
Section 227F of the Companies Ordinance, ad shall perforn with professionally

acceptable standards, all such tasks and duties as are necessary or may be required of a
liquidator under and pursuant fo the ptovisions of the Companies Ordinance, unti the
completion of the case and his obtaining a release order from the court under Section

205 of the Companies Ordinance and an order for the dissolution of the cornpany under
Section 227 of the Companies Ordinance. The Fixm’ s Appointment Takers shall still be
required to deal with and complete all outstanding matters and issues arising in the

Qualified Case for whatever reasons after their obtaining the release order under Section
205 of the Companies Ordinance and the order for the dissolution of the company under
Section 227 of the Companies Ordinance.

The Recognized Professionals of the Firm shall ensure that the performance of the Firm
complies in all respect with the accepted professional standards and ethical guidelines of
the relevant Recognized Profession.



Part J1 - Qualification Criteria

A firm or a company must meet the following criteria in order 1o qualify as a Tenderer:

. @ 'Ihm:mustbemﬂleﬁrmorﬂnccornpanyatleasttwopexsonswhoamRecognizzd
Professionals, |
@ At least one of the Recognized Professionals must be a Professional Person who
must
(@) have atleast 3 years of post-qualification €xperience;
(b) bave a minimum of 300 chargeable hours (“‘the Qualifying Chargeable

Hours™) ﬁver the last 3 years: |

D  of which, at least 150 hours must be related to insolvency wotk
(creditors or compulsory quuidaﬁons) or receiverships [Note: a pass in
the HKSA Diploma in Insolvency Programme is equivaient to 50 hours
of insolvency work];

i)  the remaining hours may be on solvent liquidations [in which case, the
chargeable hours counting towards the Qualifying Chargeable Hours
would be reduced by 50%, so that two chargeable hours on solvent
liquidation will be connted as one Qualifying Chargeable Hour]; and

i) which must have been performed on a minimum of 4 separate
winding-up cases of unconnected companies, ‘

() be a cumrent member of either one or more of the following professional
bodies:

)  Hong Kong Society of Accountants,

i) Law Society of Hong Kong,

m) Hong Kong Institute of Company Secretaries.

2. The firm or the company must have a minimum of two Appomtment Takers. At least one
of the Appointment Takers must be a Professional Person.
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Part [ii - Special Conditions

Total Services

" The services to be performed by the Firm under this Contract shall be as specified in the

Work Specification in Part I of the Schedule and shall be carried out in respect of all

Qualified Cases allocated to the Firm during the Allocation Period by the Official
Receiver.

Assignment

The Firm is strictly prohibited from assigning or otherwise transferring this Contract or

any part, share or interest therein and the performance of this Contract by the Firm shall

be deemed to be personal to the Firm.

Estimate of number of Qualified Cases to be allocated to the Fimn

@

®)

GV

Group A

Up to 300 in number of Qualified Cases (which may be varied by the Official
Receiver solely at his discretion up by 30 percent) may be allocated to the Firm
during the Allocation Period but the number of Qualified Cases allocated to the
Firm per month will not be mare than 25.

Group B

Up to 60 in number of Qualified Cases (which may be vaied by the Official
Receiver solely at his discretion up by 30 percent) may be allocated to the Firm
during the Allocation Period but the rumber of Qualified Cases allocated to the
Firm per month will not be more than 4.

The pumbers referred to in this Special Condition are just estimates and must be
regarded as being given for the Firm’ s information only and not as figures which
the Official Recetver binds himself to adhere.

If the Official Receiver accepts more than one offer in Group A and/or Group B
in this Tender, he is not bound to allocate an equal number of Qualified Cases to

190



each Fim. A larger number of Qualified Cases may be allecated to the Firm
who has tendered the lower Required Subsidy per case.

ty

The Firm must be coversd by professional indemmity insurance to the
satisfaction of the Official Receiver.

The Firm may, in respect of the Qualified Cases allocated to it, be required to
give separate security to the satisfaction of the Official Receiver.

Quotation Sheet

Tenderers are required to complete the Quotation Sheet. Failure to do so will render
their tenders invalid and disqualified.

Fees and Remuneration

@

(b)

©

Subject to the Official Receiver” s right to scrutinize the bill (and if necessary,
taxation by the Court), the Firm” s Appointment Takers when acting as joint and
several provisional liquidators in a Qualified Case, shall be entitled to charge
their fees and remuneration for the work they performed when acting as such
provisional lquidators on a time-cost basis. The actual charge out rate per
grade of staff shall in no circumstances be in excess of the rates set out by the
Firm in the Quotation Sheet,

The Firm’ s Appointment Takers when acting as liquidators under Section 227F
of the Companies Ordinance following from their appointment as joint and
sevezal provisional liquidators in a Qualified Case shall be entitled to charge such
fees and remuneration as may be approved by the Court, out of the assets of the
winding-up company.

If the assets of the winding-up company are msufficient to meet the Finm’ s
Appointment Takers' fees and remuneration as provided in Special Condition
6(a) and (b) above, the shortfall will be met from the Subsidy but only to the

B!
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®

extent of the Required Subsidy set out by the Firm in the Quotation Sheet and
only at or below the charge out rates set out by the Firm in the Quotation Sheet.

The Subsidy and the Required Subsidy shall be calculated and payable strictly
on a case by case basis. Under no circumstances will such Subsidy or Required

Subsidy or any balance thereof be transferred between cases.

No Subsidy will be payable in respect of any Qualified Case allocated to the
Firm undess a summary procedure order under Section 227F of the Companies
Ondinance is made in respect of the Qualified Case. The Firm's Appointment
Takers’ fees and remuneration as joint and several provisional liquidators or
liquidators in a case where no summary procedure order is made wader Section
227¥ shall be paid out of the assets of the company in accordance with th

provisions of the Companies Ordinance.

Subsequent rescission of the summary procedure order made under Section
227F of the Companies Ordinance in respect of a Qualified case shall not affect
any payment of Subsidy already effected unless the summary procedure order
was obtained by material non-disclosure or misrepresentation to the Cout,

Performance of the Firm

@

®)

The performance of the Firm will be closely monitored by the Official Receiver
in terms of the time taken to completc the case, the quality of work, and also in
accordance with Sections 203 and 204 of the Companies Ordinance and other

relevant provisions therein.

The Firm® s Appointment Takers, in respect of a Qualified Case allocated to the
Firm by the Ofﬁcial Receiver, are expected to complete the case by obtaining 2
release order from the Court under Section 205 of the Companies Ordinance in
an expeditious and professional manner. If a case cannot be completed within
one year of the appointment, a report is required to be submitted by them to the
Official Recef'ver before the expiration of the first year of their appointiert

giving explamtions 2s to why the case cannot be so complete

12
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(d)

As jomt and several provisional liquidaters or as liquidators in a Qualified Case,
the Firm’ s Appointment Takers are required to submit accounts to the Official
Receiver pursuant to Section 203 of the Companies Ordinance and to subrmit
together with the first accounts under Section 203, a progress report giving
details on what has been done; what needs to be done and also an indication
with reasons on whether or not the case can be completed within one year of the
appointment.

If the Fim or its Appointment Takers when acting as joint and several
provisional liquidators in a Qualified Case or as liquidators following from its
appointment as joint and several provisional iquidators in a Qualified Case:

() shall fail to carry out all or any of the Services; or

@) ifthe quality of the service provided in respect of the Services is considered
by the Official Receiver as upsatisfactory; or

(@) if there is any breach of any terms or conditions of the Contract by the Firm
ot its Appointment Takers, (which shall be detenmined solely by the
Official Receiver and whose decision shall be final),

the Official Receiver may:

(1) terminate the Contract at any time by giving 7 days notice in writing; and if
the Official Receiver so texminates the Contract, he may:

@ assign to another firm or firms {“the new firm™) the balance of any
uncompleted service in respect of any Qualified Cases allomtedv to
the Firm of which the Firm’ s Appointrment Takers were still the joint
and several provisional liquidators at the time of the texmination of the
Contract, (in which case, the outgoing Firm’ s Appointment Takers
shall forthwith at their own costs and expenses put the new firm into

possession of all property of those uncompleted Qualified Cases)
and/or;

(i) arrange for anofher fin or fizms to take up the appointment as
provisional liquidators in Qualified Cases which, if not because of the

13
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termination of the Contract, would be allocated to the Firm during the
Allocation Period; and/or

(2)- disallow any payment from the Required Subsidy in respect of any
Qualified Cases allocated to the Firm prior to the termination of the
Contract,

Any deficiency in fees and remuneration and/or in the Required Subsidy and all
costs and expenses arising from the termination of the Contract and/or the
assignment of the balance of any uncompleted service in Tespect of any Qualified
Cases to the new firm under this special condition shall be bome by the original
Firm and its Appointment Takers and recoverable by the Official Receiver as
liquidated damages.

Without prejudice to the provisions in Special Condition No. 7(d) hereof, the
Official Receiver may, in those circumstances mentioned in Special Condition
Hd)(®), (ii) and (i),

(1) suspend the Firm’s or its Appointment Takers’ right to participate in the
Panel A Scheme if the Fimm is a registered member of the Panel A
Scheme; and/or

(2) disgualify the Firm or its Appointment Takers from participating mn aty
future tender exémises called by the Official Receiver’ s Office for such
period of time as may be determined by the Official Receiver.

8. Payment of Services

@

®)

Payment of fees and remtmeration shail be in accordance with Special Condition
6 and shall be paid out in the first instance from the net realised assets of the
wound up company after all priority disbursements and charges have been paid
as stipulated in Rule 179 of the Companies (Winding-up) Rules.

Subject to Specxa] Condition 6, the Appointment Takers of the Firm shall as
soon as possible and in any event mot later than 12 weeks after their

14



appointment, advise the Oﬁicie_xl Receiver whether the npet realised assets
available are uniikely to be sufficient to fully pay his fees and remumeration. In
which case, an interitn payment of the Firm’ s time-cost charges may be paid out
of the Required Subsidy to the Appointrent Takers of the Firm up to a ceiling of
60 percent thereof, The application for the interim payment out of the Required
Subsidy must be supported,by 2 narrative history bf the work undertaken so far
together with details of the billable hours and the names and grade of staff
employed on the Hquidation. The balance of the Required Subsidy, if any, will
be paid upon the completion of the case and the Appointment Takers obtaining
a release order from the court under Section 205 of the Companies Ordinance.
All claims for payment under this Special Condition shall be made in such form
as the Official Receiver may prescribe.  Any overpayment of the Required
Subsidy shal] be retmbursed to the Official Receiver.

Change in Qualification Status

The Fixm shall inform the Official Receiver in writing imrnediately of any change in or any
factor which may affect its qualification status. The Official Receiver reserves the right to
review the Firm' s qualification status in the light of any new information relevant fo its
qualification.

15
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Part1V - Generai Conditions

Additional Information

(2) At any time after receiving the tender and before acceptance, the Official Receiver

may require the Tenderer to fumish additional information.

(b) Requirements imposed under (a) above may differ as between different Tenderers.

Personal and other Data Provided

@

(®)

(©)

@

Tenderer's personal data provided in the Tender will be used for tender
evaluation and contract award purposes. If insufficient and accurate

information is provided, the Tender may not be considered.

Tenderer’ s personal data provided in the Tender may be disclosed to the parties
responsible for tender evaluation in other govemment departments and

non-govemment organisations.

Tenderers have the right of access and correction with respect to persanal data
as provided for in Sections 18 and 22 and Principle 6 of Schedule 1 of the
Personal Data (Privacy) Ordinance. The tight of access includes the right to
obtain a copy of the Tenderer” s personal data provided in the Tender.

Enquiries concerming the personal data collected by means of the Tender,
including the making of access arﬂ corrections, should be addressed to Personal
Data Privacy Officer of the Official Receiver’ s Office.

Consent to Disclosure

The Govemnment shall have the right to disclose whenever it considers appropriate or

upon request by any third party (written or otherwise), without any further reference to

the Tenderer, the name and address of the Tenderer and the Required Subsidy per case
it stated in its Tender.

Completion of Tender

16



All Tender documents must be completed in English, signed and lodged to the
Government Logistics Department Tender Box situated at G/F, North Point
Government Offices, 333 Java Road, North Point, Hong Kong, no later that the closing
date of the Tender. Every Tender is a formal offer by the Tenderer for the appointment
of the Tenderer’ s Appointrent Taker as provisicnal liquidator by the Official Receiver in
Qualified cases on the terms and conditions set out in the Terms of Tender and the
Schedule.

Notices

Any notice given under the Contract shall be in written English and deemed to be

received as follows:-
@ Fax, on the date when sent.

(ir) Letter, 7 days after being sent in the post postage prepaid.

Law and Jurisdiction

The Tender and the Contract shall be govemed by and construed m accordance with the
Laws of the Hong Kong SAR and the parties thereto shall submit to the jurisdiction of
the courts of the Hong Kong SAR.

17



QUOTATION SHEET

Name of firn/company

Tender under Group 4 or

Group B

Reguired Subsidy per case HKD

Hourly Charge out rate
Pper grade of staff

Number and grade of staff
available to perform

insolvency work

Signature of partner/director
authotrised to sign the offer

Date

18



Declaration on Details of the Tenderer

Form A
To: Official Receiver
Part 1

L Full Name of Tenderer firm/company

I Address

M.  Sharcholding details in the case of a limited company:

Number of issued shares;

Shareholders’ information:

Name Position in the Company =~ Number of shares held

—

IV.  Details of Partners/Directors in the case of a partnership/sole proprietor

Name Position in the Company

—

Ll

V. Number of Recognised Professional

VI. Number of support staff




VIL Details of Appointment Takers (“AT”) and Recognised Professional (“RP”) [nr least two} of the
firm/corapany who perform insolvency work.

Recognised Length of
professional - Position service with  Year of post- As AT
bodies & in firm/ the firm/  qualification and/or
Name membership No.  company company experience RP
L '
2
3.
4.
S.
6.
7.
8.

VIIL. Each of the persons named wnder VII above has also completed an “Individual Experience
Return” (i.e. Form B). These returns are returned together with this Form.

1 declare and confirm that the information provided above is true and comect.

Signed By:

Partners/Director authorized to sign
on behalf of the Tenderer firm/company

Full Natne of Tenderer firm/company in
Block Letters :

Date:




Declaration on Details of the Tenderer

Form B

Individual Experience Return

for Avpointment Takers (AT) and Recognized Professionals (RP)

Name of AT/RP:

Recognised Professional Bodies:

Membership Number:

Position in the Firm:

L Details of work and hours involved

(Period to 31 December)

Members’ Voluntary Liquidations
Creditors Voluntary Liquidations
Compulsory Liquidations
Appointment of Special Managers
Court Appointed Receivers

Section 228(A) Provisional Liquidators

Receivers and Managers under Debentures
Trustees in Bankruptcy

Voluntary Arrangements under the
Supervision of the Court

Others (please specify)

2001

Bours mvolved

2002



II. (a) Number and names of winding up
cases of unconnected Companies
conducted over the last 3 years

(b) Details of the nature of the work
performed on the above cases

I declare and confirm that the above information provided is true and correct.

Signed By:

Name of AT/RP

Name in Block Letters

Date:




- Annex 2

Whether emplayed or unemployed, you must complete the following Forms 1 and 2
completed forms and relevant certification documents to
Office on the day of interview.

and bring along with you the
the Official Receiver’s Office or its Appointed Firm’s

To : The Official Receiver

Bankruptcy Ref. No. of the BIO/ /
bankrupt :
Bankruptcy Ref. No. of your spouse, if  B10/ /

also a bankrupt :

Form1 Monthly Income and Expenditure of me and my family are as follows:

Monthly Income (8) Monthly Expenditure (3)
~ Items of Income " |Income of the Bankrupt Items of Expenditure Expenditure of the
Bankrupt
Basic Salary and Wages - Rent
Rates
Commission Management fee
‘Water charges
Allowances Electricity charges
Town Gas/ LPG charges
Income for self-employtent : ___|Domestic telephone charges
: Mobile phone charges
Pension / Payment from Retirement | Family meals
Scheme
Traveling expenses
Comprehensive Social Security Family miscellaneous expenditure
Assistance
School fee
Maintenance for Separation / Divorce School miscellaneous items (text books,
school uniforms, etc.)
Mandatory Provident Fund / Provident
YFund
Amount of family expenditure borne . {Reserved sum for tax payment
by Spouse [Spouse’s income ($ :
monthly)]
. Other expenses, please specify :
Other income / Amounts paid by
other parties, please specify :
Total " Total
Starting from , my monthly contribution shall be $
Signature of the Bankrupt :
Name : Date :
Notes
1. The actual amounts of income and expenditure converted into average monthly figures shall be reported.
5

Expenditure is limited to only the bankrupt and his/her family’s basic needs. If the bankrupt’s spouse has any
income, he/she shall share the family’s expenditure.
3. If the bankrupt fails to produce the above information, or conceals information, or provides false information,

or transfers his/her assets fraudulently, his/her discharge from bankruptcy will be affected and he/she is liable
to criminal prosecution. : '

Next Page



Form 2 Certification of Income and Expenditure

Copies of certification of the monthly income and expenditure of my family and myself are attached

herewith;

Certification of income (Post title : )
Certification of other income 4
Demand Note / Receipt for rent

Demand Note / Receipt for rates

Demand Note / Receipt for management fee .

Demand Note / Receipt for water charges

Demand Note / Receipt for electricity charges

Demand Note / Receipt for Town Gas/LPG charges
Demand Note / Receipt for domestic telephone charges
Demand Note / Receipt for mobile phone charges
Demand Note / Receipt for school fee

Demand Note / Receipt for school miscellaneous items
Certification for Mandatory Provident Fund / Provident Fund
Tax returns

Certification for medical treatment / doctor’s certification
Separation / Divorce Agreement / Court Order

Demand Note/ Receipt of other payment, please specify :

DooooooooooooooOoQ

0 Dependents :

‘Name Relationship [Age:  [Present Situation
O employed O unemployed O student
O employed O unemployed o student
O _employed O unemployed O student
O employed O unemployed O student
O employed O unemployed O student
O employed O unemployed o student

EA/B-7Aa E(11/2003)

END




Annex 3

B. Set of Criteria for “Reasonable Monthly Expenses” Q

Items Range of Expenses Factors for Consideration
(HK$)

1. | Meal allowance for the
Bankrupt: e job related requirement e.g.

o meal allowance for other family
members should be covered by family
expenses (item 4 below)

2. | Rent:
- public housing

- private accommodation o family size

e terms of existing tenancy i.e. is the
bankrupt bound to complete the
existing term of tenancy

e removal cost & agency fees

e distance to office, social and other

needs of the family
o family composition

3. | Transportation fees for bankrupt : e (distance to workplace

4. | Dependent/Family Expenses :

- Spouse/Children *  Generally no claim for working
spouse
5. | Savings for Tax Payment e year-end double pay, bonus

e Monthly provision -pl. refer to IRD
Form 1.R.1238 (6/1999)

6. | Utilities : e depends on past consumption (low or
high side)
7. | Miscellaneous : e necessity

(including )




8. | Special Iltems : e special needs
e.g. o the interest of third party
9. | Others, if any: *  Special needs
Notes
1. It should be emphasized again that this Set of Criteria serves as a REFERENCE only. It is recognized

that facts or circumstances do vary from case to case and, hence, if a bankrupt's expenses are above the
suggested range, it is his/her duty to provide justification for OR’s consideration.

2. Bankrupts should be asked to draw up their own Items of Expenses in the List G (attached) and the
amount they want to claim.
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Michael Hart QC (sitting as a deputy judge of the High Court)
& April 1998

Bankruptcy — Income payments order — Private education — Purchase of
replacement car ' '

Mr Rayatt was a civil engineer employed by the London Borough of Lambeth and
on 24 April 1997 he was adjudged bankrupt on his own petition with liabilities of
£168,000 owed to various financial institutions. The cause of his bankruptcy was
unsuccessful property investment. At a meeting with the official receiver Mr Rayatt
agreed to an income payments order being made in the sum of £450 per month on
the basis that Mr Rayatt would take his three children out of fee-paying schools.
When Mr Rayatt broke the news to his eldest daughter her reaction was such that he
wrote immediately to the official receiver explaining that he could not maintain his
offer. Notwithstanding this the official receiver applied for an income payments
order resulting in an order dated 6 June 1997. Mr Rayatt applied to discharge it
which application was dismissed on 25 September 1997 and Mr Rayatt appealed.

In the meantime the official receiver had sought possession of Mr Rayatt’s car
which Mr Rayatt needed for his employment. This issue remained unresolved when
Mr Rayatt’s trustee in bankruptcy was appointed on 3 July 1997. The trustee in
bankruptcy proposed to permit £1000 from the proceeds of sale of the car to be used
for purchasing a replacement, which proposal was pot acceptable to Mr Rayatt who
applied for injunctive relief. This resulted in a compromise with the trustee in
bankruptcy on 3 October 1997 under which the trustee in bankruptcy agreed that
£2000 from the proceeds of sale of the motor vehicle could be used for the purchase
of a replacement car. The car was then sold and the net proceeds of sale amounted to
£4000. The trustee in bankruptcy refused to permit the sum of £2000 to be used for
the purchase of a replacement car until Mr Rayatt complied with the terms of the
income payments order. Mr Rayatt applied for a declaration that the trustee in
bankruptcy was in breach of his duty in not permitting the sum of £2000 to be used
for the purchase of a replacement vehicle, which application was dismissed on’
30 December 1997. Mr Rayatt appealed.

Held — allowing the appeals —

(1) It was incorrect that private education could never fall within the compass of
the words ‘reasonable domestic needs of the bankrupt and his family’; all the
circumstances of each case needed to be considered and, in the instant case, itm,yv‘és
inappropriate, at least for the present, for the income payments order to remain in
force. :

(2) Even if the income payments order had remained in force the trustee in
bankruptcy had a statutory duty to apply funds in the purchase of a replacement car
which duty could not be the subject of the claimed ‘set-off’; in any event the terms of
the agreement of 3 October 1997 excluded any right to qualify the obligation to
apply the sum of £2000 by reference to arrears under the income payments order
which had arisen or might arise in the future.

(3) The trustee in bankruptcy was obliged as a matter of contract to apply the sum
of £2000 within a reasonable time.

(4) The duty to apply the sum of £2000 in the purchase of a replacement car took
priority over the bankruptcy expenses.

Statutory provisions considered
Insolvency Act 1986, ss 283,308, 309, 310
Insolvency Rules (SI 1986/1925), 1r 6.187, 6.193, 6.224
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Gilmartin (4 Bankrupt), Re [1989] 1 WLR 513, [1989] 2 All ER 835, ChD
Roberts, Re [1900] 1 QB 122 o

Walter, Re, Slocock v Official Receiver [1929] 1 Ch 647, [1928] All ER Rep 640

The bankrupt appeared in person, assisted by his Mackenzie friend.
Edmund Walters for the trustee in bankruptcy

MICHAEL HART QC: These are appeals against orders made in the
bankruptcy of Devinder Singh Rayatt (‘the bankrupt’). The first appeal is
against an order of Mr Deputy Registrar James dated 25 September 1597
dismissing the bankrupt’s application for the discharge of an income
payments order under s 310 of the Insolvency Act 1986 which had been
made on 6 June 1997 by Mr Registrar Scott. The second is an appeal against
an order of Mr Registrar Simmonds dated 30 December 1997 dismissing the
bankrupt’s application for a declaration that the trustee in bankruptcy was in
breach of duty in not permitting a sum of £2000 to be applied in the
purchase of a car for the bankrupt and certain ancillary relief. I allowed the
appellant to be assisted in representing himself before me (as he had been
below) by his Mackenzie friend Mr Amyaha, a non-practising barrister.

The background to the bankrupt’s applications is as follows. He has for
many years been, and still is, employed as a senior civil engineer by the
London Borough of Lambeth. On 24 April 1997 he was made bankrupt on
his own petition. His statement of affairs showed nil assets and HLabilities of
some £168,000. It appears that the liabilities are all to lending institutions,
and that the cause of the bankrupt’s financial misfortune is unsuccessfiul
property investment. On 8 May 1997 he discussed with a representative of
the official receiver what sum he could afford to pay under an income
payments order. He was persuaded to sign a form of consent to the making
of an income payments order in the monthly sum of £450. It was agreed at
the meeting that he would be able to afford that sum if he were forthwith to
take all three of his children out of their current fee-paying schools and to
educate them through the state system. However, when he broke the news
that evening to his eldest daughter her reaction was such that he wrote
immediately, by letter dated 8 May 1997, to the official receiver explaining
that he did not feel able as a father to maintain an offer which would barm a
child’s educational welfare and speaking of his fears for the psychological
health of all his children if he were to remove them from their private
schools. He therefore asked the official receiver to reconsider the position
and to assist him if necessary in arguing his case in court. The bankrupt
wrote to him again on 22 May 1997 enclosing a copy of the earlier letter.
These pleas were, however, wholly rejected by the official receiver who
advised him by letter dated 27 May 1997 (replying to the letter of 8 May
1997) that ‘[u]nfortunately, fees for children in a private education do not
form part of the allowable expenses’ and suggesting that the bankrupt seek
legal advice about making an application to court to plead his case. The
official receiver then proceeded without more ado to apply to the court for
an income payments order in the sum originally agreed by the bankrupt on
the basis that he was consenting thereto, resulting in the order of Mr Deputy
Registrar Scott dated 6 June 1997 to which I have referred. That order
required the first payment to be made on ! July 1997. The bankrupt
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thereafter protested the making of the order and, without having made any
payments pursuant thereto, applied on 28 August 1997 for an order
discharging it. That application was heard and determined by Mr Registrar
James on 25 September 1997, and it is his decision on that date which is the
subject of the first of the appeals before me.

I should add that it appears that the bankrupt’s letter of 8 May 1997 was
not before the court on 6 June 1997. Indeed it appears not to have found its
way on to the official receiver’s file which was later passed to the trustee.

In the meantime the official receiver had taken steps with a view to
obtaming possession of the bankrupt’s car. The bankrupt was required by his
employer to have a car for the purposes of his employment, and for that
purpose had in 1995 been lent £8200 at 5.5% interest pa repayable over
J years for the purposes of buying a Peugeot 405 car. Repayments of the
loan were made by deductions of £174.24 per month out of his salary. By -
the date of the bankruptcy some £4500 was still owing. The bankrupt
appears to have been under the impression that the car remained his
employer’s property until the whole of the loan had been repaid, and on that
ground, and on the ground that it was necessary for his employment,
disputed the official receiver’s proposal that it be sold. By 17 June 1997 it
had become clear that the bankrupt’s impression as to ownership was wrong,
and the official receiver wrote (to Mr Amyaha) formally claiming the car as
an asset of the estate, notifying the bankrupt that agents had been instructed
to collect and sell it, and inviting the bankrupt ‘to discuss whether the
official receiver will make an allowance from the sale proceeds for a vehicle
of a Jesser value if he can show that the use of a vehicle is essential for his
employment’.

This seems to me an odd letter to have written in two respects. First, the

official receiver had already been informed by the employer in a letter dated
9 June 1997 that:

‘... the use of a car is a job requirement and consequently, an essential car
allowance is attached to the post the bankrupt currently occupies. The
repossession of this vehicle therefore, may result in the council taking
further appropriate action, which could result in the termination of his
particular employment and subsequent loss of earnings.’

Secondly, for reasons which I mention below, if the car was indeed
necessary for the bankrupt’s employment, the ascertainment of the cost of a
reasonable replacement should have preceded the official receiver’s claim to
treat the car as part of the estate. This clearly was not done. The trustee in
bankruptcy was appointed on 3 July 1997. At some point, it is not clear.
when, the trustee offered to make £1000 available from the sale proceeds to
purchase a replacement vehicle. That was not acceptable to the bankrupt
who took the view that a car purchased for £1000 would not suffice to
transport him safely and reliably to and from all job sites. He also continued
to maintain a case that the council had an interest in the car. The dispute
being unresolved, the bankrupt applied by motion for injunctive relief in
early September 1997. In the affidavit in answer the trustee’s solicitor did
not in terms dispute the reasons given by the bankrupt why £1000 was

- msufficient for a replacement vehicle but simply asserted that the trustee’s
offer was a reasonable one and asked for the motion to be dismissed with
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indemnity costs. On 3 October 1997 the parties reached agreement on the

terms for the disposal of the motion, contained in a fax dated 3 October 1997
from the trustee’s solicitors which read:

‘We refer to our without prejudice fax of this morning and your
subsequent telephone acceptance thereof, and therefore confirm on an
-open basis that the sum of £2000 will be allowed to your client for a
replacement car on the sale of the Peugeot, and accordingly we would ask
you to sign the attached form of consent order and return the same to us
for filing with the court to avoid attendance on Monday.’

The consent order referred to asked for the motion to be dismissed with
the trustee’s costs being treated as an expense of administration and an order
was duly made in that form by Ferris J on 6 October 1997. On the following
day the car was sold at auction for some £5000, and I was told that after
auctioneers’ commission and storage expenses some £4000 was actually
received by the trustee. The -trustee then decided not to make any sum
available for the purchase of a replacement car, his argument being that he
was entitled to retain the £2000 unless and until the bankrupt complied with
the terms of the income payments order (which by that stage had been
confirmed by Mr Registrar James and which had not been stayed pending
the hearing of the appeal against it). The trustee has subsequently developed
further arguments for retaining the £2000. In the meantime, the bankrupt has
been obliged to hire a car at a cost of £15 per day to enable him to carry on
in his job.

The two appeals are thus interrelated to the extent that if the income
payments order ought to be discharged ab initio part at least of the trustee’s
alleged justification for not applying the £2000 as promised in the purchase
of a replacement vehicle disappears. At the same time the trustee’s
realisation of the bankrupt’s car without any replacement being purchased
has affected the bankrupt’s available income (by relieving him of the costs
of mamtaming the Peugeot but imposing on him the cost of hiring an
alternative). Both appeals are true appeals in the sense that I cannot interfere
unless satisfied that the registrar’s decision was wrong in principle or that he
erred in law in the way in which he exercised his discretion: see Re
Gilmartin (A Bankrupt) [1989]1 1 WLR 513.

I will deal first with the appeal against the order of Mr Re01strar James.
The application before him was made under r 6.193 of the Insolvency Rules.
The order which he was being invited to discharge was made under s 310(1)
of the Insolvency Act 1986. Section 310(2) of the Act provides as follows:

‘The court shall not make an income payments order the effect of which
would be to reduce the income of the bankrupt below what appears to the

court to be necessary for meeting the reasonable domestic needs of the
bankrupt and his family.’

In his written judgment Mr Registrar James summarised the evidence of
income and expenditure which had been available when the original order
was made. It indicated a total monthly income to the bankrupt s household
of some £2003 (after including his wife’s income — she also is a bankrupt
but has a small pension) and total expenditure of £2165.06 per month. Of
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the latter figure £844 represented school fees payable in respect of the thre
children, £444 of which were. the fees of the eldest daughter and t
remainder the contribution of the bankrupt and his wife to the fees of th

other two children which are partly paid for by grandparents. He recorded

‘Now that is really where the crux of this matter lies: on the question
whether or not expenditure on private education is a proper expenditure
that should be taken into account when assessing a bankrupt’s liability to
pay contributions from his income ...’

And later:

‘... the position remains that a very substantial sum of money, £844 per
month, is being expended by the bankrupt on private education. The
matter therefore really rests upon whether or not that is a proper
expenditure to be taken into account.’

After referring to a passage in the judgment of Tomlin J in Re Walter,
Slocock v Official Receiver [1929] 1 Ch 647 and noting a suggestion that the
bankrupt’s position in the community entitled him to be able to expect to
educate his children privately, he continued:

‘I 'was also asked to take into account the report of the headmistress as to
the likely effect on the eldest child of her being withdrawn from private
education. I have read the letter of Miss Ellis the headmistress who says
that, in her view, the child would be seriously disadvantaged by moving
schools at this stage. That does not seem to be either surprising or
exceptional. She goes on to say elsewhers that it would not be impossible
that the child might become disillusioned and demotivated to such a
degree that she might develop mental problems, eating disorders etc. That _
does seem to me to be a little speculative on her part.

The real point is whether or not private education is a necessity which
the bankrupt can expect to be able to enjoy and the short answer to that is

that it is not. Indeed I know of no case where it has ever been considered
to be so.’

]
o

He then, after setting out the terms of s 3 10(2), referred to a passage in the
judgment of Tomlin J in Re Walter in which he had approved Lindley MR’s
dictum in Re Roberts [1900] 1 QB 122 at p 128 that ‘necessity is the limit of
the exception’, and had then gone on to speak of the bankrupt only being

entitled to retain ‘those fruits of his personal exertions which are necessary
to enable him to live’. He concluded: ‘

‘In my judgment the expense of private education is not a necessity for
that purpose. It is unfortunate that the consequence of bankruptcy may be
that a bankrupt and his wife will be deprived of the ability to have their
children educated privately but it is a necessary consequence of
bankruptcy and an inevitable one.’
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In my judgment this was not a correct approach to the construction of
s 310(2). What the court must consider under that subsection is not that
which ‘is necessary to enable the bankrupt to live’ but that which is
necessary ‘for meeting the reasonable domestic needs of the bankrupt and
his family’. Although the registrar set out the statutory formula in his
judgment, he seems to me to have attached a greater importance to the
quoted expressions of judicial opinion in decisions based on the Bankruptcy
Act 1914 and its predecessors. That legislation provided, unlike the present,
for all post-bankruptcy earnings to form part of the bankrupt’s estate. The
exception of what was ‘necessary to enable the bankrupt to live’ was Judge-
made and obviously required in a system which did not pretend to provide,
from state resources, social security in the modemn sense of the term. By
gontrast, the regime of the 1986 Act is to except post-bankruptcy earnings
from the available estate except to the extent to which the court, in its
discretion, makes an income payments order — which it can only do within
the limits prescribed by s 3 10(2). The registrar was also, in my judgment, in _
error in asking himself the general question which he posed at the outset
namely ‘whether or not expenditure on private education is a proper
expenditure that should be taken into account when assessing a bankrupt’s
liability to pay contributions from his income’ (italics added). The question
to be asked was whether the particular expenditure by this bankrupt and his
wife fell within the compass of the words ‘reasonable domestic needs of the
bankrupt and his family’. As I read his judgment the registrar was deciding
that it could not because ‘private education’ could never, as a matter of
general principle, fall within those words. I do not consider that any such
general proposition can be spelled out of the test laid down by statute. The
question whether particular expenditure by the bankrupt on the education of
a child can be described as necessary to meet the reasonable domestic needs
of the bankrupt or his family must depend on an examination of all the
circumstances of the individual case.

The existence of parallel systems of ‘state’ and ‘private’ schools has for
so long been such a matter of political controversy in this country that there
is a danger that in a case of this kind the real issue can be obscured. Thus, in
his submissions to me, counsel for the trustee asked rhetorically: why should
the bankrupt’s creditors subsidise the private education of his children, when
the majority of the people in this country cannot afford to.do so and the State
provides education for free? There is more than an echo of that sentiment in
the final passage quoted from the registrar’s decision. It is the wrong
question to ask. The correct questions to ask are the following.

First, can expenditure in relation to the education of a child in any
circumstances constitute the meeting of a domestic need of the bankrupt and
his family? The answer is obviously yes. If one has children, some
expenditure on their education is both necessary and may properly be
described as domestic. Even in the state system parents (at least those not
wholly dependent on state benefits for all their needs) may be expected to
defray some such expenses, for example the costs of travel to school,
uniforms (where worn), dinner money, school trips, etc.

Secondly, how much expenditure of this kind can be described as meeting
a reasonable domestic need? This is, as Parliament no doubt intended, a
much more subjective matter for the tribunal having to apply it. It is a jury-
type question. It raises a spectrum of possible answers, each highly
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dependent on the particular facts which have given rise to it. Take the case
of the woman who has chosen to educate her children in the state system,
but who has within the freedom allowed to her by that System, and making
the best judgment she can of what is in the best interests of her children,
elected for a school which necessitates an expensive journey each day across
the capital rather than letting them walk each day to the ‘sink’ school round
the corner from her home. If she is made bankrupt while her daughter is
half-way through her GCSE course Wwork in a range of subjects not offered
by the “sink’ school, should her creditors be heard to say that the daughter’s
prospects must be subordinated to their desire to be paid a monthly sum
equivalent to the daughter’s rail ticket and that the mother’s assertion that
that expenditure is a domestic necessity is an unreasonable one? One can ask
the same question in the case of the state school parent who has elected to
pay for private coaching for her child in some particular subject which the
child finds difficult. Take the case of the Old Etonian, who has ‘done
something in the City’ and has a son on the point of leaving preparatory
school to go to his father’s old school at the moment at which whatever it is
that the father has done in the City has led to the father’s bankruptcy. Is the
father to be heard to say that the commissions he continues to receive from
what remains of his business should be applied to enable him to clone his
son in his own educationally privileged image rather than be paid as a
dividend in his bankruptcy to the widows and orphans who have been ruined
as the result of the insolvent trust over which he presided? Take a fourth
case. It may not be far from the present. A Sikh family, expelled from its
homeland in Africa, settles in this country. The son of the family,
overcoming the disadvantages of that dislocation, applies himself and
acquires professional qualifications which lead .in due course to a
responsible job in public service. He marries and has children. He retains his
Sikh culture and at the same time acquires the classical aspirations of the
professional classes of the host community. Both these factors motivate him
to choose a private education for his children, and the former motivates him
to seek a single-sex education for his daughters. He gets his daughters
admitted to a local fee-paying school and there they thrive. Hoping to
improve his family’s security, he invites banks to lend him money on a
property speculation. Notwithstanding the modesty of his income the banks
accept his invitation. The venture is a disaster, and he is left with nothing
except his job and massive debts. Are the banks entitled to require him to,
make the children change schools so that part of his post-bankruptey
earnings may be devoted to recouping their losses even though the evidence
1s that this will have a seriously damaging effect on one at least of
the children?

I do not suggest that the answers to any of these cases are obvious without
further inquiry into all the relevant circumstances of each case. But the
- examples suffice to indicate some of the reasons why, in my judgment, it
cannot be correct to say that avoidable expenditure on the education of
children can never, as a matter of principle, be seen as reasonably necessary.
Each case must be examined by reference to its individual circumstances.

For the reasons indicated I consider that the registrar erred in principle in
the way at which he arrived at his decision, and I am free to approach the
matter afresh. Before turning to examine the facts of the case before me in
more detail, I remind myself of the following matters.
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First, the 1986 Act, unlike its predecessors, does not automatically treat
the post-bankruptcy earnings of the bankrupt as part of the estate. Before
any part of those earnings can be so treated the court must exercise its
discretion under s 310(1). Section 310(2) then operates by circumscribing
that discretion, and itself introduces a further discretionary element (“...
what appears to the court to be necessary [etc] ..."). The two discretionary
elements are no doubt usually telescoped into one, but it is important not to
allow a focus on the second element to obscure the existence of the Initial
discretion.

Secondly, it can be inferred that the purpose of the legislation was to place
emphasis on the court being able to consider at an early stage of the
bankruptcy the extent to which the bankrupt can realistically pay off, or
gontribute to paying off, the debts out of his earnings. This exercise will
involve, amongst other things, a consideration of the size of those debts. In
the Report of the Review Committee on Insolvency Law and Practice (1982)
(Cmnd 8558), I find this inference confirmed in the following paragraph:

“591. It has been almost the rule in the past to think in terms of “selling

up” the debtor and dividing the proceeds amongst the creditors as the
main, if not the only, means of debt recovery. We believe that, in
principle, far more emphasis should in future be placed on the prospect of
the debtor’s ability to pay his debts out of surplus future income. This is
not to say that the existing assets are to be ignored or that a debtor’s
earning capacity is to be made available for payment until the debts are
paid in full however long that may take; the debtor must in no
circumstances become the slave of his creditors. This shift in emphasis
should, none the less, enable a more realistic and a more humane attitude

to be taken than previously regarding the position of the debtor and his
family.’

Thirdly, it is not the object of the legislation that, to use the Review
Committee’s language, the debtor should become the slave of his creditors.
Implicit in this restriction is the notion that, within reasonable limits, the
debtor should retain some freedom of choice as to the life-style he adopts for
himself and his family on the basis of the earnings which he is able to
achieve by the deployment of his professional or other skills. He is not under
any legal obligation to work at all. Even under the old law consideration to
what was reasonably necessary was tempered by regard being had to the
‘occupation and station’ of the particular bankrupt: see per Tomlin J in Re
Walters (above) at p 653,

Fourthly, the choice which a parent makes as to the education of his
children is one of the most'important decisions he or she will make on their
behalf. Where it has been made, it deserves to be accorded a degree of
respect (cf Art 8 of the European Convention on Human Rights). In this
connection it is noteworthy that in s 310(2) Parliament has used the concept
of ‘reasonable domestic needs’ rather than the more limited concept, to be
found in s 283(2)(b), of ‘basic domestic needs’ (italics added).

Fifthly, to the extent that the making of an income payments order will
impose real hardship on a debtor or his family, there must, I think, be some
reasonable proportionality between the hardship imposed and the benefit
which will thereby be reaped by the creditors. This consideration seems to
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me relevant to the exercise of the initial discretion under s 310(1). In this
case the effect of the income payments order would be to reimburse the
creditors after the best part of 30 vears, even if nothing is deducted for the
trustee’s remuneration on the way. '

In this case there was evidence before Mr Registrar James that if the
eldest daughter were to be moved from her current school at the present
Juncture she would be ‘very seriously disadvantaged’. That quotation is from
the letter from her very experienced headmistress, who prefaced it with the
statement that it expressed her professional opinion. The headmistress
pointed out that the child had been a pupil at the school since the age of 5,
that she was due to take GCSEs in 10 subjects in the summer of 1998 with a
variety of examining boards, that GCSEs involve a substantial amount of
coursework spread over the 2-year period of study, and the improbability of

finding a school which would be able to offer her the necessary degree of
continuity. She continued:

‘[She] is a gentle quiet studious girl. She is always polite and courteous,
- and anxious to please both her teachers and her family. Tt would be a
serious disadvantage to her to have to leave her existing teachers and
friends and it would cause her considerable distress, leading in turn to a
reversal of her consistent and steady increase in attainment over the years.
I would go further and say that it is not impossible that she would
become so disillusioned and demotivated that she might develop mental
problems, eating disorders etc. As a society we have a duty to provide
stability for our young people and, in [her] case, she needs the security of
this learning environment along with the support of her teachers and
friends.
The family give the highest importance to the education of their

children and the emotional upheaval that this would cause to the whole
family is not justifiable.’

Mr Registrar James” approach to this evidence appears from the passage
in his decision which I have quoted. He accepted the evidence of serious’
disadvantage but treated it as immaterial given the existence of the general
rule against payment for private education which he invoked. As indicated, I
do not think that any such general rule exists. Apart from any such general
rule, I for my part think that the letter established beyond doubt that the
continuation of the child’s education at that school at least until=the
completion of her GCSE course was a ‘reasonable domestic need’. Even
without the evidence of the headmistress I think that the nature and content
of the modern GCSE course is well enough known for it to be obvious that a
change of school in the middie of the course is a grave step for any
concerned parent to contemplate. I would have come to that conclusion even
had the headmistress not added what she did about her fears for the pupil’s
mental health, but I would not myself have regarded these fears, expressed
from a responsible and experienced source, as being easy to discount as
purely speculative. In fact, by the time the matter came before me, there was
evidence, in the form of a report by a clinical psychologist, that the child
was showing symptoms of depressive illness as a result of the prospective
change in her schooling. Mr Walters, for the trustee in bankruptcy invited
me to discount this report on the ground that a clinical psychologist does not
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have the expertise of a psychiatrist, and that in any case to say that the child
was showing symptoms of depression did not amount to saying that she was
actually suffering from depression. These distinctions were too fine for me.
The report reinforced my conclusion that the views of the headmistress had

been both responsible and perceptive.

Counsel for the trustee submitted that, even if I took the view that the
bankrupt should continue to be at liberty to pay for the eldest daughter’s
education, the order should remain in force because the bankrupt could, by
taking his other two children out of private school, afford to keep her at her
present school and make the payments under the income payments order.
However, I do not think that the arithmetic underlying the original order
Justifies that conclusion, even supposing there were no objection in the case
of those children. The original order was made on the basis that if one
ssubtracted some £840 from the bankrupt’s monthly expenditure, it was
reasonable to ask him to pay £450 per month by way of income payments.
The prima facie inference is that, of the £840 ‘saved’, it was reasonable that
the bankrupt should have £390 for other expenditure on himself and his
family and that £450 should g0 to the trustee. On that basis if only £400 is
‘saved’, there is room only for £10 for the trustee. I do not think that it is
right that I should make an order in that sum. Although I had no evidence
about the effect a change to the state system would have on these children (a
daughter aged 12 at the same school as the eldest child and a son aged 8), it
scarcely seems possible that the paltry sum which this approach yields for
the trustee could justify the disruption to their lives which it would
inevitably cause and the interference with the parental choice of education
which it would involve.

In an endeavour to justify by other arguments the continuation of the
income payments order, reference was made to the fact that the bankrupt’s
net income had increased since the date of the original order. On
examination, however, this turned out simply to be the result of the normal
disapplication of the PAYE rules during the year of bankruptcy rather than
any change in circumstances since the date of the original order. Next,
counsel for the trustee robustly challenged certain items of expenditure by
the bankrupt, even though these had, presumably, been accepted as
reasonably necessary by Mr Deputy Registrar Scott. Amongst these were the
expenditure, at the rate of £30 per month, on ‘Birthdays/Weddings/
Christmas’. I was asked to rule that this was ex facie extravagant. I cannot
accept this. It seems to me reasonable that the household budget should
allow for each member of the family to give a present on the birthday of a
member of the family. Birthdays alone account for 20 presents. If each
member of the family gives a present to every other member at Christmas,
expenditure on another 20 presents is necessary. That allows for presents
each worth less than £10. If the budget has to allow for giving to
grandparents, to schoolfellows or work colleagues at their birthday
celebrations, and for the occasional wedding or such like, the mean value of
each present given or exchanged is a mean value indeed. Mr Walters also
criticised the amount spent on hairdressing (£40 per month). If each member
of the family has their hair professionally cut every 6 weeks, I calculate the
average cost of a cut per head to be about £12. There is, perhaps, room for
some further economy but the evidence for it is by no means overwhelming.
Again Mr Walters criticised the expenditure of any money at all on private
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orthodontic treatment for the female children. He asserted that orthodontic
treatment was available on the National Health. But I think I may take
Judicial notice of the fact such services are not necessarily available on the
National Health either at the time or in the manner in which they are needed
in the individual case. On the whole I considered that the criticisms which
were made served only to highlight the relative modesty of the claims which
the bankrupt had made.

For the reasons I have indicated I do not consider that the income
payments order which was made was justified on the evidence which was
before me. Because it was made on the false basis that the bankrupt was
consenting to it, no proper opportunity was given to him at the outset to
present his case that all his children should continue to be privately
educated. Nor has any proper opportunity been given to him to challenge by
evidence the assertions now made on behalf of the trustee that his claimed
expenditure on the other matters mentioned was excessive, or to consider
putting in evidence that expenditure on matters not so far mentioned (eg
family holidays, visits to museums or other cultural activities) might be both
incurred and reasonable. I have considered whether I should simply suspend
the existing order pending the completion by the eldest child of her GCSE
course, but conchuded that that would not be right. The way in which, and
the basis upon which, the original order was obtained seems to me to have
been so flawed that a fresh start is required. Nothing I have said precludes
the trustee from making a fresh application for an order when the eldest
daughter’s current GCSE course expires, but I have said enotigh to indicate
that it is by no means obvious to me that an order in the terms of the present
order will at that point in time necessarily be an appropriate order for the
court to make. In the meantime for the reasons which I have given this
appeal should be allowed and the existing income payments order
discharged. That of course renders redundant the recent application by the
trustee that the existing order be varied so as to enable the sums due o be
deducted at source from the bankrupt’s salary.

I turn now to the second appeal. The statutory background is as follows.
Section 283(2) of the 1986 Act excludes from the bankrupt’s estate inter
alia: ‘such ...vehicles as are necessary to the bankrupt for use personally by

him in his employment ...°. Section 308 provides (so far as material) as
follows:
‘(1) Subject to [section 309], where— <

(a) property is excluded by virtue of section 283(2) (tools of trade,
household effects, etc) from the bankrupt’s estate, and

(b) it appears to the trustee that the realisable value of the whole or
any part of that property exceeds the cost of a reasonable
replacement for that property or that part of it,

the trustee may by notice in writing claim that property or, as the case
may be, that part of it for the bankrupt’s estate.

(2) Upon the service on the bankrupt of a notice under this section, the

property to which the notice relates vests in the trustee as part of the
bankrupt’s estate . ..

(3) The trustee shall apply funds comprised in the estate to the purchase
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by or on behalf of the bankrupt of a reasonable replacement for any
property vested in the trustee under this section; and the duty imposed by

this subsection has priority over the obligation of the trustee to distribute
the estate.

(4) For the purposes of this section property is a reasonable replacement

for other property if it is reasonably adequate for meeting the needs met
by the other property.’

Section 309 provides that a written notice under s 308 must be given
within 42 days after the property first came to the knowledge of the trustee.

These provisions are supplemented by r 6.187 of the Insolvency Rules 1986
which provides as follows:

. ‘(1) A purchase of replacement property under section 308(3) may be
made either before or after the realisation by the trustee of the value of the
property vesting in him under the section.

(2) The trustee is under no obligation, by virtue of the section, to apply
funds to the purchase of a replacement for property vested in him, unless
and until he has sufficient funds in the estate for that purpose.’

The legislative purpose is fairly clear. The bankrupt is to keep his car if it
is needed for his employment, but if a cheaper one would serve equally well,
the trustee can claim the car and allow a cheaper one to be purchased. The
excess value falls into the estate, but the bankrupt is not impeded in his
employment. The trustee’s claim has to be timeously made. In the present
case I entertain considerable doubts whether the official receiver’s letter
dated 17 June 1997 conmstituted a valid notice under s 308. The twin
premises of a notice under s 308 are that the property should be excluded
from the estate under s 283(2) and that it appears to the trustee that its
realisable value exceeds the cost of a reasonable replacement. The letter by
confrast indicates that the official receiver did not necessarily accept that the
car fell within s 283(2) and had not yet considered what the cost of a
reasonable replacement might be. I need not, however, explore these doubts
further. The validity of the notice was not the subject of argument before
me, the view no doubt being taken that any doubts had been effectively
compromised by the way in which the motion before Ferris J had been
disposed of.

I have already set out the agreement (contained in the letter dated
3 October 1997) which was then reached as to the terms on which that
motion was dismissed by consent. At the date of that letter there were no
funds in the estate, and the bankrupt was already £1800 in arrears under the
income payments order. Nothing was said by the trustee to the bankrupt
about refusing to make the £2000 available for the: purchase of a
replacement car while those arrears continued to remain unpaid. The
language of the letter was unconditional. Indeed I was told by counsel for
the trustee (and I accept) that the reason nothing was then said was that no
decision to apply the so-called ‘set-off had then been taken by the trustee. It
was only some time thereafter that the idea crossed the trustee’s mind that
retention of the £2000 was one way of dealing with the situation of the
arrears which had arisen under the income payments order.
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It was submitted on his behalf that the trustee was entitled to set off the
sum he had promised to make available for the purchase of a replacement
car against the amount due from the bankrupt in respect of the income
Payments order. Since I have held that the income payments order ought to
be discharged, this argument cannot now get on its feet at all. However, it
seems to me that the language of set-off is in any event mappropriate. The
trustee had a statutory duty to apply funds (agreed as a matter of contract in
the sum of £2000) in the purchase of a replacement car. That was not a sum
owed by the trustee to the bankrupt but, rather, a sum which he was bound to
see was applied for a specific purpose. I do not see how that obligation
could, as a matter of the law of set-off, be diminished or extinguished by the
fact that the bankrupt owed money to the trustee. Moreover, even if I am
wrong about that, it seems to me that, given the circumstances which existed
at the date of the letter agreement dated 3 October 1997, that agreement by
necessary implication excluded any right to qualify the undertaking thereby
given by reference to the arrears which had arisen and which might continue
to accrue under the income payments order.

The decision of Mr Registrar Simmonds was based on the fact that the
income payments order was still effective, that it had been entered into by
consent, that no payments had been made under it, and that the present
appeal was still to be heard. None of these reasons still holds good, and his
order cannot therefore be justified by reference to them. Mr Walters, for the
trustee, has suggested that it can be Justified on other grounds. He points out,
first, that s 308(3) imposes no time-limit within which the statutory duty
falls to be discharged. That is true, but in the context of the present case
where the execution of the statutory duty has been the subject of an
agreement between the bankrupt and the trustee, it was in my judgment a
term of the letter agreement dated 3 October 1997, necessary to give it
business efficacy, that the £2000 would be made available within a
reasonable time of the receipt by the trustee of the proceeds of sale of the
Peugeot. There is, in any case, no warrant in the language of the statute for
the proposition accepted by Mr Registrar Simmonds, that the duty only
arises if and when the trustee is likely to make a distribution to creditors.
Secondly, he submitted that the trustee was entitled to retain the £2000 in
order to recoup legal costs incurred by the trustee in responding to the
bankrupt’s applications and appeals in a sum of £6015.32. Once again so far
as those costs had already been incurred at the date of the letter agreement,
this contention seems to me to be inconsistent with what the parties were
seeking to achieve by that agreement. So far as they were incurred after that
date, I am unable to see why they should have priority as expenses of the
bankruptcy over the expense implicit in assuming the earlier obligation to
apply the £2000: money spent on purchasing a replacement vehicle under
s 308(3) appears to me to come within the wording of r 6.224(1). I was told
by Mr Walters that that was not the view expressed in Muir Hunter on
Personal Insolvency (Sweet & Maxwell, 1987) but, on referring to that
work, I find that the conclusion of the learned author is that ‘[o]n balance ...
the reference to the trustee buying the replacement property out of funds
comprised in the estate must imply that he is entitled to do so in priority to
all other prior claims, which can only mature and become payable at a later
date’ (see para 3-216). That expresses my own view of the matter.

For these reasons I consider that the bankrupt is entitled to a declaration that
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the trustee has acted in breach of both a statutory and a contractual duty in
failing to apply the sum of £2000 in the purchase by or on behalf of the
bankrupt of a replacement car. In my judgment he is also entitled to an order
that the trustee do now so apply the sum of £2000. Paragraph 2 of the relief
claimed by the baokrupt (seeking an order that the trustee repay the money
to the estate of the bankrupt) is, on the basis of what I have been told,
misconceived since the trustee continues to hold the sum as part of the estate

and has not in fact used it in the payment of other expenses of the
bankruptcy.

Solicitors: Royds Treadwell for the trustee in bankruptcy
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KILVERT v FLACKETT
Chancery Division
_ Peter Scott QC
(sitting as a deputy judge of the High Court)
2 July 1998

Banlcmptcy — Income payments order — Lump sum pension payment —
Insolvency Act 1986, s 310

On 22 October 1996 a bankruptcy order was made against the bankrupt who was a
dentist and a member of the National Health Service Pension Scheme, On 16 April
1997 the bankrupt became entitled to bencfits under the soheme comprising a tax-

free lump sum payment of £50,504.53 (‘the lump sum’) and a taxable annual pension -

of £17,830.05 (‘the annuity’). The trustee in bankruptcy sought an order that the
anpuity and the lump sum be paid to him as ‘income’ of the bankrupt within the
meaning of the Insolvency Act 1986, s 310. The bankrupt admitted: () that his
reasonable living expenses were met sufficiently out of his income as a dentist such
that the annuity should be paid to his trustee for the penod until his discharge from
bankruptcy; and (b) that the lump sum was ‘income’ within the meaning of s 310(7).
The bankrupt denied that any part of the lump sum should be paid to his trustee. The
district judge directed that the annuity and £10,000 of the lump sum be paid to the
trustee on various grounds, including that lump sum payments were treated generally
as an income-generating asset and it would not be fair to pay the entirety of the lump
sum to the trustee. The trustee appealed.

Held — directing that the whole of the lump sum should be paid to the trustee —

(1) In reaching his decision, the district judge had wrongly directed himself by
taking into account the fouowmg matters:

(1) the way in which others might treat lump sum payments;

(ii) the timing of the receipt of the lump sum by the bankrupt;

(iii) the admission that the annuity was payable to the trustee; and

(iv) notions of ‘income’ in the narrow sense in arriving at the sum of £10;000.

(2) The court's discretion had to be exercised by reference to the general purpose of
the legislation 1o vest in the trustee in bankruptcy all property belonging to the bankrupt
at the commencement of the bankruptcy and to provide that payments in the nature of
surplus income recejved between the bankruptcy and discharge should also benefit the
estare unless there were reasons to the contrary.

(3) No good reason had been made out against the making of an income payments
order in respect of the entirety of the lump surm.

Statutory provisions considered
Insolvency Act 1986, ss 279(2)(b), 306, 307, 310(1) ), (7
Pensions Act 1993, s 91(1),(2)

Case referred to in judgment
Gilmartin (4 Bankrupt), Re [1989] 1 WLR 513, [1989] 1 All ER 835

Hilary Stonefrost for the respondent

PETER SCOTT QC: This appeal relates to the proper treatment for the
purpose of s 310 of the Insolvency Act 1986 of a lump sum received

—
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pursuant to an employees’ pension scheme. That section enables the court to
make income payments orders in respect of income (as defined) of the
bankrupt for the benefit of the bankruptcy estate. The lump sum in question
is £50,504.53. District Judge Schroeder made an income payment order in

the sum of £10,000 only. The applicant appeals to the court contending that -

the order should have covered the entire lump sum. To succeed, the
applicant must show that the district judge erred in law or in principle in the
way in which he applied or exercised his discretion (Re Gilmartin (A
Bankrupt) [1989] 1 WLR 513 at p 516). The second respondent has agreed
to abide by the result.

The background facts are not in dispute and may be summarised as
follows:

(a) The first respondent was the subject of an order in bankruptcy made
by Mr Registrar James on 22 October 1996. The list of creditors
totalled £2,079,200 and the sums due to creditors are said to be
‘considerable’. :

(b) The applicant was appointed as the trustee in bankruptcy by the
Secretary of State on 11 April 1997.

(c) At the date of the bankruptcy order the first respondent who is a
dentist was a member of the National Health Service Pension
Scheme.

(d) The first respondent is now 61 years of age; he attained the age of 60
on 16 April 1997. At that time he became entitled to benefits under
the scheme. The relevant benefits at 16 April 1997 amounted to a
tax-free lump sum payment of £50,504.53 and a taxable annual
pension of £17,830.05. :

(¢) In response to a questionnaire the first respondent stated on 7 May
1997 that he was married and had three dependants, ie his children
aged 19, 20 and 21 who were all students. He said that he was self-
employed and added, ‘I am doing temporary dental surgery work
without contract, as an in-fill for a sick colleague, no guarantee of
continuity. I have been unwell, but hope to continue from now on.
For work carried out £4068.10 March 1997 and £2638.82 April
1997°. He put his regular outgoings at £36,000 pa, and offered to
make monthly contributions to his bankruptcy estate of £150. There
was no evidence that the first respondent’s position had materially
changed since May 1997.

(f) In his affidavit of 13 August 1997, the first respondent suggested that
the trustee was not entitled to claim the lump sum because of the
provisions of s 91(1) and (2) of the Pensions Act 1995. That point is
no longer pursued. He also made this important statement:

‘However, I admit that my cwrrent income from work as a dentist
provides me with my reasonable living expenses pursuant to the
Insolvency Act 1986, s 310 and that therefore any payments from my
pension with the National Health Service that are made and in the
nature of income and [sic] can currently be claimed by my trustee.’

There is accordingly no dispute about the annuity which is destined to go
to the trustees, but only for the period of the bankruptcy. The bankruptcy
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normally would be the subject of discharge in October 1995 Insolvency Act
1986, s279(2)(b). The district Judge noted that the bankrupt’s present
income needs were met from sources other than the annuity, and observed,
as seems to be the position, that there is no authority on the treatment of
lump sum payments such as the one in question. He accepted (and this
finding was accepted by counse| for the first respondent who told me that
she did not wish to argue to the contrary) that such a payment could in
principle be the subject of an income payments order as it is within the
stattory definition of income (see s 310(7)). The Jjudge also found that an
order should be made in the present case; but, as indicated above, only in his
view to the extent of £10,000. He said this:

‘Having come to that conclusion I have to consider whether the £50,000
ought to be paid to the trustee or whether I should look at it on a different

basis. It does seem that it is not Tight to treat it as a one-off surge of -

income. The point was made with reference to a birthday falling 2 days
before the discharge where the bankrupt would lose out but that if the
birthday was 2 days after the discharge then there would be a different
result. I must have regard to the Justice of the situation and come to a fair
conclusion.

The reality is that after receipt of these lump sums many people use the
lomp sum to purchase annuities or as a lump sum to enhance their income
and it can be seen as an income-generating asset and that is how the court
should treat it. Equally, however, it would be wrong to exclude it totally
and allow the trustee no entitlement becanse it does have some benefit.

Having taken into account that Mr Flackett agreed to the earlier order,
as a matter of principle and in exercising my discretion I order that the
sum of £10,000 be payable to the trustee. I have taken into account the
fact that a concession was made with regard to the income payments order
linked to the annual pension.’

With respect, I consider that the district judge erred in principle in this
reasoning. First it does not seem to me to be relevant that many people may
use such a lump sum as an income-generating asset. I accept the first
respondent’s submission that s 310(1) does enable the court to exercise a
discretion as to whether or not to make an income payment order or to limit
the ambit of any such order, even though the reason for refusing or limiting
the order is not the one specified in s 310(2), ie that the effect of such an
order would be to reduce the income of the bankrupt below what appears to

the court to be necessary for meeting the reasonable domestic needs of the 5

bankrupt and his f_amily. But the court’s discretion must be exercised by
reference to the general purpose of the legislation which is to vest in the
trustee all property belonging to the bankrupt at the commencement of the

. bankruptcy (Insolvency Act, s 306) and indeed after-acquired property in

limited circumstances (s 307), and to provide that payments in the nature of
income received between the bankruptcy and the discharge should also
benefit the estate unless there are reasons to the contrary. Those reasons
must in my view be truly relevant 1o the facts of the case in hand. Without
attempting to identify all such reasons, it seems to me that the court’s
approach should be to seek to achieve proportionally between the creditors
and the bankrupt, whilst not creating a situation n which the bankrupt is the
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slave of the crediters (see the Reéport of the Review Committee on :

Insolvency Law and Practice 1982 (Cmnd 8558)). The court should
recognise that in general the purpose of the legislation is to make property
owned by the bankrupt at the outset together with other property and surplus -

incame accruing during the period of bankruptcy available to pay off the :
sums due to the creditors. These considerations involve looking at the :

position of the individual bankrupt, and not at what others, not in the

unfortunate pesition of bankruptcy, might do with sums available to them

under pension schemes or indeed from. other sources. Whilst some may do
as the district judge suggests, others may wish to pay off debts or simply

expend the money in a variety of ways. There was no evidence of what Mr

Flackett would do with the money, and it is far from clear that any particular
investment intention would have been relevant. Secondly, the district judge
pointed out that the timing of the receipt would determine, perhaps by
chance, whether it came within s 310. ] agree, but that too does not seem to
be relevant. Parliament, must have appreciated that that would be so. The
timing line must be drawn somewhere, and Parliament has drawn it. Thirdly,
it does not seem to me to be relevant that Mr Flackett agreed to the order in

respect of the annuity. It was not suggested to me, nor so far as I can see to

the district judge, that in doing so, Mr Flackett put himself in a position
where he could not meet the reasonable domestic needs of himself and his
family, or otherwise went further than was appropriate. Lastly, I can see no
basis for the sum of £10,000. Counsel for the first respondent suggested that
it reflected the fact that only income. accruing during the period of
bankruptcy (normally 3 years) would go to estate and is an estimate of what
would be earned by investing the Jump sum from the date of receipt to the
date of discharge. But if this was the basis, it confused income in the narrow
sense (which is usually periodically received and is subject to tax) such as
salary, wages or dividends, with the broader sense in which the word is used
in s 310 to encompass (as is specifically admitted) payments such as the one
in issue.

Accordingly, 1 consider that ] must exercise myself the discretion given
by s310(1). In doing so I bear in mind all the facts and matters set out
abave. As [ have stated I accept the Jogic of the submission of counsel for
the first respondent that s 310(2) does nét inevitably mean that the income of
the first respondent must be reduced to that required for his reasonable
domestic needs and that of his family, but observe that if the district judge
were right most of the Tump sum would be avaijlable to enhance the first
respondent’s income above that level even during the bankruptcy, and some
reasonably plain justification ought to exist if that were to be the result. I am
unable to see such a justification. .

It is also true that if invested the sum could after discharge produce an
income for the remainder of Mr Flackett’s life. But as against that there is
practically no evidence as to what will be the first respondent’s financial
posttion or that of his family after discharge from bankruptey, except such
very limited inferences as can be drawn from his age and the annuijty of
£17,830.55 pa which he wil] undoubtedly receive. The relevance of the point
~1s in any event obscure. In all the circumstances [ can see no good reason
why an income payment order should not be made in the sum of £50,504.53
and I think it is right to do so. I so order.

As to costs, I provisionally consider that these should follow'the event and
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be paid by the first respondent to the applicant, but give liberty to apply on
this point, or any other point if within 7 days the first respondent gives
notice thar he wishes to make submissions. If no such notice is given, the
order of the court will reflect my provisional conclusion.
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