LC Paper No. LS70/04-05

Paper for the Bills Committee on
Banking (Amendment) Bill 2005

Powers exercisable by the Monetary Authority in respect of
non-compliance with the provisions of the Banking Ordinance
on the part of authorized institutions

At the meeting of the Bills Committee on 19 May 2005, the
Chairman of the Bills Committee at the request of a member of the Bills
Committee directed the Legal Service Division to provide a paper on what the
Monetary Authority (MA) may, apart from criminal prosecution, do in respect
of non-compliance with the provisions of the Banking Ordinance (Cap. 155)
(BO) on the part of authorized institutions. This paper seeks to give a
summary of the powers exercisable by MA in the relevant situations with the
detailed provisions extracted and attached as the Annex.

2. It should perhaps be made clear at the very beginning that this
paper would not cover the provisions introduced by the Banking (Amendment)
Ordinance 2002 (6 of 2002). This is because they have been introduced to
mirror the relevant provisions of the Securities and Futures Ordinance (Cap.
571) (SFO) to enable MA to exercise supervisory powers similar to the
Securities and Futures Commission in respect of persons engaged in regulated
activities and to enforce the provisions of SFO against such persons.

3. In respect of a contravention of a provision of BO on the part of an
authorized institution (Al), MA may apart from criminal prosecution exercise
any of the following powers according to the circumstances of each case:-
(@) revocation of authorization (section 22);
(b) suspension (section 25);
(c) temporary suspension (section 24);
(d) requiring by notice in writing the Al to take any action or do
any act or thing (section 52(1)(A));
(e) giving the Al a direction to seek advice from an advisor
(section 52(1)(B));



(f) giving the Al a direction that such of its affairs, business and
property be managed by a manager (section 52(1)(C));
(g) requiring the Al to take remedial action for the purpose of
complying with section 98(1) (section 100); and
(h) requiring the Al to take remedial action for the purpose of
complying with section 102(1) (section 104).
Further, in respect of the chief executive and directors of an Al, MA may
withdraw his consent to their appointment (section 71(4)).

4, Revocation of authorization may be the ultimate measure that MA
could take in respect of an Al. The Al must cease to carry on the business,
which is the subject of the revoked authorization (section 23(2)). The grounds
for exercising this power are specified in the Eighth Schedule to the Ordinance.
They include the non-payment of any fee required under section 19, failure to
comply with any requirement under section 60, contravention of section 74,
and contravention of any conditions attached under section 16. MA must
consult the Financial Secretary (FS) before making the revocation.

5. Suspension would be a less severe measure that MA could take.
This power is exercisable on the same grounds as those for revocation (section
25(1)). A suspension may not exceed a period of 6 months but may be
renewed for another period not exceeding 6 months. The effect is similar to
revocation except that the Al may continue to hold deposits with the consent of
MA and subject to the conditions that he has imposed.

6. Temporary suspension is applicable when in addition to the
existence of any ground for revocation, MA considers that it is in the interest of
depositors or potential depositors of the Al, or is advised by FS that it is in the
public interest that urgent action must be taken (section 24(1)). The period of
suspension may not exceed 14 days. Unlike the preceding measures, the
power may be exercised without giving the Al an opportunity of being heard.
Similar to suspension, the Al may continue to hold deposits with the consent of
MA and subject to the conditions that he has imposed.

7. Under section 52 of BO, when an Al has contravened or failed to
comply with any of the provisions of BO, MA have general powers to require
by notice in writing an Al to take any action or to do any act or thing in relation
to its affairs, business and property as he may consider necessary, to give an Al



a direction that it shall seek advice from an advisor appointed by MA on the
management of its affairs, business and property, or to give an Al a direction
that such of its affairs, business and property as specified in the direction shall
be managed by a manager appointed by MA subject to the primary objective or
objectives specified in the direction. The powers are exercisable after
consultation with FS and after giving the Al concerned 7 days’ notice in writing
and an opportunity to submit representations in writing.

8. If an Al has failed to keep the capital adequacy ratio required under
section 98(1) or the liquidity ratio required under section 102, MA has specific
power under sections 100 and 104 respectively requiring the Al by notice in
writing to take such remedial action as is specified in the notice for the purpose
of having the Al comply with the relevant statutory requirements. MA may
hold such discussion as he thinks fit with the Al before issuing such notice.

9. Under section 71 of BO, the chief executive of an Al or a director
of an Al incorporated in Hong Kong can only be appointed with the consent of
MA. When MA ceased to be satisfied that such chief executive or director is
a fit and proper person to held such position, he may by notice in writing
withdraw his consent after giving not less than 7 days’ advance notice of his
decision and the reasons therefor and taking into consideration any written
representation that he may have received from such chief executive or director.

10. An examination of BO does not suggest that MA has any other
power to impose penalty or take disciplinary action in lieu of criminal
prosecution in respect of an offence under BO that has been committed by a
chief executive, a director or a manager of an Al.

Prepared by
Legal Service Division

Legislative Council Secretariat
23 May 2005



Annex

Extracts from the Banking Ordinance
(Cap. 155)
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22. Revocation of authorization

(1) Subject to subsection (3) and section 23(1), the Monetary Authority
may, aftcr consultation with the Financial Sccretary, propose to revoke the
authorization of an aullnorizc?_MP—— ‘

(a) on any onc or morc of the grounds specified in the Eighth
Schedule applicable to or in rclation Lo the institution; and

(b) by notice in writing served on the institution.

(2) (Repealed 4 of 1997 5. 27)

(3) Where—

(a) an authorized institution serves a noticc in wriling on the
Monctary Authority stating that it docs not propose to appeal

" under scction 132A(2) against the proposed revocation of its
authorization under subscction (1);

(b) the period specified in Lhe Administrative Appcals Rules (Cap. 1
sub. icg.) within which an authorized institution may appeal
under scction 132A(2) against the proposed revocation of its
authorization under subscction (1) cxpires without any such
appeal having been made; or

(c) an appeal under section 132A(2) by an authorized institution
against the proposcd rcvocation of its authorization under
subscction (1) is unsuccessful, (Amended 4 of 1997 5. 27)

the Monetary Authority shall, as soon as rcasonably practicable thereafter, by
notice in writing served on the institution, specify the datc on and from which
that revocation shall take effect (and, accordingly, that authorization shall be
revoked on and from that date).

(4) The Monetary Authority may, by notice in writing served on an
authorized institution (including a former authorized institution), consent to

' {he institution continving to hold a deposit—

(¢} lawfully taken by the institution before the date on which the
proposed revocation under subscction (1) of its authorization takes
effect as specificd in a notice under subscction (3) served on it;

(b)) the holding of which on or after that datc would, but for this
subsection, contravene any of the provisions of seetion 11, 12 or
23(2); and

(¢) subject to such condilions, if any, as hc may think proper to
attach to the consent in any particular case,

and, accordingly, if that institution continues to hold that deposit on or after that
date pursuant to that conscnt and in accordance with thosc conditiogs, if any,
then it shall be deemed not to have thereby contravencd any of thosce provisions.

(5) Without limiting the generality of subscction (4)(c), thc Monetary
Authority may, by notice in writing served on an authorized institution (or
former authorized institution), attach to a conscnt given to the institution
pursuant lo subsection (4) such conditions (including attach by way of
amending conditions alrcady attached to such conscnt), or cancel any
conditions attached to such consent, as he may think proper.
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(6) Without limiting the generality of subsection (4)(c) or (5), conditions

referred to in that subsection may specily—
(a) the period for whick a deposit referred to in subsection (4) may
be held by the authorized institution (or former authorized

institution) concerned;
(5) the manncr in which such deposit may be held or used by the

institution.
(7} The Monectary Authorily may, by noticc in writing served on an
authorized institution (or former authorized institution), requirc the institution
to submit, within such period and in such manner as arc specified in the notice,

. such information as he may reasonably require in order to asccriain whether
. the institution will comply or is complying, as the casc may be, with the

conditions referred to in subscction (4)(c) or (5) attached (o a consent given to

lhe institution pursuant to subscclion {4).

(8) (Repealed 4 of 1997 5. 27) :

(9) Where the Monetary Authority scrves a notice under subsection (3) on
an authorized institution, he shall, as soon as rcasonably practicable thereafter,
publish in onc English language newspaper (and in the English language) and
one Chinese language newspaper (and in the Chinese language), each of which
shall be a newspaper circulating in Hong Kong, a notice stating—

(¢) the name of the institution;

(0) that the authorization of the institution has been revoked under
this Ordinance; and

(¢) the date on and from which such rcvocation takes effect.

(10) Every director, every chief cxecutive and every manager of an
authorized institution (or former authorized institution) which contravenes
any condition referred to in subsection (4)(c) or (5) attached to a consent given
to the institution pursuant to subscction (4) commits an offence and is liable—
( Amended 32 of 2001 5. 24)

(a) on conviction upon indictment Lo a finc at tier 7; or

(b) on summary conviction to a fine at ticr 5,

and, in the case of a continuing offence, to a further finc at ticer 2 for every day
during which the offence continues. (Amended 4 of 1997 5. 27)

(11) Every director, every chief cxccutive and cvery manager of an
authorized institution (or former authorized institution) which fails without
rcasonable cxcuse to comply with any requirement under subscction (7)
commits an offence and is liable— ( Amended 32 of 2001 s. 24)

(a) on conviction upon indictment to a fine at tier 7 and (o
imprisonment for 2 years and, in thc case of a contifiuing
offence, to a further fine at ticr 3 for cvery day during which the
offence continues; or

(b) on summary conviction to a fine at tier 5 and to imprisonment
for 6 months and, in the case of a continuing offence, to a
further fine at ticr 2 for cvery day during which the offence
continues. (Amended 4 of 1997 5. 27)
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(12) Any person who signs any document for the purposes of any
requirement under subsection (7) which he knows or rcasonably ought to
know to be false in a material particular commits an offence and is liable—

(¢) on conviction upon indictment to a finc at tier 8 and to

imprisonment for 2 ycars; or
(b) on summary conviction to a [linc at ticr 5 and to imprisonment

for 6 months. (Amended 4 of 1997 5. 27)
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EIGHTH SCHEDULE [ss. 22(1) & 135(})]

GROUNDS FOR REVOCATION OF AUTHORIZATION

(. In this Schedule, “controller” (EHLA) includes a minority sharcholder controller.

#2. The Monctary Authorily is satisfied that, il the authorized in_slih_l(iun were nol aulhogiud
and were lo make an application under scclion 15 for authorization in respect of the busincss
seferred to in that section presently being carricd on by i, scclion 16(2) would prohibit him from
so authorizing it {but excluding the criteria specified in paragraphs 2(0) and 13 of the Scventh

Schedule),

3. The Monclary Authority is satisficd that the null)orizcd insl
made, any composition or arrangement with its creditlors or 151
wound up or is otherwise dissolved.

4. The authorized instilution has made a report to the Monclary Authority under section 67 that
it is likely to become unable 1o mecl its obligations or is about lo suspend payment or the

Monctary Authority is satisfied that the institution is 0 unable or has suspended payment.
JRR A

itution proposcs lo make, or has
nsolvent or is being or has been

5. The Monetary Authority is satisficd thal the authorized institution has not provided him,
whether before or after being authorized, with such information of a material naturc relating to it,
and lo any circumstances likcly. to affect its method of business, as is required under this

Ordinance.

6.. The Monctary Authority is satisfied that the authorized institution has provided him, whether
before or afler being aulhorized, with information which is, to a material extent, false, misleading
or inaccurate, and whether or not such informaltion was so provided pursuant to a requirement
under this Ordinance,

7. ‘The Monctary Authority is satisfied that the authorized institution has contravened any
coudition atlached under section 16 of this Ordinance lo its authorization.

8. The Monctary Authority is satisfied that the authorized institution has—

(@) in the case ol a bank, ccased 1o carry on banking business;

(b) in any other case, ceased o carry on a business of taking deposils.
9, The objects of the authorized institution as stated in its memorandum and articles of
association or other document constituting the company no longer include the object of—

(@) in the casc of a bank, carrying on banking busincss;

(6) in any other case, carrying on a business of laking deposits.

10. The authorized institution has failed to pay any fee required by scction 19 to be paid by it
afler being advised in wriling by the Monctary Authority that it is contravening that section.

1. The authorized iustitution has lailed to comply with any requirement under section 60
applicable to it after being advised in writing by the Monctary Authority that it is contravening
that scction.

12. In the case of an authorized instilution which is a dcposit-taking company or restricted licence
bank, the instilution has contravencd section 14(1) or (3).

13. A person has becomc a controller of the authorized instilution after having been served with
a nolice of objection, within the meaning of scction 70, objecting to hiis becoming such a controller.
14. A person continues to be a controller of the authorized institution after having been served
with a notice of objection, within the meaning of section 70 or 70A, objccting to his being such a
controller.

* The nperption of this parag

raph is afected by the Banking Ordinance (Amendment of Scventh Schedule) Notice 7002 (L.N. 63
of 2002). Sec the transiional provision in scction 2 of that Motice.
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15. A person has become of continues to be n chicl exceulive or dircctor of the authorized

institution in contravention of seclion 71.
15A. A person has become or continucs 1o be an exccutive officer of the authorized institution in
contravention of section 71C.  (Added 6 of 2002 5. 15)

16. ‘The authorized institution is in contravention of scction 74.

17. The authorized institution cngages in business praclices specificd in a notice under section

82A1).
18. The Monctary Authority is satisficd that the inlerests of depositors or potential depositors of
the authorized institution arc in any other manner threatened by Lhe inslitution continuing to be
authorized.
19. The authorized instilution rcquests in wriling thc Monctary Authorily to_tevoke ils
authorization and the Monetary Authority is satishicd that the inlerests of depositors of the
institution are or will be adequately safeguarded if he complies with Lhat request.

20. The Monctary Authority is satisfied that the authorized institution cngages in business
practices which would be likely to prejudice the intercsts of Hong Kong as an international

financial centre. - ] JER .
' ¥ Jy with any requirement under the Deposit

q 21. The mllhorir.cd‘iﬁsli'tiu‘il(;h'-l;h‘s' failed l.-d‘é\;iﬁl‘; ny requ
“p Jc Lo the institution.

rolection Scheme Ordinance (7 of 2004) applica

L3
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23. Procedure on and effect of revocation

of autherization

(1) The Monctary Authority shall, before cxercising his power under
section 22(1) to propose to revoke the authorization of an authorized
institution, inform the institution of the ground or grounds for the proposed

. revocation and give it an opportunity, within such period as the Monelary

Authority may specify in writing, being a period rcasonable in all the
circumstances, of being heard.

(2) Subject to section 22(4), immediately upon the propescd rcvocation
of the authorization of an authorized institution taking cffect in accordance
with section 22(3), that institution shall ccase—

(@) to carry on the busincss the subject of its revoked authorization;
and

(b) if it has or had approval under scction 16(3A) () to issuc or
facilitate the issue of multi-purposc cards, to take any further
sum of moncy—

(i) referred to in the definition of “storcd value card” in the
case of any stored value cards which are such multi-purpose
cards;

(ii) for facilitating the issuc of such mulli-purpose cards.
(Amended 4 of 1997 5. 8)

(3) Neither section 22(4) nor subsection (2) shall operate to prejudice the
enforcement or other maintenance by any person of any right or interest
against an authorized institution (or former authorized institution) referred to
in that section or subsection, as the case may be, or by the institution of any
right or interest against any person.

(4) Subscction (1) shall not apply where the ground for the revocation of
the authorization of the authorized institution concerned is a request in writing
by the institution to the Monctary Authority to rcvoke its authorization.

(Added 4 of 1"97 5. 8) .
(Part V replaced 49 of 1995 5. 6)
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24. Temporary suspensions

(1) In any case where— :

(a) the powers of the Monetary Authorily become exercisable under
scction 22(1) with respect to an authorized institution (and
whether or not thc Monetary Authority has complied with
section 23(1) in respect of the institution); and

(b) the Monetary Authority—

(i) considers that it is necessary in the interests of depositors or
potential depositors of the institution; or
. (ii) is advised by the Financial Secretary that he considers that
it is in the public intercst,
that urgent action be taken,
he may, afier consultation with the Financial Sccretary—

(i) by notice in writing served on the institution suspend its
authorization for a period not cxceeding 14 days;

(i) if he thinks fit, by reason of the urgency of the malter or
otherwisc, so suspend such authorization without giving the
institution an opportunity of being heard.

(2) Any notice under subscction (1) may be accompanicd by a notice
staling that the Monetary Authority is considering whether to exercise his
powers under section 22(1) or 25.

(3) Any accompanying notice referred Lo in subsection (2) shall inform
the authorized institution concerned of its rights under sections 23(1) and 26
and the manner in which it may exercise such rights.

(4) Any suspension under this section or section 25 shall cease on such
date prior to the expiration of the period thercof as the Monetary Authority
may, by notice in writing served on the authorized institution the subject of the
suspension, determine.

(5) The Monetary Authorily may, by notice in writing served on an
authorized institution, consent to the institution continuing to hold a deposit—

(@) lawfully taken by the institution before the date on which the
suspension under subsection (1) of its authorization takes effect
as specified in a notice under subsection (1) served on it;

(b) the holding of which on or after that date would, but for this
subsection, contravene section 11, 12 or 27(1); and

{¢) subject to such conditions, if any, as hc may think proper to

*attach to the consent in any particular case, :
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and, accordingly, if that institution continues to hold that dcposn on or after
!hat date pursuant to that consent and in accordance with those conditions, if
any, then it shall be deemed not to have thereby contravened that scction.

{6) Without Inmlmg the generality of subsection (5)(c), the Monetary
Authority may, by notice in writing served on an authorized institution, attach to a
conscnt given to the institution pursuant to subscction (5) such conditions
(including attach by way of amending conditions already attached to such consent),
or cancel any conditions attached to such conscnt, as he may think proper.

(7) Without fimiting the generality of subscction (5)(c) or (6), conditions
referred 1o in that subsection may specily—

(¢} the period for which a deposit referred to in subscction (5) may
- be held by the authorized institution concerned,;

(b) the manner in which such deposit may be held or used by the
institution,

(8) The Monetary Authority may, by notice in writing served on an
authorized institution, require the institution to submit, within such period and
in such manner as are specified in the notice, such information as he may
reasonably require in order to ascertain whether the institution is complying

. with the conditions referred to in subsection (5)(c) or (6) attached to a consent

given to the institution pursuant to subscction (5).

(9) (Repealed 4 of 1997 5. 27)

(10) Every director, every chiel exccutive and every manager of an
authorized institution which contravenes any condition referred to in
subsection (5)(c) or (6) attached Lo a consent given to the institution pursuant
to subsection (5) commits an offence and is liable— (Amended 32 of 2001
5. 24)

(a) on conviclion upon indictment to a fine at lier 7; or
(b) on summary conviction to a finc at ticr 5,

' and, in the case of a continuing offence, Lo a further finc at tier 2 for every day

during which the ollence continues.  (Amended 4 of 1997 5. 27)

(11) Every director, cvery chief cxccutive and cvery manager of an
authorized institution which fails without reasonable excusc to comply with
any requirement under subsection (8) commils an offence and is liable—
(Amended 32 of 2001 5. 24)

(@) on conviction upon indictment to a finc atl tier 7 and to
imprisonment for 2 years and, in the casc of a continuing
offence, to a further fine al tier 3 for cvery day during which the
ofTence continues; or >

(&) on summary conviction to a fine at ticr 5 and to lmpnsonmcnt
for 6 months and, in the case of a continuing offence, to a
further fine at tier 2 for every day during which the offence
continues. (Amended 4 of 1997 5. 27)
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(12) Any person who signs any document for the purposes of any
requircment under subsection (8) which hc knows or reasonably ought to
know lo be false in a matcrial particular commits an offence and is
liable—

(¢) on conviction upon indictnent to a finc at tier 8 and to
imprisonment lor 2 ycars; or

(b) on summary conviction to a finc at tier 5 and to imprisonment
for 6 months. (Amended 4 of 1997 5. 27)
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25. Suspensions

(1) Subject to section 26, in any case where the powers of the Monetary
Authority become exercisable under section 22(1) with respect to an authorized
institution (and whether or not thc Monctary Autherity has complied with
section 23(1} in respect of the institution), the Monectary Authority may,
alter consultation with the Financial Sccrclary, by nolice in writing served
on the institution, suspend its authorization for a period not exceeding
6 months. '

(2) A suspension under this seclion may, before the expiration of the
period thereof, be renewed by the Monctary Authority, after consultation with
the Financial Sccretary—

(g) by notice in wriling scrved on the authorized institution the
subject of the suspension; and

(b) for a period not excecding 6 months commencing immediately
upon the expiration of the suspension.

(3) The Monetary Authority may, by notice in writing served on
an authorized institution, conscnt to the institution continuing to hold a
deposit— 4
(@) lawfully taken by the institution before the date on which the

suspension under subscclion (1) of its authorization takes cffect

as specified in a notice under that subsection served on it;
(b) the holding of which on or after that date would, but for this
subsection, contravenc scction 11, 12 or 27(1); and
(c) subject to such conditions, il any, as he may think proper to
attach to the conscnt in any particular case,
and, accordingly, il that institution continucs to hold that deposit on or
after that date pursuant to that consent and in accordance with those
conditions, if any, then it shall be deemcd nol to have thercby contravened that
section.

(4) Without limiting the gencerality of subsection (3)(c), the Monetary
Authority may, by notice in writing served on an authorized institution, attach
to a consent given to the institution pursuant to subscction (3) such conditions
(including attach by way of amending conditions alrcady attached to such
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consent), or cancel any conditions attachcd to such conscnt, as he may think
proper. ‘
(5) Without limiting the generality of subscction (3)(c) or (4}, conditions

referred to in that subsection may specify—
(a) the period for which a dcposit referred to in subscction (3) may

be held by the authorized institution concerned;
(b) the manner in which such deposit may be held or used by the
institution,

(6) The Monctary Authority may, by notice in wriling served on an
authorized institution, require the institution to submit, within such period and
in such manner as are specified in the notice, such information as he may
rcasonably require in order to ascertain whether the institution is complying
with the conditions referred to in subscction (3)(¢) or (4) attached to a consent
given to the institution pursuant to subscction (3).

(7 (Repealed 4 of 1997 5. 27)
(8) Every director, every chicl cxccutive and every manager of an

authorized institution which contravencs any condition referred to in
subsection (3)(c) or (4) attached to a consent given to the institution pursuant
to subsection (3) commits an offence and is liable-— (Amended 32 of 2001
5. 24)
(@) on conviction upon indictment to a finc at tier 7; or

{(b) on summary conviction to a fine at ticr 5,

and, in the case of a continuing offence, to a further finc at ticr 2 for every day
during which the offence continues. (Amended 4 of 1997 5. 27)

(9) Every director, every chief exccutive and every manager of an
authorized institution which fails without reasonable cxcusc to comply with
any requirement under subscction (6) commits an offence and is liable—
(Amended 32 of 2001 5. 24) )

(«) on conviction upon indictment lo a finc at tier 7 and to
imprisonment for 2 years and, in the casc ol a continuing
offence, to a further fine at tier 3 for every day during which the
offence continucs; or

(0) on summary conviction Lo a finc at tier 5 and Lo imprisonment
for 6 months and, in the casc of a conlinuing offence, to a
further fine at ticr 2 for cvery day during which the offence
continues. (Amended 4 of 1997 5. 27)

(10) Any person who signs any document for the purposgs of any
requircment under subscction (6) which he knows or rcasonably ought to
know to be false in a material particular commits an offence and is liable—

(¢) on conviction upon indictment to a finc at tier 8 and to
imprisonment for 2 years; or

(b)) on summary conviction (o a fine at tier 5 and to imprisonment
for 6 months. [ Amended 4 of 1997 5. 27)
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52. Powers of Monetary Authority

(1) Where—

(«¢) an authorized institution informs the Monetary Authority—

(i) that it is likely to become unable to mect its obligations; or

(i) that it is insolvent or about to suspend payment;

(b) an authorized institulion becomes unablc to mect its obligations
or suspends payment;
(¢) thc Monctary Authority is of the opinion that—

(i) an authorized institution is carrying on its business in a

manner detrimental to the intcresis of—

(A) its depositors or potential depositors;

(B) its creditors; or

(©) holders or potential holders of multi-purpose cards
issued by it or the issue of which is facilitated by it;

(ii) an authorized institution is insolvent or is likely to become
unable to meet its obligations or is about to suspend
payment;

(iii) an authorized institution has contravcned or failed to
comply with any of the provisions of this Ordinance;

(iv) an authorized institution has contravened or failed to
comply with any condition attached under scction 16 to its
authorization or approval, the condition specificd in section
49(1), the condition specificd in scction 50(1), the condition
specificd in seclion 50(2) or thc condition specificd in
section 51A(2); or

(v) his power under scction 22(1) to propose to revoke the
authorization of an authorized institution is exercisable
(and whether or nol scction 23(1) has been complied with);
or (Replaced 4 of 1997 5. 10)

(d) the .inancial Sccretary adviscs the Monclary Authority that he

| considers it in the public intercst to do 50,

' the Monetary Authority, after consultation with the Financial Sccretary, may
exercise such onc or more of the following powcrs as may from time to time
appear 1o him lo be necessary—

(A) to require the institution, by noticc in wriling served on it,
forthwith to take any action or to do any act of thing
whatsocver in relation to its affairs, business and propefty as he
may consider nccessary (including any rcquirement imposing
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restrictions on the banking busincss, busincss of taking deposits
as a deposit-taking company or business of taking deposits as a
restricted licence bank, or business of issuing or [acilitating the
issue of multi-purposc cards as the casc may be, which may be
carricd on by the institution); (Replaced 49 of 1995 s. 13
Amended 4 of 1997 5. 10)

(B) subject to subscction (3E), to give a direction that, during the
period for which the dircction is in force, the institution shall
seck advice on the management of its affairs, business and
property from an Advisor, for which purpose the Monetary
Authority shall appoint a person to be the Advisor of that
institution; {Replaced 49 of 1995 5. 13)

(C) subject to subsections (3D) and (3E), to give a dircction that,
during the period for which the direction is in force, such of the
affairs, business and property of the institution as are specified
in the dircction shall be managed by a Manager, for which
purpose the Monctary Authority shali—

(I) appoint a person to be thc Manager of that institution; and

(1I) specify in the dircction the primary objective or objectives
(not inconsistent with the provisions of this Ordinance) with
which the Manager shall comply; (Replaced 49 of 1995
5 13) :

(D) to report the circumstances to the Chiel Executive in Council.
{ Amended 68 of 1999 5. 3)

(2) Except in the circumstances specified in subsection (1)(a), the
Monetary Authority shall not excrcisc the power conferred by subsection
(1D} unless he has—

! (¢} where the authorized institution is incorporated in Hong Kong
and a direction given under subscction (1XC) is in force in
respect of the institution—

(i) given to the institution, and such rclevant persons, if any, as
he thinks fit, not less than 7 days’ notice in writing (or such
lesser period as is permitted under subscction (2A}) stating—
(A) his intention to exercise such power; and
(B) his rcasons for the cxercise thereof; and

(i) afforded the institution, and such rclevant persons, if any,
as he thinks fit, an opportunity to submit to him
represcntations in writing thercon (which representations, if
any, shall form part of his report to the Chief Executive in
Council); (Replaced 49 of 1995 5. 13. Amended 68 of

1999 5. 3)

[
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(b) where the authorized institution is incorporated outside Hong
Kong and a direction given under subscction (1)(C) is in force in
respect of the institution—

(i) given to the institution, at its principal placc of business
outside Hong Kong, not less than 7 days' noticc in writing
(or such lesser period as is permitted under subsection (2A))
stating—

(A) his intention to exercise such power; and
(B) his reasons for the cxercise thereof;, and

(ii) afforded the institution an opportunity to submit to him
represcntations in writing thercon (which representations, if
any, shall form part of his report Lo the Chicf Executive in
Council); (Replaced 49 of 1995 5. 13. Amended 68 of
19995 3)

(¢) in any other case—
(i) given to the authorized institution not less than 7 days’.

notice in writing (or such lesscr period as is permitted under
subsection (2A)) stating—
(A) his intention to excreisc such power; and
(B) his reasons for the excrcise thereof; and

(ii) afforded the institution an opporlunity to submit to him
representations in writing thercon (which representations,
if any, shall form part of his report to the Chiel Executive in
Council). (Added 49 of 1995 s. 13. Amended 68 of 1999
5. 3)

(2A) The Monectary Authority may give an authorized institution and
any relevant person less than the 7 days’ notice in writing referred to in
subscction (2) where—  (Amended 49 of 1995 5. 13)

(«) he has the consent of the Financial Sccretary to do so; and
(b) 1o do so is reasonable in the circumstances. ( Added 67 of 1992

s 3)
(3) (Repealed 49 of 1995 5. 13)
(3A) Subject to subsection (3D), thec Monclary Authority may from time
{o time vary a direction given under subscction (1)(C) in respect of—
(@) the affairs, busincss and property specificd in the direction of the
authorized institution to which the dircction rclates;
(b) the primary objcctive or objcctives specified in the direction with
which the Manager of the institution shall comply. (Added 49

of 1995 5. 13)

! (3B) It is hercby declared that any thing done, in rcliance on a direction
" given under subsection (1)(C), at any lime beforc a variation under subsection -

(3A) of that direction shall not be invalid by rcason only of that variation.
(Added 49 of 1995 5. 13)
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(3C) During the period for which a direction given under subsection (1XC)
is in force in respect of an authorized institution, any reference in this Part to—
{(a) the afTairs, business or property, or any combination thereof, of

the institution; or
(b) the primary objective or objectives with which the Manager of

the institution shall comply,
shall, unless the context otherwise requires, be construed to mean—
(i) where paragraph («) is applicable, such affairs, business or
properly, or combination thercof, as the casc may be;
(i) where paragraph (b) is applicable, such primary objective or
objectives,
specified in that direction as varicd from time to time under subsection (3A).
(Added 49 of 1995 5. 13)

(3D) Notwithstanding any other provision of this Part, no direction given
under subsection (1)(C) (including any variation thercof under subsection (3A))
in respect of an authorized institution incorporated outside Hong Kong shall
apply to any of the affairs, business or property of the inslitution except—

(@) so much of the affairs and business of the institution as are
carried on, or managed, in or from Hong Kong; and
(0) so much of the property of the institution as is cither or both of
the following—
(i) located in, or managed from, Hong Kong;
(ii) an asset of the institution’s principal place of business in Hong
Kong or of any local branch or local office. (Added 49 of
1995 5. 13.  Amended 32 of 2001 5. 10)
(3E) The Monetary Authority shall not give a dircction under subsection

. (1)(B) or (C) in respect of an authorized institution in relation to which the

Courl of First Instance has made an order for the winding-up of the
institution. (Added 49 of 1995 5. 13.  Amended 25 of 1998 5. 2)
(3F) 1t is hercby declared that the Monctary Authority may exercise his
power under subsection (1)(B) or (C) in such a way as to appoint—
(¢) acompany or partnership; or
(b) without prejudice to the gencrality of paragraph (a), 2 or more
persons,
to be the Advisor or Manager, as the casc may be, of an authorized institution.

- (Added 49 of 1995 5. 13)

(3G) Where the Monetary Authority exercises his power under
subsection (1)(C) in such a way as to appoint 2 or more persons to be the
Manager of an authorized institution, he shali— N

(@) by notice in writing, specify which of the duties and powers
imposed or conferred on a Manager under this Ordinance shall

be discharged or cxercised, as the case may be, in relation to the '

institution, by—

3
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(i) any such person alone;
(ii) any such persons jointly;
(iii) each such person; and
(b) attach that notice to the direction concerned given under that
subscction served on the institution under section S3A(1),

" and the provisions of this Ordinance (including scction 53G) shall be read and

have effect with such modifications as arc necessary Lo take into account that
notice. (Added 49 of 1995 5. 13)

(3H) For the avoidance of doubt, it is hercby declared that a person
appointed under subscction (1XB) or (C) to be the Advisor or Manager of an
authorized institution may be a person who holds an appointment under scction
5A(3) of the Exchange Fund Ordinance (Cap. 66). (Added 49 of 1995 5. 13)

(31) (Repealed 4 of 1997 5. 27)
(4) Every director, cvery chiel executive and every manager of an

authorized institution which fails to comply with any requirement of the

Monetary Authority under subscction (1)(A) commits an offence and is

liable— (Amended 32 of 200} 5. 24)
(¢) on conviction upon indictment to & fine at tier 9 and lo

imprisonment for 5 ycars and, in thc casc of a continuing
offence, to a further finc at ticr 5 for cvery day during which the
offence continues; or
(b) on summary conviction to a fine at ticr 5 and to imprisonment
for 2 years and, in the casc of a continuing offence, to a further
fine at tier 2 for every day during which the offence continues.
(Amended 4 of 1997 5. 27)
(5) In this section, “relevant person” (FBAL), in rclation to an
authorized institution, means any person who—
(¢) is the Manager of the instilulion;
(b)) is a minority sharcholder controllcr, majority sharcholder
controller or indircct controller of the institution;
(¢) has ceased to be a chicl exceutive or dircctor of the institution by
virtue of section 53B(1)(a);
(d) is a chief exccutive or director of the institution by virtue of the
operation of section 53B(2). (Added 49 of 1995 5. 13)
( Amended 82 of 1992 5. 25)
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~ 100. Remedial action

(1) Wherc an authorized institution contravenes section 98(1), the

~ institution and the Monetary Authority shall enter into discussions for the

purposes of determining what remedial action is required to be taken by the
institution for it to comply with that section, but the Monetary Authority shall

not be bound by any such discussions.

(2) The Monetary Authority may, alter holding such discussions as he
thinks fit under subsection (1), by notice in writing served on the authorized
institution, require the institution 1o take such remedial aclion as is specified in
the notice for the purpose of having the institution comply with scction 98(1).

(3) (Repealed 4 of 1997 5. 27)

(4) (Repealed 3 of 1990 5. 41)

(5) Every director, cvery chicl cxcculive and cvery manager of an
authorized institution which contravenes any requirement contained in a
notice under subsection (2) commits an offence and is liable on conviction
upon indictment to a fine at tier 8 and to imprisonment for 5 years and, in the

case of a continuing offence, to a further fine al tier 3 for every day during

which the offence continucs.  (Amended 4 of 1997 5. 27; 32 of 2001 s. 24)
(Amended 82 of 1992 5. 25)
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104, ‘Remedial action -

(1) Where an authorized institution contravencs scclion 102(1), the
institution and the Monelary Authority shall enter into discussions for the
purposcs of determining what remedial actiort is required to be taken by the
institution for it 1o comply with that scclion, but the Monetary Authority shall
not be bound by any such discussions.

(2) The Monetary Authority may, after holding such discussions as he
thinks fit under subsection (1), by noticc in writing served on the authorized
institution, require the institution to take such remedial action as is specified
in the notice for the purposc of having the institution comply with section
102(1).

(3) (Repealed 4 of 1997 5. 27)

(4) (Repealed 3 of 1990 5. 43)

(5) Every director, cvery chiel exccutive and cvery manager of an
authorized institution which contravencs any requircment contained in a
notice under subsection (2) commits an offence and is liable on conviction
upon indictment to a fine at ticr 8 and to imprisonment for 5 ycars and, in the
casc of a continuing offence, to a further finc at tier 3 for cvery day during

which the offence continucs. (Antended 4 of 1997 5. 27; 32 of 2001 5. 24)
(Amended 82 of 1992 5. 25)

by
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71. Chief executives and directors require
Monetary Authority’s consent

(1) Subject to scction 53C(S), no person shall—
(«) become—
(i) the chief exccutive of an authorized institution; or
(ii) a director of an authorized institution incorporated in Hong
Kong,

without the consent in writing of the Monctary Authority;

(b) if he becomes such chicf exccutive or director without such
consent, act or coinlinue to acl as such chiel executive or
director, as the casc may be, without such consent;

{¢) fail to comply with a condition attached under subsection (2)(&)
or (5) as such condition is in force from time to time; or

(d) act or continue to act as such chicl exccutive or director after
such consent has been withdrawn under subscclion (4).

(2) The Monctary Authotity—

(«) shall refuse to give consent under subscction (1) unless the
Mornictary Authority is satisficd that the person concerned is a fit
and proper person 1o be the chief exceutive or a director of the
authorized institution concerned;

(b) may give consent under subscction (1) subject to such conditions
as the Monetary Authorily thinks proper to attach thereto for
the purpose of securing, or further securing, that the person
concerned will continue to be a fit and proper person to be the
chief executive or a director of the authorized institution
concerned.

(3) Where the Monetary Authorily gives consent, or refuses lo give
consent, under subscction (1), he shall, as soon as is rcasonably practicable,
thereafter give notice in wriling—

(@) in the casc of the consenl, to the person concerned and the
autherized institution concerned and specifying any conditions
attached 1o the consent;

(b) in the case of the refusal, to the person concerned and the
authorized institution concerned and specilying his rcasons.

(4) Where the Monetary Authority—

(@) has decided that he has ccased to be satisficd that the chicl
cxccutive or a director of an authorized institution is a fit and
proper person to be such chicl exceutive or dircctor; :

(b} has given Lo the chiel cxccutive or director not less than 7 days’
advance notice of his decision, specifying his rcasons, and
accompanicd by a copy of this scction; and

(c) has taken into account any wrilten representation received by -
him from the chief exccutive or dircctor,

the Monetary Authority may, by notice in writing served on the chief executive
or director and the institution, withdraw the consent,
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(5) Where the Monetary Authority—
(a) has decided that he is satisfied that conditions need to be
altached to a consent given under subsection (1), or that
conditions attached to any such conscnt need to be amended, for

the purposc of securing, or further securing, that the chief
execulive or director of the authorized institution to whom the

conscnt relates will continue to be a fit and proper person to be

such chief executive or director;

(b) has given to the chiel executive or director not less than 7 days’
advance notice of his dccision, specifying his reasons, and
accompanied by a copy of this scction; and

. (¢) has taken into account any writlen representation received by
| him from the chicf cxcculive or dircclor, ,

| thc Monctary Authority may, by notice in wriling served on the chief executive
| or director and the institution, attach conditions to the conscnt, or amend
. conditions attached to the consent, as the case may be.

: (6) Any person who contravencs subsection (1) commits an offence and
" is liable—

(a) on conviclion upon indictment to a fine at tier 7 and to
imprisonment [or 2 ycars; of :

(b) on summary conviclion Lo a fine at ticr 5 and to imprisonment
for 6 months,

and, in the case of a continuing offence, Lo a further finc at tier 2 for every day
during which the offence continues.

(7) A person shall not be regarded for the purposes of subsection (1) as
becoming the chief executive or a director of an authorized institution if he is

" appointed to scrve as such chief executive or dircctor immediately on the

cxpiration of a previous term by him as such chiel exccutive or director.

(8) For the purposes of this scction, where a person has Lhe consent of
the Monctary Authority under subsection (1) to be the chief executive of an
authorized institution, and is such chicl executive, he is not required to have
the consent of the Monetary Authority under subsection (1) to be a director of

the institution.
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(9) Where immediately before the commencement* of section 16 of the
Banking (Amendment) Ordinance 2001 (32 of 2001) a person had, or was
regarded as having, the Monetary Authority's consent (“former consent”)
under this section as then in force (“former section”) to be the chiel executive
or a director of an authorized institution, then, on and after that

commencement*—
(@) the former consent shall be decmed to be the Monetary

Authorily’s consent (“deemed consent™) under subsection (1) for
the person to be that chief exccutive or director, as the case may
be; and ‘

(b) any conditions attached under the former scction to the former
consent shall be deemed to be conditions attached under
-subsection (2)(0) to the decmed consent,

and subsections (4), (5) and (8) shall apply accordingly.
( Replaced 32 of 2001s. 16)

oy

* Commencement date: 24 May 2002.



