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 At the meeting of the Bills Committee on 19 May 2005, the 
Chairman of the Bills Committee at the request of a member of the Bills 
Committee directed the Legal Service Division to provide a paper on what the 
Monetary Authority (MA) may, apart from criminal prosecution, do in respect 
of non-compliance with the provisions of the Banking Ordinance (Cap. 155) 
(BO) on the part of authorized institutions.  This paper seeks to give a 
summary of the powers exercisable by MA in the relevant situations with the 
detailed provisions extracted and attached as the Annex.  
 
2. It should perhaps be made clear at the very beginning that this 
paper would not cover the provisions introduced by the Banking (Amendment) 
Ordinance 2002 (6 of 2002).  This is because they have been introduced to 
mirror the relevant provisions of the Securities and Futures Ordinance (Cap. 
571) (SFO) to enable MA to exercise supervisory powers similar to the 
Securities and Futures Commission in respect of persons engaged in regulated 
activities and to enforce the provisions of SFO against such persons. 
 
3. In respect of a contravention of a provision of BO on the part of an 
authorized institution (AI), MA may apart from criminal prosecution exercise 
any of the following powers according to the circumstances of each case:- 

(a) revocation of authorization (section 22); 
(b) suspension (section 25); 
(c) temporary suspension (section 24); 
(d) requiring by notice in writing the AI to take any action or do 

any act or thing (section 52(1)(A)); 
(e) giving the AI a direction to seek advice from an advisor 

(section 52(1)(B)); 
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(f) giving the AI a direction that such of its affairs, business and 
property be managed by a manager (section 52(1)(C)); 

(g) requiring the AI to take remedial action for the purpose of 
complying with section 98(1) (section 100); and 

(h) requiring the AI to take remedial action for the purpose of 
complying with section 102(1) (section 104). 

Further, in respect of the chief executive and directors of an AI, MA may 
withdraw his consent to their appointment (section 71(4)). 
 
4. Revocation of authorization may be the ultimate measure that MA 
could take in respect of an AI.  The AI must cease to carry on the business, 
which is the subject of the revoked authorization (section 23(2)).  The grounds 
for exercising this power are specified in the Eighth Schedule to the Ordinance.  
They include the non-payment of any fee required under section 19, failure to 
comply with any requirement under section 60, contravention of section 74, 
and contravention of any conditions attached under section 16.  MA must 
consult the Financial Secretary (FS) before making the revocation. 
 
5. Suspension would be a less severe measure that MA could take.  
This power is exercisable on the same grounds as those for revocation (section 
25(1)).  A suspension may not exceed a period of 6 months but may be 
renewed for another period not exceeding 6 months.  The effect is similar to 
revocation except that the AI may continue to hold deposits with the consent of 
MA and subject to the conditions that he has imposed.   
 
6. Temporary suspension is applicable when in addition to the 
existence of any ground for revocation, MA considers that it is in the interest of 
depositors or potential depositors of the AI, or is advised by FS that it is in the 
public interest that urgent action must be taken (section 24(1)).  The period of 
suspension may not exceed 14 days.  Unlike the preceding measures, the 
power may be exercised without giving the AI an opportunity of being heard.  
Similar to suspension, the AI may continue to hold deposits with the consent of 
MA and subject to the conditions that he has imposed. 
 
7. Under section 52 of BO, when an AI has contravened or failed to 
comply with any of the provisions of BO, MA have general powers to require 
by notice in writing an AI to take any action or to do any act or thing in relation 
to its affairs, business and property as he may consider necessary, to give an AI 
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a direction that it shall seek advice from an advisor appointed by MA on the 
management of its affairs, business and property, or to give an AI a direction 
that such of its affairs, business and property as specified in the direction shall 
be managed by a manager appointed by MA subject to the primary objective or 
objectives specified in the direction.  The powers are exercisable after 
consultation with FS and after giving the AI concerned 7 days’ notice in writing 
and an opportunity to submit representations in writing. 
 
8. If an AI has failed to keep the capital adequacy ratio required under 
section 98(1) or the liquidity ratio required under section 102, MA has specific 
power under sections 100 and 104 respectively requiring the AI by notice in 
writing to take such remedial action as is specified in the notice for the purpose 
of having the AI comply with the relevant statutory requirements.  MA may 
hold such discussion as he thinks fit with the AI before issuing such notice. 
 
9. Under section 71 of BO, the chief executive of an AI or a director 
of an AI incorporated in Hong Kong can only be appointed with the consent of 
MA.  When MA ceased to be satisfied that such chief executive or director is 
a fit and proper person to held such position, he may by notice in writing 
withdraw his consent after giving not less than 7 days’ advance notice of his 
decision and the reasons therefor and taking into consideration any written 
representation that he may have received from such chief executive or director. 
 
10. An examination of BO does not suggest that MA has any other 
power to impose penalty or take disciplinary action in lieu of criminal 
prosecution in respect of an offence under BO that has been committed by a 
chief executive, a director or a manager of an AI. 
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