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INTRODUCTION

At the first meeting of the Bills Committee held on
19 July 2005, the Administration was requested to provide further
information on the overseas practices and legislation in relation to the
regulatory regime for the accountancy profession, including a detailed
comparison of the proposed Financial Reporting Council (FRC) and
similar bodies in other jurisdictions. More specifically, the comparison
should cover the following aspects -

(@ Powers and functions of the relevant bodies;

(b)  Whether the relevant bodies are empowered to undertake
investigation and prosecution and impose sanctions; if not, the
title and functions of the body which has such powers;

(c) Effectiveness of the regulatory regimes, including the
effectiveness in deterring and identifying irregularities; and

(d) Comparison of the proposals in the Financial Reporting
Council Bill (the Bill) and the relevant provisions in the
Sarbanes-Oxley Act in the United States (US), including their
respective backgrounds, objectives and scope of application.

2. In response to the request, we have looked further into the
practice of three other jurisdictions, namely Australia, the United
Kingdom (UK) and the US. This paper sets out our
findings/observations.



THE REGULATORY REGIME

3. As we mentioned at the meeting held on 19 July 2005, there
are considerable differences between the regulatory regimes for the
accountancy profession in the relevant jurisdictions. For example, in
Australia and the US, a person has to be registered with the financial
regulator before becoming a company auditor or public accounting firm.
In the UK and Hong Kong, there is no such registration requirement with
a financial regulator and the accountancy professional bodies (say, the
Hong Kong Institute of Certified Public Accountants (HKICPA) in the
case of Hong Kong) play a relatively greater role in the regulatory regime,
such as by prescribing the entry requirements and running the disciplinary
system.  While being useful, the international experience should
therefore be considered in the proper context.

Powers/Functions: Are the relevant bodies empowered to undertake
investigation and prosecution and impose sanctions?

4, Under the Bill, the proposed FRC in Hong Kong will
perform two key functions. One is to investigate, through the Audit
Investigation Board (AIB), suspected irregularities of auditors of listed
entities in relation to the audit of the accounts of such entities or the
preparation of any reporting accountants’ reports for inclusion in
prospectuses/listing documents. The other key function is to, through
the Financial Reporting Review Committees (FRRC), enquire into
suspected non-compliances of the financial reports of listed entities with
relevant legal, accounting and regulatory requirements. Upon the
completion of an investigation or enquiry by the AIB or FRRC, the FRC
would consider the findings and, where appropriate, refer them to other
enforcement agencies for further investigation (for example, the Police, in
respect of suspected criminal offence) or disciplinary proceedings (for
example, the HKICPA, in respect of irregularities of its members).
Furthermore, in respect of an FRRC case, the FRC may request the
relevant listed entity to revise voluntarily the accounts in question or seek
a court order to mandate such revision.



5. In Australia, the UK and the US, there are bodies performing
roles similar to those of the proposed FRC, although there are also
variations in various matters (such as their composition and powers).
Our findings are set out in paragraphs 6 to 12 below.

Australia

6. In  Australia, both the Companies Auditors and
Liquidators Disciplinary Board (CALDB) and the Financial
Reporting Panel (FRP) are statutory bodies established under the
Australian Securities and Investments Commission (ASIC) Act. The
CALDB is responsible for determining, inter alia, whether a person has
failed to perform the duties of an auditor or any functions required by the
Australian law to be carried out by a registered company auditor or is
otherwise not a fit and proper person to remain registered as an auditor.
In terms of operation, the CALDB acts like an *inquiry court” on
applications made by the ASIC or the Australian Prudential Regulation
Authority. It holds hearings to allow the relevant parties to present
evidence and then gives a ruling. In terms of sanctions, the CALDB
may impose a penalty such as a reprimand or cancellation/suspension of
the registration of a person as auditor.

7. As for the FRP (being established in 2005)!, its main
function is to see whether the financial reports of listed companies
comply with the relevant financial reporting requirements and, if not,
what changes need to be made to ensure compliance.

The UK

8. In the UK, the Department of Trade and Industry has overall
responsibility for company law, under which no person shall be appointed
as a company auditor unless he/she is a member of a recognized
professional body and is eligible for the appointment under the rules of
that body. These recognized professional bodies have their own

! The Financial Reporting Panel (FRP) is to be established under the ASIC Act as amended in 2004
to resolve any dispute between the ASIC and a company concerning the company’s accounting
treatments in its financial report.  According to our understanding, the FRP is being established in
2005.



membership requirements and disciplinary proceedings. However, the
arrangements for regulating and disciplining their members are overseen
by the UK Financial Reporting Council (UK FRC). Under the UK
FRC, there are several bodies including the Accountancy Investigation
and Discipline Board (AIDB) and the Financial Reporting Review
Panel (FRRP). The AIDB is responsible for providing an independent
investigation and discipline scheme in relation to the accountancy
profession (in addition to the disciplinary proceedings of the recognized
professional bodies)?. In terms of operation, the investigation is
generally carried out by the Executive Counsel of the AIDB, who will
bring his/her findings at a hearing of a Disciplinary Tribunal.  As for the
FRRP, its function is to seek to ensure that the financial information
provided by public and large private companies complies with the UK
Companies Act requirements.

The US

Q. In the US, in the wake of the collapse of Enron, the
Sarbanes-Oxley Act became law in August 2002. The new structure
develops powers which the Securities and Exchange Commission (SEC)
already possessed in respect of generally accepted accounting standards
and the ability to review financial statements registered with it.

10. The Sarbanes-Oxley Act also established the Public
Company Accounting Oversight Board (PCAOB), which became
operational in April 2003. A public accounting firm must register with
the PCAOB before it may act as auditor of SEC-registered companies®.
Another function of the PCAOB is to establish or adopt auditing, quality
control standards and ethical rules in relation to the conduct of audits of
public companies. Moreover, the PCAOB inspects public accounting
firms registered with the Board, and has powers to require co-operation
with quality control reviews and disciplinary proceedings. It is also
empowered to impose a broad range of disciplinary sanctions against
those firms or associated persons (e.g. employees of the firm). During a

2 In general, the AIDB shall deal with only cases where, in the opinion of the Board, important

issues affecting the public interest in the UK are raised or appear to have been raised.
®  This will include a foreign audit firm which audits the accounts of a company or subsidiary listed
on the New York Stock Exchange.



disciplinary hearing, the PCAOB will bring the “specific charge” against
the relevant accounting firm or the associated person. The rules and
disciplinary decisions made by the PCAOB are subject to review by the
SEC.

11. We have conducted a detailed comparison between the
relevant overseas bodies and the proposed FRC, in terms of matters such
as their composition, functions and powers. Our findings are set out in
the table at Annex A”.

Division of Functions

12. In general, it can be said that, in the US, the “investigation”,
“prosecution” and “disciplinary” functions rest with one party, i.e. the
PCAOB. In the UK, while all the functions are also technically
performed by one party (i.e. the AIDB), in practice there is certain degree
of separation with the “investigation” and “prosecution” functions being
undertaken by the Executive Counsel and the “disciplinary” function
performed by a separate Disciplinary Tribunal of the AIDB. The
Australian set-up is more similar to our FRC proposal, with separate
bodies performing the investigation and disciplinary functions
respectively. As mentioned in the paper presented to the LegCo Panel
on Financial Affairs on 6 May 2005, our proposal in this regard, namely
that the FRC (or AIB)’s role being confined to investigation only rather
than encompassing prosecution and disciplinary proceedings against an
auditor, is in line with the majority views received in the public
consultation in late 2003. It is considered more pragmatic and
appropriate in the light of Hong Kong’s regulatory regime for the
accountancy profession”.

The table at Annex A is an amplified version of the one attached to the Administration’s paper
entitled “Copy of the Overseas Legislation upon which the Bill is Modelled” (LC Paper No.
CB(1)2050/04-05(02)), which was circulated to Members on 15 July 2005.

Justifications for our proposal in this regard are to be set out in greater detail in the
Administration’s paper entitled “Functions of the Financial Reporting Council”.
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“Effectiveness” of the Regulatory Regimes

13. Given the differences in the legal systems, commercial
practices and social backgrounds of the relevant jurisdictions, it would be
difficult to make any sensible comparison of the “effectiveness” of the
regulatory regimes. Members may however wish to note that —

(@) Insofar as the investigation of auditors’ irregularities is
concerned, the UK has adopted a non-statutory approach, i.e.
the relevant powers of the AIDB under the UK FRC are not
backed by legislation. Instead, the AIDB imposes its
requirements on an accountant through administrative
arrangements agreed with the professional bodies® to which
the accountant belongs. On the contrary, the PCAOB in the
US and the CALDB in Australia are given statutory powers
to carry out their functions, and the same is proposed in
respect of the FRC in Hong Kong;

(b) However, there is a difference between the PCAOB, the
CALDB and the proposed FRC in terms of their
organizational/legal status. The PCAOB comes under the
US SEC, with the former’s rules and decisions subject to the
latter’s review; whereas both the CALDB and the proposed
FRC are independent statutory bodies.

(c) Furthermore, the investigatory powers’ of the AIDB in the
UK and the PCAOB in the US generally apply only to an
accountant or associated persons®. Failure to comply with

The relevant professional bodies have participated in the scheme set out by AIDB. The scheme
covers matters such as grounds for investigation and disciplinary proceedings and the obligations
of the members/member firms of those bodies (for instance, to co-operate with AIDB in the latter’s
investigation).

An example of the powers includes requiring provision of documents or attendance before a
hearing to answer questions.

These persons include employees or independent contractors of a public accounting firm. In the
case of the UK, while the AIDB may request information from any person, it does not have the
power to impose sanctions on a person who does not comply with the request. The same is true
for the US PCAOB, although under the Sarbanes-Oxley Act it may seek the issuance by the SEC
of a subpoena to require the testimony of, and production of any document in the possession of,
any person.



(d)

the request of the two bodies may lead to sanction such as
loss of membership in the recognized professional body or
de-registration of the public accounting firm concerned, but
not criminal liability. This can be contrasted with the case
in Australia where the CALDB may summon any person to
appear at a hearing to give evidence and to produce
documents/records relating to the subjects of the hearing.
Failure to comply with a summon without reasonable excuse
Is an offence.

As in the case of the CALDB, the proposed FRC in Hong
Kong would be empowered to require a person other than
the auditor/accountant concerned to, among other things,
provide reasonable assistance in the investigation of the
relevant irregularities, provided that the relevant
thresholds/conditions set out in the Bill are met®’. Failure to
comply with the FRC’s requirement without reasonable
excuse is also an offence; and

The FRRC under the Bill are generally modelled on the
similar set-up in the UK, in terms of their functions, powers
and composition. In Australia, the FRP undertakes a
similar function to see whether the financial reports of listed
companies comply with the relevant financial reporting
requirements. In practice, the more common scenario for
the activation of the FRP mechanism in Australia is the
existence of disputes between the ASIC and a listed
company over an accounting treatment(s) in the latter’s
financial statements. However, in the US, there is no
separate body established for checking of corporate reporting
by listed companies. This function remains under the
oversight of the SEC.

For example, the FRC may request a person (other than the auditor or reporting accountant
concerned) to provide reasonable assistance in the investigation only if it has reasonable cause to
believe that, among other things, such person is in possession of records or documents that contain,
or are likely to contain, information relevant to the irregularity under investigation.
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Proposals in the Bill and the Provisions in the US’s Sarbanes-Oxley
Act

14, As we explained at the Bills Committee meeting held on
19 July 2005, the Sarbanes-Oxley Act in the US covers various matters
other than the investigation/regulation of auditors. These include
disclosure of corporate information, directors’ responsibility, corporate
frauds, penalty for white collar crime, analysts’ conflict of interest etc.,
which are outside the scope of the Bill. Consequently, it would not be
appropriate to make a direct comparison between the Bill and the whole
Sarbanes-Oxley Act.

15. Those parts of the Act that may be relevant to the current
exercise (namely the provisions regarding the PCAOB, copy at Annex B),
are covered by the comparison table at Annex A and we have set out our
observations in paragraph 13 above.

Financial Services and the Treasury Bureau
September 2005



A Comparison of the Proposed FRC in Hong Kong vis-a-vis
Similar Bodies in Other Jurisdictions (Amplified Version)*

Annex A

Hong Kong The United Kingdom (UK) Australia The United States (US)
Accounting Profession ® The accounting profession | ® The accounting profession | ® There are several The accounting profession
Regulatory Regime is primarily self-regulated is primarily self-regulated professional accounting is regulated along state

by Hong Kong Institute of
Certified Public
Accountants (HKICPA).

® No person shall be
appointed as an auditor of
a company unless he is a
member of HKICPA and
holds a practicing
certificate or it is a
corporate practice.

by Six recognized
professional  accounting
bodies?.

® No person shall be

appointed as a company
auditor unless he is a
member of a recognized
professional body and is
eligible for the
appointment under the
rules of that body.

bodies such as CPA

Australia, Institute of
Chartered Accountants in
Australia (ICAA) and
National Institute of

Accountants (NIA).

Every accountant who is to
undertake an audit for a
company must be registered
with the Australian Securities
and Investments Commission
(ASIC) (similar to the
Securities and  Futures
Commission in Hong Kong)
as a registered company
auditor. ASIC may cancel
or suspend the registration of
a person as a registered
company auditor.

lines. American Institute of
CPAs (AICPA) is a
nationwide voluntary
professional  body  for
accountants.

Every public accounting
firm is required to be
registered with the Public
Company Accounting
Oversight Board (PCAOB)
appointed by the Securities
and Exchange Commission
(SEC) as a registered public
accounting firm before it
can prepare or issue audit
report with respect to any
company registered with
the SEC.

Sources of information: Relevant overseas legislation and the websites of the bodies concerned.
They are Institute of Chartered Accountants in England and Wales (ICAEW), Institute of Chartered Accountants in Scotland (ICAS), Institute of Chartered Accountant in
Ireland (ICAL), Association of Certified Accountant (ACCA), Chartered Institute of Management Accountants (CIMA) and Chartered Institute of Public Finance Accountants

(CIPFA).




Hong Kong

The United Kingdom (UK)

Australia

The United States (US)

Accounting Profession
Regulatory Regime
(cont’d)

HKICPA has its
membership requirements
and code of professional
conducts. The
Professional Accountants
Ordinance (Cap. 50)
empowers  Investigation
Committees and
Disciplinary Committees
constituted by the Council
of HKICPA to conduct
investigation and
disciplinary  proceedings
in  respect of any

The recognized
professional bodies have
their own membership
requirements, code of

professional conduct,
expulsion and disciplinary
proceedings. The
arrangements for

regulating and disciplining
their members are
overseen by the UK
Professional Oversight
Board for Accountancy
(POBA) of the UK

Each professional body has
its own membership
requirements, code  of
conduct, expulsion  and
disciplinary proceedings. The
arrangements for regulating
and disciplining their
members are overseen by the
Financial Reporting
Council®,

Although expulsion from
the AICPA would entail a
certain degree of
opprobrium, it would not
prevent an accountant from
practising.

misconduct of a certified Financial Reporting
public accountant or a Council.
practice unit’.
FRC or similar body Financial Reporting Financial Reporting Companies Auditors and | @ Public Company
Council (FRC) Council (UKFRC) Liquidators Disciplinary Accounting Oversight
Board (CALDB) Board (PCAOB)

Financial Reporting Panel
(FRP) (being established in
2005)°

A “practice unit” means (a) a firm of certified public accountants (practising) practising accountancy pursuant to the Professional Accountants Ordinance (Cap. 50); (b) a
certified public accountant practising accountancy on his own account pursuant to Cap. 50; or (c) a corporate practice registered with the HKICPA.

The Financial Reporting Council in Australia is a statutory body responsible for providing broad oversight of the process for setting accounting and auditing standards as
well as monitoring the effectiveness of auditor independence requirements in Australia.
The Financial Reporting Panel is to be established under the Australian Securities and Investments Commission Act as amended in 2004 to resolve disputes between ASIC

and any company concerning the company’s accounting treatments in its financial report.
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According to our understanding, the FRP is being established in 2005.




Hong Kong

The United Kingdom (UK)

Australia

The United States (US)

Composition

e The FRC would comprise

not more than 11
members, including the
Chairman and the Chief
Executive Officer (CEO).

Save for the ex-officio
member from the
Administration and the
CEO, all other members
would be appointed by the
Chief Executive (CE) as
below.

The CE would appoint on
an “ad personam” basis 3
members nominated by
the SFC, HKEx and
HKICPA respectively,
plus 4 to 6 other members.
The CEO is also
appointed by the CE.

e The UKFRC has up to 30
members (including the 5
Directors of UKFRC) of
whom about half of them
are representing business,
preparers/users of
accounts, and investors,
and, in addition, a number
of observers from other
bodies with an interest in
corporate reporting and
governance.

e The 5 Directors of
UKFRC (including Chair
and Deputy Chair) are all
appointed by the Secretary
of State for Trade and
Industry.

e Other members are
appointed by the
Directors.

® The CALDB consists of 14
members. These include a
Chairperson and a Deputy
Chairperson appointed by the
Minister. As for the
remaining members, the
Minister selects 6 members
from two panels of persons
nominated by two accounting
bodies and appoints 6
members as representatives
of the business community.

e The FRP consists of such
members not fewer than 5,
including the Chairperson.
All members of the FRP are
to be appointed by the
Minister.

The PCAOB comprises 5
independent members, not
more than two of whom
may be accountants.

The members of the
PCAOB are appointed by
the SEC after consultation
with the Chairman of the
Board of Governors of the
Federal Reserve System
and the Secretary of the
Treasury.




Hong Kong

The United Kingdom (UK)

Australia

The United States (US)

Organization Structure

Statutory body

The FRC would oversee
the Audit Investigation
Board (AIB) and the

Financial Reporting
Review Committee
(FRRC).

e Company limited by
guarantee.

® UKFRC oversees the
following regulatory
bodies: Professional
Oversight Board  for
Accountancy (POBA),

Financial Reporting
Review Panel (FRRP),
Accountancy

Investigation and

Discipline Board (AIDB),
Auditing Practices Board
(APB), and Accounting
Standards Board (ASB)®.

e Both the CALDB and the
FRP are statutory bodies
established under Australian
Securities and Investments
Commission Act.

Statutory body established
under the Sarbanes-Oxley
Act (Act).

It is independent of the
Federal Government.

Funding

Funded by SFC, HKEX,
HKICPA and Companies
Registry Trading Fund on
an equal share basis.

e Funded by the accounting
professions (the 6
professional bodies), the
business community
(primarily  listed UK
companies) and  the
government in  equal
proportion.

e Both the CALDB and the
FRP are funded by the
government.

The PCAOB is funded by
annual accounting support
fees levied on companies
registered with SEC.

Financial Reporting Review Panel (FRRP) is responsible for seeking to ensure that the financial information by public and large private companies complies with Companies
Act requirements; Accountancy Investigation and Discipline Board (AIDB) is responsible for providing an independent investigation and discipline scheme in relation to
accounting profession for matters which raise important issues affecting the public interest; Auditing Practices Board (APB) is responsible for establishing auditing standards;
Accounting Standards Board (ASB) is responsible for developing accounting standards; and Professional Oversight Board For Accountancy (POBA) is responsible for
overseeing the regulations of the auditing and accounting profession.




Hong Kong

The United Kingdom (UK)

Australia

The United States (US)

Accountability

e The CE may give the FRC

written directions as he
thinks fit as to the
performance of any of its
functions.

The FRC shall submit
annual report to and
furnish any information as
required by Secretary for
Financial Services and the
Treasury (SFST).

The FRC’s budget is
subject to the approval of
SFST. Its accounts shall
be audited by the Director
of Audit, published and
laid before the LegCo.

e The FRC publishes its

annual plan and budget,
up to date information
about their work,
including  minutes  of
meetings of the Board,
Council, and their
operating bodies.

® The FRC is also subject to

scrutiny by  external
auditors, Parliament,
stakeholder and the public
(through an Annual Open
Meeting).

Both CALDB and FRP are
independent of ASIC.

Both CALDB and FRP must
submit reports to the
Minister  describing their
operations which will be laid
before each House of the
Parliament.

The SEC has oversight
authority over the PCAOB.
It approves the PCAOB’s
budget and rules.

The PCAOB shall submit
annual report to the SEC
which will transmit it to the
Committee on Banking,
Housing, and Urban Affairs
of the Senate, and the
Committee on Financial
Services of the House of
Representatives.




Hong Kong

The United Kingdom (UK)

Australia

The United States (US)

Oversight of the auditing
profession

The AIB is responsible for
carrying out investigation
into suspected
irregularities  committed
by auditors of listed
entities.

The AIB consists of the
CEO of the FRC and other
members appointed by the
FRC.

e The AIDB is responsible
for investigating cases
which raise or appear to
raise serious issue
affecting  the  public
interest in the UK to
determine whether or not
an accountant has been
involved in any
misconduct.

e The AIDB has 8 members,
majority of which are
non-accountants. In
practice, its investigatory
work and  disciplinary
proceedings are done by
the Executive Counsel and
a separate Disciplinary
Tribunal (drawn from a
panel of persons)
respectively.

e The CALDB is responsible
for determining, inter alia,
whether a person has failed
to perform adequately and
properly the duties of an
auditor or any functions
required by the Australian
law to be carried out by a
registered company auditor
or is otherwise not a fit and
proper person to remain
registered as an auditor.

® The CALDB consists of 14
members, including a
Chairperson and a Deputy
Chairperson.

The PCAOB is responsible
for overseeing auditors of
public companies. It has
the authority to, inter alia,
conduct investigations and
disciplinary proceedings in
respect of any
non-compliance of the Act
and the rules of the PCAOB
and SEC by an accounting
firm.

The PCAOB comprises 5
independent members, not
more than two of whom
may be professional
accountants.




Hong Kong

The United Kingdom (UK)

Australia

The United States (US)

Investigation Power

e The framework

T is
modelled on the SFC’s
powers under sections 179
and 183 of the Securities
and Futures Ordinance
(Cap. 571). The AIB
may require the auditor or
other persons to produce
relevant records, and ask
for explanation of any
entry or omission of entry
in the records. It is also
empowered to require a
person to attend before the
AIB to answer questions
or give the AIB all
reasonable assistance in
connection  with  the
investigation.

e The Executive Counsel of
AIDB® may call upon an
accounting firm to provide
such information as he
considers necessary for
the purposes of the
investigation and to
co-operate fully in the
investigation, such as to
give evidence and to
permit the inspection of
books and records which
are in the possession or
under the control of the
firm.

e The CALDB® may summon
a person to appear at a
hearing to give evidence and
to produce documents that
are referred to in the
summons, being documents
relating to the matters that
are the subject of the hearing.
At a hearing, it may take
evidence on oath or
affirmation.

The PCAOB may
investigate any act or
omission by a registered
public accounting firm or
any associated person of
such firm that may violate
any rules of the Board, the
provisions of  securities
laws relating to the
preparation and issuance of
audit reports, professional
standards, etc.

7
8
9

The AIB may exercise a specific investigatory power subject to the proportionate thresholds set out in the Bill.
Usually the investigation is conducted by an Executive Counsel, who is a legally qualified officer of AIDB but appointed by the Nominations Committee of the UK FRC.
The CADLB usually forms a Panel to investigate or hear a particular case.




Hong Kong

The United Kingdom (UK)

Australia

The United States (US)

Investigation Power
(cont’d)

e The AIB is also
empowered to require the
person giving an
explanation to verify the
explanation by statutory
declaration. With a
warrant granted by the
Magistrate, officers of the
AIB may also enter and
search premises and seize
relevant documents. It is
an offence not to comply a
requirement of the AIB
without reasonable
excuse.

® The Executive Counsel

also has power to require
any “AIDB Participant”
(i.e.  the  recognized
professional bodies) to
provide such documentary
information in its
possession, or under its
control, as he reasonably
thinks fit and as the AIDB
Participant can lawfully
provide.

® A person served with a

summons to appear at a
hearing must not fail to
attend, and a person
appearing as a witness at a
hearing must not refuse or
fail to answer questions, or
refuse or fail to produce the
relevant documents. Unless
the relevant person has a
reasonable  excuse, such
failure or refusal will be an
offence.

The PCAOB may require
the testimony of the firm or
of any person associated
with a public accounting
firm. It may also require
the production of any
document or information in
the possession of the firm
or associated person, and
may inspect books and
records to verify the
accuracy of any documents
or information supplied.
If the firm or the person
refuses to cooperate, the
PCAOB may, say, bar such
person from being
associated with the firm or
suspend/ revoke the
registration of the firm.




Hong Kong

The United Kingdom (UK)

Australia

The United States (US)

Investigation Power
(cont’d)

e The AIDB may request or
receive from any other
person any information
which may be material to
the  investigation  or
disciplinary proceedings.
However, AIDB has no
power to sanction any
person other than the
relevant accounting
firm/accountant who does
not comply with its
request.

e Moreover, the CALDB may
refer such failure or refusal
to the court, which may
inquire into the case and
punish the person in the same
manner as if he or she had
been guilty of contempt of
the court.

® A person must not engage in
conduct that results in the
obstruction or hindering of
the investigation or hearing
of the CALDB.

The PCAOB may request
the testimony of, and
production of any
document in the possession
of, any other person, (e.g.
client of the accounting
firm) that the Board
considers  relevant  or
material. It may also seek
the issuance by the SEC of
a subpoena to require the
testimony of, and
production of any
document in the possession
of, any person.

Initiation of disciplinary
proceedings

e The AIB will submit an

investigation report to the
FRC for the latter’s
determination as to
whether or not the case
should be referred to other
regulatory authorities or
professional bodies.

e Where, following his
investigation, the
Executive Counsel

considers that an
accounting firm appeared
to have committed any
misconduct and has not
given a  satisfactory
response, he/she shall
deliver to the AIDB a
formal complaint against
the firm.

e The CALDB is also
responsible for the conduct
of disciplinary proceedings
/hearings.

The PCAOB is also
responsible for any
proceedings to determine
whether a registered public
accounting firm, or an
associated person, should
be disciplined.




Hong Kong

The United Kingdom (UK)

Australia

The United States (US)

Disciplinary Proceedings | ® Not

applicable, the
proposed FRC would not
perform disciplinary
functions.

e Upon the receipt of a

formal complaint, the
AIDB will appoint a
Disciplinary Tribunal to
conduct disciplinary
hearing.

e |In the disciplinary
proceedings, the

Executive Counsel shall
act as the complainant and
shall  bring  evidence
against the accounting
firm concerned.

e The Disciplinary Tribunal

shall give the accounting
firm an opportunity to
hear the evidence against
him,  call/cross-examine
witnesses and to make
representations.

o Usually the CALDB acts on

applications made by the

ASIC or Australian
Prudential Regulation
Authority (APRA)™.

The CALDB shall give the
ASIC/APRA as well as the
responding auditor
opportunity to appear at the
hearing and to adduce
evidence.

In a disciplinary hearing,
the PCAOB shall bring
specific  charges  with
respect to the firm or
person concerned.

The PCAOB shall provide
the firm or  person
concerned with an
opportunity to defend in
disciplinary proceedings.

10

Awustralian Prudential Regulation Authority (APRA), established under the Australian Prudential Regulation Authority Act, is the prudential regulator of the Australian
financial services sectors (including banks, credit unions and insurance companies).
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Hong Kong The United Kingdom (UK) Australia The United States (US)
Sanctions e AIB will not have | @ The Disciplinary Tribunal | @ The CALDB may reprimand The PCAOB may impose
disciplinary function, may impose sanctions the person; cancel, or sanctions, e.g. suspension/

which rests with the
HKICPA under the
Professional Accountants
Ordinance (Cap. 50).

The disciplinary decision
of a Disciplinary
Committee of the
HKICPA is subject to
appeal to the Court of
Appeal.

such as reprimand, fine
and suspension of licence.
Every recognized
professional body must
recognize the ruling of the
AIDB.

® The decision of the
Disciplinary Tribunal is
subject to appeal to an
Appeal Tribunal.

suspend for a specified
period the registration of the
person as an auditor; require
the person to undertake to
engage in or refrain from
engaging in a specified
conduct.

® The decision of the CALDB
is subject to appeal to the
Administrative Appeals
Tribunal.

revocation of registration,
civil fine, censure,
mandatory additional
professional training, etc.
It may also refer an
investigation to the SEC
and any other regulators.

The SEC may review and

modify the disciplinary
sanctions  imposed by
PCAOB.

Oversight of the quality
of Corporate Financial
Reporting

The FRRP will comprise
not less than 20 members
of a wide range of

financial reporting,
auditing, banking,
financial services and
commercial expertise,

appointed by the CE.

® At present, the FRRP
comprises 24 members
appointed by the FRC.

® The FRP will consist of such
members not fewer than 5.

Not applicable, the
corporate reporting of listed
companies remains under
the oversight of the SEC.
The SEC has general
powers such as requesting a
listed corporation to
provide documents,
records, or explanation.
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The United Kingdom (UK)

Australia

The United States (US)

Oversight of the quality
of Corporate Financial
Reporting (cont’d)

® At least five members

drawn from the FRRP will
constitute a FRRC to
enquire into an individual
case.

The FRRC would enquire
into suspected
non-compliances of the
accounts and financial
statements  of listed
entities  with  relevant
legal, accounting and
regulatory requirements.

The FRRC would have the
power to require
documents, information
and explanations.

e A group of FRRP
members (Group),
normally 5, will conduct
an enquiry.

e The Group considers
whether the accounts of a
public company and a
large private company
comply with relevant legal
and accounting
requirements*.

e The FRRP may ask
directors to explain any
apparent departure from
the accounting
requirement, and require
the company, its officers
or auditors to produce any
documents, information or
explanation.

® Three members will be
drawn from the FRP to form
a dedicated panel (Panel) to
consider a case.

e The Panel will see whether
the financial reports comply
with the relevant financial
reporting requirements, and
if not, the changes need to be
made to ensure compliance
and prepare a report.

® The Panel may by written
summons require a staff of
ASIC, an officer of the
company, the  relevant
auditor, and any other person
involved to give evidence,
answer questions and
produce documents.

11

any conclusion it reaches in relation to any such reports.
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The FRRP in the UK is also appointed under the Supervision of Accounts and Reports (Prescribed Body) Order 2005 to keep under review financial reports produced by
issuers of listed securities that are required to comply with the accounting requirements of the listing rules and, if it thinks fit, to inform the Financial Services Authority of




Hong Kong

The United Kingdom (UK)

Australia

The United States (US)

Oversight of the quality
of Corporate Financial
Reporting (cont’d)

e The FRC may request

voluntary rectification of
accounts.

The FRC may seek a court
order to secure mandatory
rectification or refer to the
Stock  Exchange  for
further action.

e The FRRP may request
voluntary rectification of
accounts.

e The FRRP may seek a
court order to secure
mandatory rectification or
refer to the Financial
Services  Authority for
further action.

e A Court, or a tribunal of fact,
may have regard to the
Panel’s report in determining
whether the financial report
complied with the relevant
financial reporting
requirement.
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made pursuant to the securities laws, and for other purposes.

[H.R. 3763]

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the “Sarbanes- Iesponsibility.
Oxley Act of 2002”.

(b) TABLE OF CONTENTS.—The table of contents for this Act
is as follows:

. 1. Short title; table of contents.
. 2. Definitions.
. 3. Commission rules and enforcement.

TITLE I—PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD
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Inspections of registered public accounting firms.

Investigations and disciplinary proceedings.

Foreign public accounting firms.

Commission oversight of the Board.

Accounting standards.

Funding.

TITLE II—AUDITOR INDEPENDENCE

Services outside the scope of practice of auditors.

Preapproval requirements.

Audit partner rotation.

Auditor reports to audit committees.

Conforming amendments.

Conflicts of interest.

Study of mandatory rotation of registered public accounting firms.
Commission authority.

Considerations by appropriate State regulatory authorities.

TITLE III—CORPORATE RESPONSIBILITY

Public company audit committees.

Corporate responsibility for financial reports.
Improper influence on conduct of audits.

Forfeiture of certain bonuses and profits.

Officer and director bars and penalties.

Insider trades during pension fund blackout periods.
Rules of professional responsibility for attorneys.
Fair funds for investors.

TITLE IV—ENHANCED FINANCIAL DISCLOSURES

Disclosures in periodic reports.
Enhanced conflict of interest provisions.

Sarbanes-Oxley
Act of 2002.
Corporate

15 USC 7201
note.

Disclosures of transactions involving management and principal stock-

holders.
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Management assessment of internal controls.
Exemption.

Code of ethics for senior financial officers.
Disclosure of audit committee financial expert.

. Enhanced review of qeriodic disclosures by issuers.
C

Real time issuer disclosures.

TITLE V-—ANALYST CONFLICTS OF INTEREST

Treatment of securities analysts by registered securities associations and
national securities exchanges.

TITLE VI—COMMISSION RESOURCES AND AUTHORITY

Authorization of appropriations.

Apgearance and practice before the Commission.

Federal court authority to impose penny stock bars.
Qualifications of associated persons of brokers and dealers.

TITLE VII—-STUDIES AND REPORTS

GAO study and report regarding consolidation of public accounting firms.
Commission study and report regarding credit rating agencies.

Study and report on violators and violations

Study of enforcement actions.

Study of investment banks.

TITLE VIII—-CORPORATE AND CRIMINAL FRAUD ACCOUNTABILITY

. 801.
. 802.
. 803.
. 804.
. 805.

. 806.
. 807.

Short title.

Criminal penalties for altering documents.

Debts nondischargeable if incurred in violation of securities fraud laws.

Statute of limitations for securities fraud.

Review of Federal Sentencing Guidelines for obstruction of justice and ex-
tensive criminal fraud.

Protection for employees of publicly traded companies who provide evi-
dence of fraud.

Criminal penalties for defrauding shareholders of publicly traded compa-
nies.

TITLE IX—WHITE-COLLAR CRIME PENALTY ENHANCEMENTS

901.
902.
903.
904.

905,

Short title.

Attempts and conspiracies to commit criminal fraud offenses.

Criminal penalties for mail and wire fraud.

Criminal penalties for violations of the Employee Retirement Income Se-
curity Act of 1974.

A}nendment to sentencing guidelines relating to certain white-collar of-
enses.

Corporate responsibility for financial reports.

TITLE X—CORPORATE TAX RETURNS

1001. Sense of the Senate regarding the signing of corporate tax returns by

1101.
1102.
1103.

1104.
1105.

1106.
1107.

chief executive officers.

TITLE XI—CORPORATE FRAUD AND ACCOUNTABILITY

Short title.

Tampering with a record or otherwise impeding an official proceeding.
Temporary freeze authority for the Securities and Exchange Commis-
sion.

Amendment to the Federal Sentencing Guidelines.

Authority of the Commission to prohibit persons from serving as officers
or directors.

Increased criminal penalties under Securities Exchange Act of 1934.
Retaliation against informants.

SEC. 2. DEFINITIONS.

(a) IN GENERAL.—In this Act, the following definitions shall
apply:

(1) APPROPRIATE STATE REGULATORY AUTHORITY.—The term

“appropriate State regulatory authority” means the State
agency or other authority responsible for the licensure or other
regulation of the practice of accounting in the State or States
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having jurisdiction over a registered public accounting firm
or associated person thereof, with respect to the matter in
question.

(2) AuDIT.—The term “audit” means an examination of
the financial statements of any issuer by an independent public
accounting firm in accordance with the rules of the Board
or the Commission (or, for the period preceding the adoption
of applicable rules of the Board under section 103, in accordance
with then-applicable generally accepted auditing and related
standards for such purposes), for the purpose of expressing
an opinion on such statements.

(3) AupIT COMMITTEE.—The term “audit committee”
means—

(A) a committee (or equivalent body) established by
and amongst the board of directors of an issuer for the
purpose of overseeing the accounting and financial
reporting processes of the issuer and audits of the financial
statements of the issuer; and

(B) if no such committee exists with respect to an
issuer, the entire board of directors of the issuer.

(4) AuDIT REPORT.—The term “audit report” means a docu-
ment or other record—

(A) prepared following an audit performed for purposes
of compliance by an issuer with the requirements of the
securities laws; and

(B) in which a public accounting firm either—

(i) sets forth the opinion of that firm regarding

a financial statement, report, or other document; or

(ii) asserts that no such opinion can be expressed.

(5) BoARD.—The term “Board” means the Public Company
Accounting Oversight Board established under section 101.

(6) CoMMisSION.—The term “Commission” means the Secu-
rities and Exchange Commission.

(7) IsSSUER.—The term “issuer” means an issuer (as defined
in section 3 of the Securities Exchange Act of 1934 (15 U.S.C.
78c)), the securities of which are registered under section 12
of that Act (15 U.S.C. 78]), or that is required to file reports
under section 15(d) (15 U.S.C. 780(d)), or that files or has
filed a registration statement that has not yet become effective
under the Securities Act of 1933 (15 U.S.C. 77a et seq.), and
that it has not withdrawn.

(8) NON-AUDIT SERVICES.—The term “non-audit services”
means any professional services provided to an issuer by a
registered public accounting firm, other than those provided
to an issuer in connection with an audit or a review of the
financial statements of an issuer.

(9) PERSON ASSOCIATED WITH A PUBLIC ACCOUNTING FIRM.—

(A) IN GENERAL.—The terms “person associated with
a public accounting firm” (or with a “registered public
accounting firm”) and “associated person of a public
accounting firm” (or of a “registered public accounting
firm”) mean any individual proprietor, partner, share-
holder, principal, accountant, or other professional
employee of a public accounting firm, or any other inde-
pendent contractor or entity that, in connection with the
preparation or issuance of any audit report—
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(i) shares in the profits of, or receives compensation
in any other form from, that firm; or

(ii) participates as agent or otherwise on behalf
of such accounting firm in any activity of that firm.

(B) EXEMPTION AUTHORITY.—The Board may, by rule,
exempt persons engaged only in ministerial tasks from
the definition in subparagraph (A), to the extent that the
Board determines that any such exemption is consistent
with the purposes of this Act, the public interest, or the
protection of investors.

(10) PROFESSIONAL STANDARDS.—The term “professional
standards” means—

(A) accounting principles that are—

(1) established by the standard setting body

described in section 19(b) of the Securities Act of 1933,

as amended by this Act, or prescribed by the Commis-

sion under section 19(a) of that Act (15 U.S.C. 17a(s))

or section 13(b) of the Securities Exchange Act of 1934

(15 U.S.C. 78a(m)); and

(i) relevant to audit reports for particular issuers,
or dealt with in the quality control system of a par-
ticular registered public accounting firm; and

(B) auditing standards, standards for attestation
engagements, quality control policies and procedures, eth-
ical and competency standards, and independence stand-
ards (including rules implementing title IT) that the Board
or the Commission determines—

(i) relate to the preparation or issuance of audit
reports for issuers; and

(ii) are established or adopted by the Board under
section 103(a), or are promulgated as rules of the

Commission.

(11) PUBLIC ACCOUNTING FIRM.—The term “public
accounting firm” means—

(A) a proprietorship, partnership, incorporated associa-
tion, corporation, limited liability company, limited liability
partnership, or other legal entity that is engaged in the
practice of public accounting or preparing or issuing audit
reports; and

(B) to the extent so designated by the rules of the
Board, any associated person of any entity described in
subparagraph (A).

(12) REGISTERED PUBLIC ACCOUNTING FIRM.—The term “reg-
istered public accounting firm” means a public accounting firm
registered with the Board in accordance with this Act.

(13) RULES OF THE BOARD.—The term “rules of the Board”
means the bylaws and rules of the Board (as submitted to,
and approved, modified, or amended by the Commission, in
accordance with section 107), and those stated policies, prac-
tices, and interpretations of the Board that the Commission,
by rule, may deem to be rules of the Board, as necessary
or appropriate in the public interest or for the protection of
investors.

(14) SECURITY.—The term “security” has the same meaning
as in section 3(a) of the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)).
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(15) SECURITIES LAWS.—The term “securities laws” means
the provisions of law referred to in section 3(a)(47) of the
Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(47)), as
amended by this Act, and includes the rules, regulations, and
orders issued by the Commission thereunder.

(16) STATE.—The term “State” means any State of the
United States, the District of Columbia, Puerto Rico, the Virgin
ISslands, or any other territory or possession of the United

tates.

(b) CONFORMING AMENDMENT.—Section 3(a)(47) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78c(a)(47)) is amended by
inserting “the Sarbanes-Oxley Act of 2002,” before “the Public”.

SEC. 3. COMMISSION RULES AND ENFORCEMENT. 15 USC 7202.

(a) REGULATORY ACTION.—The Commission shall promulgate
such rules and regulations, as may be necessary or appropriate
in the public interest or for the protection of investors, and in
furtherance of this Act.

(b) ENFORCEMENT.—

(1) IN GENERAL.—A violation by any person of this Act,
any rule or regulation of the Commission issued under this
Act, or any rule of the Board shall be treated for all purposes
in the same manner as a violation of the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.) or the rules and regulations
issued thereunder, consistent with the provisions of this Act,
and any such person shall be subject to the same penalties,
and to the same extent, as for a violation of that Act or
such rules or regulations.

(2) INVESTIGATIONS, INJUNCTIONS, AND PROSECUTION OF
OFFENSES.—Section 21 of the Securities Exchange Act of 1934
(15 U.S.C. 78u) is amended—

(A) in subsection (a)(1), by inserting “the rules of the

Public Company Accounting Oversight Board, of which such

person is a registered public accounting firm or a person

associated with such a firm,” after “is a participant,”;
(B) in subsection (d)(1), by inserting “the rules of the

Public Company Accounting Oversight Board, of which such

person is a registered public accounting firm or a person

associated with such a firm,” after “is a participant,”;
(C) in subsection (e), by inserting “the rules of the

Public Company Accounting Oversight Board, of which such

person is a registered public accounting firm or a person

associated with such a firm,” after “is a participant,”; and

(D) in subsection (f), by inserting “or the Public Com-
pany Accounting Oversight Board” after “self-regulatory
organization” each place that term appears.

(3) CEASE-AND-DESIST PROCEEDINGS.—Section 21C(c)(2) of
the Securities Exchange Act of 1934 (15 U.S.C. 78u-3(c)(2))
is amended by inserting “registered public accounting firm (as
defined in section 2 of the Sarbanes-Oxley Act of 2002),” after
“government securities dealer,”.

(4) ENFORCEMENT BY FEDERAL BANKING AGENCIES.—Section
12(i) of the Securities Exchange Act of 1934 (15 U.S.C. 781(3))
is amended by—

(A) striking “sections 12,” each place it appears and
inserting “sections 10A(m), 12,”; and
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15 USC 7211.

(B) striking “and 16,” each place it appears and
inserting “and 16 of this Act, and sections 302, 303, 304,
3?(256 61201(b), 404, 406, and 407 of the Sarbanes-Oxley Act
0 0.

(c) EFFECT ON COMMISSION AUTHORITY.—Nothing in this Act
or the rules of the Board shall be construed to impair or limit—

(1) the authority of the Commission to regulate the
accounting profession, accounting firms, or persons associated
fvith such firms for purposes of enforcement of the securities
aws;

(2) the authority of the Commission to set standards for
accounting or auditing practices or auditor independence,
derived from other provisions of the securities laws or the
rules or regulations thereunder, for purposes of the preparation
imd issuance of any audit report, or otherwise under applicable
aw; or

(3) the ability of the Commission to take, on the initiative
of the Commission, legal, administrative, or disciplinary action
against any registered public accounting firm or any associated
person thereof.

TITLE I—PUBLIC COMPANY
ACCOUNTING OVERSIGHT BOARD

SEC. 101. ESTABLISHMENT; ADMINISTRATIVE PROVISIONS.

(a) ESTABLISHMENT OF BOARD.—There is established the Public
Company Accounting Oversight Board, to oversee the audit of public
companies that are subject to the securities laws, and related mat-
ters, in order to protect the interests of investors and further
the public interest in the preparation of informative, accurate,
and independent audit reports for companies the securities of which
are sold to, and held by and for, public investors. The Board shall
be a body corporate, operate as a nonprofit corporation, and have
succession until dissolved by an Act of Congress.

(b) StATUS.—The Board shall not be an agency or establishment
of the United States Government, and, except as otherwise provided
in this Act, shall be subject to, and have all the powers conferred
upon a nonprofit corporation by, the District of Columbia Nonprofit
Corporation Act. No member or person employed by, or agent for,
the Board shall be deemed to be an officer or employee of or
agent for the Federal Government by reason of such service.

(¢) Duties oF THE BOARD.—The Board shall, subject to action
by the Commission under section 107, and once a determination
is made by the Commission under subsection (d) of this section—

(1) register public accounting firms that prepare audit
reports for issuers, in accordance with section 102;

(2) establish or adopt, or both, by rule, auditing, quality
control, ethics, independence, and other standards relating to
the preparation of audit reports for issuers, in accordance with
section 103;

(3) conduct inspections of registered public accounting
ﬁrms(,1 in accordance with section 104 and the rules of the
Board;

(4) conduct investigations and disciplinary proceedings con-
cerning, and impose appropriate sanctions where justified upon,
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registered public accounting firms and associated persons of

such firms, in accordance with section 105;

(5) perform such other duties or functions as the Board
(or the Commission, by rule or order) determines are necessary
or appropriate to promote high professional standards among,
and 1mprove the quality of audit services offered by, registered
public accounting firms and associated persons thereof, or other-
wise to carry out this Act, in order to protect investors, or
to further the public interest;

(6) enforce compliance with this Act, the rules of the Board,
professional standards, and the securities laws relating to the
preparation and issuance of audit reports and the obligations
and liabilities of accountants with respect thereto, by registered
public accounting firms and associated persons thereof; and

(7) set the budget and manage the operations of the Board
and the staff of the Board.

(d) CoMMISSION DETERMINATION.—The members of the Board
shall take such action (including hiring of staff, proposal of rules,
and adoption of initial and transitional auditing and other profes-
sional standards) as may be necessary or appropriate to enable
the Commission to determine, not later than 270 days after the
date of enactment of this Act, that the Board is so organized
and has the capacity to carry out the requirements of this title,
and to enforce compliance with this title by registered public
accounting firms and associated persons thereof. The Commission
shall be responsible, prior to the appointment of the Board, for
the planning for the establishment and administrative transition
to the Board’s operation.

(e) BOARD MEMBERSHIP.—

(1) CoMpPOSITION.—The Board shall have 5 members,
appointed from among prominent individuals of integrity and
reputation who have a demonstrated commitment to the
interests of investors and the public, and an understanding
of the responsibilities for and nature of the financial disclosures
required of issuers under the securities laws and the obligations
of accountants with respect to the preparation and issuance
of audit reports with respect to such disclosures.

(2) LIMITATION.—Two members, and only 2 members, of
the Board shall be or have been certified public accountants
pursuant to the laws of 1 or more States, provided that, if
1 of those 2 members is the chairperson, he or she may not
have been a practicing certified public accountant for at least
5 years prior to his or her appointment to the Board.

(3) FULL-TIME INDEPENDENT SERVICE.—Each member of the
Board shall serve on a full-time basis, and may not, concurrent
with service on the Board, be employed by any other person
or engage in any other professional or business activity. No
member of the Board may share in any of the profits of,
or receive payments from, a public accounting firm (or any
other person, as determined by rule of the Commission), other
than fixed continuing payments, subject to such conditions as
the Commission may impose, under standard arrangements
for the retirement of members of public accounting firms.

(4) APPOINTMENT OF BOARD MEMBERS.—

(A) INITIAL BOARD.—Not later than 90 days after the Deadline.
date of enactment of this Act, the Commission, after con-
sultation with the Chairman of the Board of Governors
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of the Federal Reserve System and the Secretary of the

Treasury, shall appoint the chairperson and other initial

members of the Board, and shall designate a term of service

for each.

(B) VACANCIES.—A vacancy on the Board shall not
affect the powers of the Board, but shall be filled in the
same manner as provided for appointments under this
section.

(5) TERM OF SERVICE.—

(A) IN GENERAL.—The term of service of each Board
member shall be 5 years, and until a successor is appointed,
except that—

(i) the terms of office of the initial Board members

(other than the chairperson) shall expire in annual

increments, 1 on each of the first 4 anniversaries of

the initial date of appointment; and

(il) any Board member appointed to fill a vacancy
occurring before the expiration of the term for which
the predecessor was appointed shall be appointed only
for the remainder of that term.

(B) TERM LIMITATION.—No person may serve as a
member of the Board, or as chairperson of the Board,
for more than 2 terms, whether or not such terms of
service are consecutive.

(6) REMOVAL FROM OFFICE.—A member of the Board may
be removed by the Commission from office, in accordance with
section 107(d)(3), for good cause shown before the expiration
of the term of that member.

(f) Powers OF THE BOARD.—In addition to any authority

granted to the Board otherwise in this Act, the Board shall have
the power, subject to section 107—

Contracts.

(1) to sue and be sued, complain and defend, in its corporate
name and through its own counsel, with the approval of the
Commission, in any Federal, State, or other court;

(2) to conduct its operations and maintain offices, and
to exercise all other rights and powers authorized by this Act,
in any State, without regard to any qualification, licensing,
or other provision of law in effect in such State (or a political
subdivision thereof);

(3) to lease, purchase, accept gifts or donations of or other-
wise acquire, improve, use, sell, exchange, or convey, all of
or an interest in any property, wherever situated;

(4) to appoint such employees, accountants, attorneys, and
other agents as may be necessary or appropriate, and to deter-
mine their qualifications, define their duties, and fix their
salaries or other compensation (at a level that is comparable
to private sector self-regulatory, accounting, technical, super-
visory, or other staff or management positions);

(5) to allocate, assess, and collect accounting support fees
established pursuant to section 109, for the Board, and other
fees and charges imposed under this title; and

(6) to enter into contracts, execute instruments, incur liabil-
ities, and do any and all other acts and things necessary,
appropriate, or incidental to the conduct of its operations and
the exercise of its obligations, rights, and powers imposed or
granted by this title.
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(g) RULES OF THE BOARD.—The rules of the Board shall, subject
to the approval of the Commission—

(1) provide for the operation and administration of the
Board, the exercise of its authority, and the performance of
its responsibilities under this Act;

(2) permit, as the Board determines necessary or appro-
priate, delegation by the Board of any of its functions to an
individual member or employee of the Board, or to a division
of the Board, including functions with respect to hearing, deter-
mining, ordering, certifying, reporting, or otherwise acting as
to any matter, except that—

(A) the Board shall retain a discretionary right to
review any action pursuant to any such delegated function,
upon its own motion;

(B) a person shall be entitled to a review by the Board
with respect to any matter so delegated, and the decision
of the Board upon such review shall be deemed to be
the action of the Board for all purposes (including appeal
or review thereof); and

(C) if the right to exercise a review described in
subparagraph (A) is declined, or if no such review is sought
within the time stated in the rules of the Board, then
the action taken by the holder of such delegation shall
for all purposes, including appeal or review thereof, be
deemed to be the action of the Board;

(3) establish ethics rules and standards of conduct for Board
members and staff, including a bar on practice before the
Board (and the Commission, with respect to Board-related mat-
ters) of 1 year for former members of the Board, and appropriate
perc'liods (not to exceed 1 year) for former staff of t}l)le Board;
an

(4) provide as otherwise required by this Act.

(h) ANNUAL REPORT TO THE COMMISSION.—The Board shall Deadline.
submit an annual report (including its audited financial statements)
to the Commission, and the Commission shall transmit a copy
of that report to the Committee on Banking, Housing, and Urban
Affairs of the Senate, and the Committee on Financial Services
of the House of Representatives, not later than 30 days after the
date of receipt of that report by the Commission.

SEC. 102. REGISTRATION WITH THE BOARD. 15 USC 7212.

(a) MANDATORY REGISTRATION.—Beginning 180 days after the
date of the determination of the Commission under section 101(d),
it shall be unlawful for any person that is not a registered public
accounting firm to prepare or issue, or to participate in the prepara-
tion or issuance of, any audit report with respect to any issuer.

(b) APPLICATIONS FOR REGISTRATION.—

(1) FORM OF APPLICATION.—A public accounting firm shall
use such form as the Board may prescribe, by rule, to apply
for registration under this section.

(2) CONTENTS OF APPLICATIONS.—Each public accounting
firm shall submit, as part of its application for registration,
in such detail as the Board shall specify—

(A) the names of all issuers for which the firm prepared
or issued audit reports during the immediately preceding
calendar year, and for which the firm expects to prepare
or issue audit reports during the current calendar year;
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(B) the annual fees received by the firm from each
such issuer for audit services, other accounting services,
and non-audit services, respectively;

(C) such other current financial information for the
most recently completed fiscal year of the firm as the
Board may reasonably request;

(D) a statement of the quality control policies of the
firm for its accounting and auditing practices;

(E) a list of all accountants associated with the firm
who participate in or contribute to the preparation of audit
reports, stating the license or certification number of each
such person, as well as the State license numbers of the
firm itself;

(F) information relating to criminal, civil, or adminis-
trative actions or disciplinary proceedings pending against
the firm or any associated person of the firm in connection
with any audit report;

(G) copies of any periodic or annual disclosure filed
by an issuer with the Commission during the immediately
preceding calendar year which discloses accounting dis-
agreements between such issuer and the firm in connection
with an audit report furnished or prepared by the firm
for such issuer; and

(H) such other information as the rules of the Board
or the Commission shall specify as necessary or appropriate
in the public interest or for the protection of investors.
(3) ConseENTs.—Each application for registration under this

subsection shall include—

(A) a consent executed by the public accounting firm
to cooperation in and compliance with any request for
testimony or the production of documents made by the
Board in the furtherance of its authority and responsibil-
ities under this title (and an agreement to secure and
enforce similar consents from each of the associated persons
of the public accounting firm as a condition of their contin-
ue(él1 employment by or other association with such firm);
an

(B) a statement that such firm understands and agrees
that cooperation and compliance, as described in the con-
sent required by subparagraph (A), and the securing and
enforcement of such consents from its associated persons,
in accordance with the rules of the Board, shall be a
condition to the continuing effectiveness of the registration
of the firm with the Board.

(c) ACTION ON APPLICATIONS.—

(1) TIMING.—The Board shall approve a completed applica-
tion for registration not later than 45 days after the date
of receipt of the application, in accordance with the rules of
the Board, unless the Board, prior to such date, issues a written
notice of disapproval to, or requests more information from,
the prospective registrant.

(2) TREATMENT.—A written notice of disapproval of a com-
pleted application under paragraph (1) for registration shall
be treated as a disciplinary sanction for purposes of sections
105(d) and 107(c).

(d) PERIODIC REPORTS.—Each registered public accounting firm

shall submit an annual report to the Board, and may be required
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to report more frequently, as necessary to update the information
contained in its application for registration under this section, and
to provide to the Board such additional information as the Board
or the Commission may specify, in accordance with subsection (b)(2).

(e) PUBLIC AVAILABILITY.—Registration applications and annual
reports required by this subsection, or such portions of such applica-
tions or reports as may be designated under rules of the Board,
shall be made available for public inspection, subject to rules of
the Board or the Commission, and to applicable laws relating to
the confidentiality of proprietary, personal, or other information
contained in such applications or reports, provided that, in all
events, the Board shall protect from public disclosure information
reasonably identified by the subject accounting firm as proprietary
information.

(f) REGISTRATION AND ANNUAL FEES.—The Board shall assess
and collect a registration fee and an annual fee from each registered
public accounting firm, in amounts that are sufficient to recover
the costs of processing and reviewing applications and annual
reports.

SEC. 103. AUDITING, QUALITY CONTROL, AND INDEPENDENCE STAND- 15 USC 7213.
ARDS AND RULES.

(a) AUDITING, QUALITY CONTROL, AND ETHICS STANDARDS.—

(1) IN GENERAL.—The Board shall, by rule, establish,
including, to the extent it determines appropriate, through
adoption of standards proposed by 1 or more professional groups
of accountants designated pursuant to paragraph (3)(A) or
advisory groups convened pursuant to paragraph (4), and
amend or otherwise modify or alter, such auditing and related
attestation standards, such quality control standards, and such
ethics standards to be used by registered public accounting
firms in the preparation and issuance of audit reports, as
required by this Act or the rules of the Commission, or as
may be necessary or appropriate in the public interest or for
the protection of investors.

(2) RULE REQUIREMENTS.—In carrying out paragraph (1),
the Board—

(A) shall include in the auditing standards that it
adopts, requirements that each registered public accounting
firm shall—

(i) prepare, and maintain for a period of not less
than 7 years, audit work papers, and other information
related to any audit report, in sufficient detail to sup-
port the conclusions reached in such report;

(ii) provide a concurring or second partner review
and approval of such audit report (and other related
information), and concurring approval in its issuance,
by a qualified person (as prescribed by the Board)
associated with the public accounting firm, other than
the person in charge of the audit, or by an independent
reviewer (as prescribed by the Board); and

(iii) describe in each audit report the scope of
the auditor’s testing of the internal control structure
and procedures of the issuer, required by section
404(b), and present (in such report or in a separate
report)—



116 STAT. 756 PUBLIC LAW 107-204—JULY 30, 2002

(I) the findings of the auditor from such
testing;

(II) an evaluation of whether such internal
control structure and procedures—

(aa) include maintenance of records that
in reasonable detail accurately and fairly
reflect the transactions and dispositions of the
assets of the issuer;

(bb) provide reasonable assurance that
transactions are recorded as necessary to
permit preparation of financial statements in
accordance with generally accepted accounting
principles, and that receipts and expenditures
of the issuer are being made only in accord-
ance with authorizations of management and
directors of the issuer; and
(IIT) a description, at a minimum, of material

weaknesses in such internal controls, and of any

material noncompliance found on the basis of such
testing.

(B) shall include, in the quality control standards that
it adopts with respect to the issuance of audit reports,
requirements for every registered public accounting firm
relating to—

(i) monitoring of professional ethics and independ-
ence from issuers on behalf of which the firm issues
audit reports;

(ii) consultation within such firm on accounting
and auditing questions;

(iii) supervision of audit work;

(iv) hiring, professional development, and advance-
ment of personnel,;

(v) the acceptance and continuation of engage-
ments;

(vi) internal inspection; and

(vii) such other requirements as the Board may
prescribe, subject to subsection (a)(1).

(3) AUTHORITY TO ADOPT OTHER STANDARDS.—

(A) IN GENERAL.—In carrying out this subsection, the
Board—

(i) may adopt as its rules, subject to the terms
of section 107, any portion of any statement of auditing
standards or other professional standards that the
Board determines satisfy the requirements of para-
graph (1), and that were proposed by 1 or more profes-
sional groups of accountants that shall be designated
or recognized by the Board, by rule, for such purpose,
pursuant to this paragraph or 1 or more advisory
groups convened pursuant to paragraph (4); and

(i) notwithstanding clause (i), shall retain full
authority to modify, supplement, revise, or subse-
quently amend, modify, or repeal, in whole or in part,
any portion of any statement described in clause (i).
(B) INITIAL AND TRANSITIONAL STANDARDS.—The Board

shall adopt standards described in subparagraph (A)(i) as
initial or transitional standards, to the extent the Board
determines necessary, prior to a determination of the
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Commission under section 101(d), and such standards shall

be separately approved by the Commission at the time

of that determination, without regard to the procedures
required by section 107 that otherwise would apply to
the approval of rules of the Board.

(4) ADVISORY GROUPS.—The Board shall convene, or
authorize its staff to convene, such expert advisory groups
as may be appropriate, which may include practicing account-
ants and other experts, as well as representatives of other
interested groups, subject to such rules as the Board may
prescribe to prevent conflicts of interest, to make recommenda-
tions concerning the content (including proposed drafts) of
auditing, quality control, ethics, independence, or other stand-
ards required to be established under this section.

(b) INDEPENDENCE STANDARDS AND RULES.—The Board shall
establish such rules as may be necessary or appropriate in the
public interest or for the protection of investors, to implement,
or as authorized under, title IT of this Act.

(c) COOPERATION WITH DESIGNATED PROFESSIONAL GROUPS OF
ACCOUNTANTS AND ADVISORY GROUPS.—

(1) IN GENERAL.—The Board shall cooperate on an ongoing
basis with professional groups of accountants designated under
subsection (a)(3)(A) and advisory groups convened under sub-
section (a)(4) in the examination of the need for changes in
any standards subject to its authority under subsection (a),
recommend issues for inclusion on the agendas of such des-
ignated professional groups of accountants or advisory groups,
and take such other steps as it deems appropriate to increase
the effectiveness of the standard setting process.

(2) BoARD RESPONSES.—The Board shall respond in a timely
fashion to requests from designated professional groups of
accountants and advisory groups referred to in paragraph (1)
for any changes in standards over which the Board has
authority.

(d) EVALUATION OF STANDARD SETTING PROCESS.—The Board
shall include in the annual report required by section 101(h) the
results of its standard setting responsibilities during the period
to which the report relates, including a discussion of the work
of the Board with any designated professional groups of accountants
and advisory groups described in paragraphs (3)(A) and (4) of sub-
section (a), and its pending issues agenda for future standard setting
projects.

SEC. 104. INSPECTIONS OF REGISTERED PUBLIC ACCOUNTING FIRMS. 15 USC 7214.

(a) IN GENERAL.—The Board shall conduct a continuing pro-
gram of inspections to assess the degree of compliance of each
registered public accounting firm and associated persons of that
firm with this Act, the rules of the Board, the rules of the Commis-
sion, or professional standards, in connection with its performance
of audits, issuance of audit reports, and related matters involving
issuers.

(b) INSPECTION FREQUENCY.—

(1) IN GENERAL.—Subject to paragraph (2), inspections
required by this section shall be conducted—
(A) annually with respect to each registered public
accounting firm that regularly provides audit reports for
more than 100 issuers; and



116 STAT. 758 PUBLIC LAW 107-204—JULY 30, 2002

(B) not less frequently than once every 3 years with
respect to each registered public accounting firm that regu-
larly provides audit reports for 100 or fewer issuers.

(2) ADJUSTMENTS TO SCHEDULES.—The Board may, by rule,
adjust the inspection schedules set under paragraph (1) if the
Board finds that different inspection schedules are consistent
with the purposes of this Act, the public interest, and the
protection of investors. The Board may conduct special inspec-
tions at the request of the Commission or upon its own motion.
(¢) PROCEDURES.—The Board shall, in each inspection under

this section, and in accordance with its rules for such inspections—

(1) identify any act or practice or omission to act by the
registered public accounting firm, or by any associated person
thereof, revealed by such inspection that may be in violation
of this Act, the rules of the Board, the rules of the Commission,
'ch;e1 firm’s own quality control policies, or professional stand-
ards;

(2) report any such act, practice, or omission, if appropriate,
to the Commission and each appropriate State regulatory
authority; and

(3) begin a formal investigation or take disciplinary action,
if appropriate, with respect to any such violation, in accordance
with this Act and the rules of the Board.

(d) CONDUCT OF INSPECTIONS.—In conducting an inspection
o{'l anregistered public accounting firm under this section, the Board
shall—

(1) inspect and review selected audit and review engage-
ments of the firm (which may include audit engagements that
are the subject of ongoing litigation or other controversy
between the firm and 1 or more third parties), performed at
various offices and by various associated persons of the firm,
as selected by the Board;

(2) evaluate the sufficiency of the quality control system
of the firm, and the manner of the documentation and commu-
nication of that system by the firm; and

(3) perform such other testing of the audit, supervisory,
and quality control procedures of the firm as are necessary
or appropriate in light of the purpose of the inspection and
the responsibilities of the Board.

(e) RECORD RETENTION.—The rules of the Board may require
the retention by registered public accounting firms for inspection
purposes of records whose retention is not otherwise required by
section 103 or the rules issued thereunder.

(f) PROCEDURES FOR REVIEW.—The rules of the Board shall
provide a procedure for the review of and response to a draft
inspection report by the registered public accounting firm under
inspection. The Board shall take such action with respect to such
response as it considers appropriate (including revising the draft
report or continuing or supplementing its inspection activities before
issuing a final report), but the text of any such response, appro-
priately redacted to protect information reasonably identified by
the accounting firm as confidential, shall be attached to and made
part of the inspection report.

(g) REPORT.—A written report of the findings of the Board
f(;lr ltlaall)ch inspection under this section, subject to subsection (h),
shall be—
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(1) transmitted, in appropriate detail, to the Commission
and each appropriate State regulatory authority, accompanied
by any letter or comments by the Board or the inspector,
and any letter of response from the registered public accounting
firm; and

(2) made available in appropriate detail to the public (sub-
ject to section 105(b)(5)(A), and to the protection of such con-
fidential and proprietary information as the Board may deter-
mine to be appropriate, or as may be required by law), except
that no portions of the inspection report that deal with criti-
cisms of or potential defects in the quality control systems
of the firm under inspection shall be made public if those
criticisms or defects are addressed by the firm, to the satisfac-
tion of the Board, not later than 12 months after the date
of the inspection report.

(h) INTERIM COMMISSION REVIEW.—

(1) REVIEWABLE MATTERS.—A registered public accounting
firm may seek review by the Commission, pursuant to such
rules as the Commission shall promulgate, if the firm—

(A) has provided the Board with a response, pursuant
to rules issued by the Board under subsection (f), to the
substance of particular items in a draft inspection report,
and disagrees with the assessments contained in any final
report prepared by the Board following such response; or

(B) disagrees with the determination of the Board that
criticisms or defects identified in an inspection report have
not been addressed to the satisfaction of the Board within
12 months of the date of the inspection report, for purposes
of subsection (g)(2).

(2) TREATMENT OF REVIEW.—Any decision of the Commis-
sion with respect to a review under paragraph (1) shall not
be reviewable under section 25 of the Securities Exchange
Act of 1934 (15 U.S.C. 78y), or deemed to be “final agency
%ct(i]on” for purposes of section 704 of title 5, United States

ode.

(8) TIMING.—Review under paragraph (1) may be sought
during the 30-day period following the date of the event giving
E'iﬁe to the review under subparagraph (A) or (B) of paragraph

SEC. 105. INVESTIGATIONS AND DISCIPLINARY PROCEEDINGS. 15 USC 7215.

(a) IN GENERAL.—The Board shall establish, by rule, subject Establishment.
to the requirements of this section, fair procedures for the investiga-
tion and disciplining of registered public accounting firms and asso-
ciated persons of such firms.

(b) INVESTIGATIONS.—

(1) AUTHORITY.—In accordance with the rules of the Board,
the Board may conduct an investigation of any act or practice,
or omission to act, by a registered public accounting firm,
any associated person of such firm, or both, that may violate
any provision of this Act, the rules of the Board, the provisions
of the securities laws relating to the preparation and issuance
of audit reports and the obligations and liabilities of account-
ants with respect thereto, including the rules of the Commission
issued under this Act, or professional standards, regardless
of how the act, practice, or omission is brought to the attention
of the Board.
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(2) TESTIMONY AND DOCUMENT PRODUCTION.—In addition
to such other actions as the Board determines to be necessary
or appropriate, the rules of the Board may—

(A) require the testimony of the firm or of any person
associated with a registered public accounting firm, with
respect to any matter that the Board considers relevant
or material to an investigation;

(B) require the production of audit work papers and
any other document or information in the possession of
a registered public accounting firm or any associated person
thereof, wherever domiciled, that the Board considers rel-
evant or material to the investigation, and may inspect
the books and records of such firm or associated person
to verify the accuracy of any documents or information
supplied;

(C) request the testimony of, and production of any
document in the possession of, any other person, including
any client of a registered public accounting firm that the
Board considers relevant or material to an investigation
under this section, with appropriate notice, subject to the
needs of the investigation, as permitted under the rules
of the Board; and

(D) provide for procedures to seek issuance by the
Commission, in a manner established by the Commission,
of a subpoena to require the testimony of, and production
of any document in the possession of, any person, including
any client of a registered public accounting firm, that the
Board considers relevant or material to an investigation
under this section.

(3) NONCOOPERATION WITH INVESTIGATIONS.—

(A) IN GENERAL.—If a registered public accounting firm
or any associated person thereof refuses to testify, produce
documents, or otherwise cooperate with the Board in
connection with an investigation under this section, the
Board may—

(1) suspend or bar such person from being associ-
ated with a registered public accounting firm, or
require the registered public accounting firm to end
such association;

(ii) suspend or revoke the registration of the public
accounting firm; and

(iii) invoke such other lesser sanctions as the Board
consi((iiers appropriate, and as specified by rule of the
Board.

(B) PROCEDURE.—Any action taken by the Board under
this paragraph shall be subject to the terms of section

107(c).
(4) COORDINATION AND REFERRAL OF INVESTIGATIONS.—
Notification. (A) COORDINATION.—The Board shall notify the

Commission of any pending Board investigation involving
a potential violation of the securities laws, and thereafter
coordinate its work with the work of the Commission’s
Division of Enforcement, as necessary to protect an ongoing
Commission investigation.

(B) REFERRAL.—The Board may refer an investigation
under this section—

(i) to the Commission;
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(ii) to any other Federal functional regulator (as
defined in section 509 of the Gramm-Leach-Bliley Act

(15 U.S.C. 6809)), in the case of an investigation that

concerns an audit report for an institution that is

subject to the jurisdiction of such regulator; and
(iii) at the direction of the Commission, to—
(I) the Attorney General of the United States;
q (IT) the attorney general of 1 or more States;
an
(III) the appropriate State regulatory
authority.

(5) USE OF DOCUMENTS.—

(A) CONFIDENTIALITY.—Except as provided in subpara-
graph (B), all documents and information prepared or
received by or specifically for the Board, and deliberations
of the Board and its employees and agents, in connection
with an inspection under section 104 or with an investiga-
tion under this section, shall be confidential and privileged
as an evidentiary matter (and shall not be subject to civil
discovery or other legal process) in any proceeding in any
Federal or State court or administrative agency, and shall
be exempt from disclosure, in the hands of an agency
or establishment of the Federal Government, under the
Freedom of Information Act (56 U.S.C. 552a), or otherwise,
unless and until presented in connection with a public
proceeding or released in accordance with subsection (c).

(B) AVAILABILITY TO GOVERNMENT AGENCIES.—Without
the loss of its status as confidential and privileged in
the hands of the Board, all information referred to in
subparagraph (A) may—

(i) be made available to the Commission; and
(i1) in the discretion of the Board, when determined
by the Board to be necessary to accomplish the pur-
poses of this Act or to protect investors, be made avail-
able to—
(I) the Attorney General of the United States;
(IT) the appropriate Federal functional regu-
lator (as defined in section 509 of the Gramm-
Leach-Bliley Act (15 U.S.C. 6809)), other than the
Commission, with respect to an audit report for
an institution subject to the jurisdiction of such
regulator;
(III) State attorneys general in connection with
any criminal investigation; and
(IV) any appropriate State regulatory
authority,

each of which shall maintain such information as confiden-

tial and privileged.

(6) IMMUNITY.—Any employee of the Board engaged in
carrying out an investigation under this Act shall be immune
from any civil liability arising out of such investigation in
the same manner and to the same extent as an employee
of the Federal Government in similar circumstances.

(c) DISCIPLINARY PROCEDURES.—

(1) NOTIFICATION; RECORDKEEPING.—The rules of the Board

shall provide that in any proceeding by the Board to determine
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whether a registered public accounting firm, or an associated
person thereof, should be disciplined, the Board shall—

(A) bring specific charges with respect to the firm
or associated person;

(B) notify such firm or associated person of, and provide
to the firm or associated person an opportunity to defend
against, such charges; and

(C) keep a record of the proceedings.

(2) PUBLIC HEARINGS.—Hearings under this section shall
not be public, unless otherwise ordered by the Board for good
cause shown, with the consent of the parties to such hearing.

(3) SUPPORTING STATEMENT.—A determination by the Board
to impose a sanction under this subsection shall be supported
by a statement setting forth—

(A) each act or practice in which the registered public
accounting firm, or associated person, has engaged (or
omitted to engage), or that forms a basis for all or a
part of such sanction;

(B) the specific provision of this Act, the securities
laws, the rules of the Board, or professional standards
which the Board determines has been violated; and

(C) the sanction imposed, including a justification for
that sanction.

(4) SanctioNs.—If the Board finds, based on all of the
facts and circumstances, that a registered public accounting
firm or associated person thereof has engaged in any act or
practice, or omitted to act, in violation of this Act, the rules
of the Board, the provisions of the securities laws relating
to the preparation and issuance of audit reports and the obliga-
tions and liabilities of accountants with respect thereto,
including the rules of the Commission issued under this Act,
or professional standards, the Board may impose such discipli-
nary or remedial sanctions as it determines appropriate, subject
to applicable limitations under paragraph (5), including—

(A) temporary suspension or permanent revocation of
registration under this title;

(B) temporary or permanent suspension or bar of a
person from further association with any registered public
accounting firm;

(C) temporary or permanent limitation on the activi-
ties, functions, or operations of such firm or person (other
than in connection with required additional professional
education or training);

(D) a civil money penalty for each such violation, in
an amount equal to—

(i) not more than $100,000 for a natural person
or $2,000,000 for any other person; and

(ii) in any case to which paragraph (5) applies,
not more than $750,000 for a natural person or
$15,000,000 for any other person;

(E) censure;

(F) required additional professional education or
training; or

(G) any other appropriate sanction provided for in the
rules of the Board.



PUBLIC LAW 107-204—JULY 30, 2002 116 STAT. 763

(5) INTENTIONAL OR OTHER KNOWING CONDUCT.—The sanc-
tions and penalties described in subparagraphs (A) through
(C) and (D)(ii) of paragraph (4) shall only apply to—

(A) intentional or knowing conduct, including reckless
conduct, that results in violation of the applicable statutory,
regulatory, or professional standard; or

(B) repeated instances of negligent conduct, each
resulting in a violation of the applicable statutory, regu-
latory, or professional standard.

(6) FAILURE TO SUPERVISE.—

(A) IN GENERAL.—The Board may impose sanctions
under this section on a registered accounting firm or upon
the supervisory personnel of such firm, if the Board finds
that—

(i) the firm has failed reasonably to supervise an
associated person, either as required by the rules of
the Board relating to auditing or quality control stand-
ards, or otherwise, with a view to preventing violations
of this Act, the rules of the Board, the provisions
of the securities laws relating to the preparation and
issuance of audit reports and the obligations and liabil-
ities of accountants with respect thereto, including the
rules of the Commission under this Act, or professional
standards; and

(ii) such associated person commits a violation of
this Act, or any of such rules, laws, or standards.
(B) RULE OF CONSTRUCTION.—No associated person of

a registered public accounting firm shall be deemed to

have failed reasonably to supervise any other person for

purposes of subparagraph (A), if—

(i) there have been established in and for that
firm procedures, and a system for applying such proce-
dures, that comply with applicable rules of the Board
and that would reasonably be expected to prevent and
detgzct any such violation by such associated person;
an

(ii) such person has reasonably discharged the
duties and obligations incumbent upon that person
by reason of such procedures and system, and had
no reasonable cause to believe that such procedures
and system were not being complied with.

(7) EFFECT OF SUSPENSION.—

(A) ASSOCIATION WITH A PUBLIC ACCOUNTING FIRM.—
It shall be unlawful for any person that is suspended
or barred from being associated with a registered public
accounting firm under this subsection willfully to become
or remain associated with any registered public accounting
firm, or for any registered public accounting firm that
knew, or, in the exercise of reasonable care should have
known, of the suspension or bar, to permit such an associa-
tion, without the consent of the Board or the Commission.

(B) ASSOCIATION WITH AN ISSUER.—It shall be unlawful
for any person that is suspended or barred from being
associated with an issuer under this subsection willfully
to become or remain associated with any issuer in an
accountancy or a financial management capacity, and for
any issuer that knew, or in the exercise of reasonable
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care should have known, of such suspension or bar, to

permit such an association, without the consent of the

Board or the Commission.

(d) REPORTING OF SANCTIONS.—

(1) RECIPIENTS.—If the Board imposes a disciplinary sanc-
tion, in accordance with this section, the Board shall report
the sanction to—

(A) the Commission;

(B) any appropriate State regulatory authority or any
foreign accountancy licensing board with which such firm
or person is licensed or certified; and

(C) the public (once any stay on the imposition of
such sanction has been lifted).

(2) CoNTENTS.—The information reported under paragraph
(1) shall include—

(A) the name of the sanctioned person;

(B) a description of the sanction and the basis for
its imposition; and

(C) such other information as the Board deems appro-
priate.

(e) STAY OF SANCTIONS.—

(1) IN GENERAL.—Application to the Commission for review,
or the institution by the Commission of review, of any discipli-
nary action of the Board shall operate as a stay of any such
disciplinary action, unless and until the Commission orders
(summarily or after notice and opportunity for hearing on the
question of a stay, which hearing may consist solely of the
submission of affidavits or presentation of oral arguments) that
no such stay shall continue to operate.

(2) EXPEDITED PROCEDURES.—The Commission shall estab-
lish for appropriate cases an expedited procedure for consider-
ation and determination of the question of the duration of
a stay pending review of any disciplinary action of the Board
under this subsection.

106. FOREIGN PUBLIC ACCOUNTING FIRMS.

(a) APPLICABILITY TO CERTAIN FOREIGN FIRMS.—

(1) IN GENERAL.—Any foreign public accounting firm that
prepares or furnishes an audit report with respect to any issuer,
shall be subject to this Act and the rules of the Board and
the Commission issued under this Act, in the same manner
and to the same extent as a public accounting firm that is
organized and operates under the laws of the United States
or any State, except that registration pursuant to section 102
shall not by itself provide a basis for subjecting such a foreign
public accounting firm to the jurisdiction of the Federal or
State courts, other than with respect to controversies between
such firms and the Board.

(2) BOARD AUTHORITY.—The Board may, by rule, determine
that a foreign public accounting firm (or a class of such firms)
that does not issue audit reports nonetheless plays such a
substantial role in the preparation and furnishing of such
reports for particular issuers, that it is necessary or appro-
priate, in light of the purposes of this Act and in the public
interest or for the protection of investors, that such firm (or
class of firms) should be treated as a public accounting firm
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(or firms) for purposes of registration under, and oversight

by the Board in accordance with, this title.

(b) PRODUCTION OF AUDIT WORKPAPERS.—

(1) CONSENT BY FOREIGN FIRMS.—If a foreign public
accounting firm issues an opinion or otherwise performs mate-
rial services upon which a registered public accounting firm
relies in issuing all or part of any audit report or any opinion
contained in an audit report, that foreign public accounting
firm shall be deemed to have consented—

(A) to produce its audit workpapers for the Board
or the Commission in connection with any investigation
by either body with respect to that audit report; and

(B) to be subject to the jurisdiction of the courts of
the United States for purposes of enforcement of any
request for production of such workpapers.

(2) CONSENT BY DOMESTIC FIRMS.—A registered public
accounting firm that relies upon the opinion of a foreign public
accounting firm, as described in paragraph (1), shall be
deemed—

(A) to have consented to supplying the audit
workpapers of that foreign public accounting firm in
response to a request for production by the Board or the
Commission; and

(B) to have secured the agreement of that foreign public
accounting firm to such production, as a condition of its
}"_eliance on the opinion of that foreign public accounting
irm.

(c) EXEMPTION AUTHORITY.—The Commission, and the Board,
subject to the approval of the Commission, may, by rule, regulation,
or order, and as the Commission (or Board) determines necessary
or appropriate in the public interest or for the protection of inves-
tors, either unconditionally or upon specified terms and conditions
exempt any foreign public accounting firm, or any class of such
firms, from any provision of this Act or the rules of the Board
or the Commission issued under this Act.

(d) DEFINITION.—In this section, the term “foreign public
accounting firm” means a public accounting firm that is organized
and operates under the laws of a foreign government or political
subdivision thereof.

SEC. 107. COMMISSION OVERSIGHT OF THE BOARD. 15 USC 7217.

(a) GENERAL OVERSIGHT RESPONSIBILITY.—The Commission
shall have oversight and enforcement authority over the Board,
as provided in this Act. The provisions of section 17(a)(1) of the
Securities Exchange Act of 1934 (15 U.S.C. 78q(a)(1)), and of section
17(b)(1) of the Securities Exchange Act of 1934 (15 U.S.C. 78q(b)(1))
shall apply to the Board as fully as if the Board were a “registered
se%gr(iti)es association” for purposes of those sections 17(a)(1) and
17(b)(1).

(b) RULES OF THE BOARD.—

(1) DEFINITION.—In this section, the term “proposed rule”
means any proposed rule of the Board, and any modification
of any such rule.

(2) PRIOR APPROVAL REQUIRED.—No rule of the Board shall
become effective without prior approval of the Commission in
accordance with this section, other than as provided in section
103(a)3)(B) with respect to initial or transitional standards.
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(3) APPROVAL CRITERIA.—The Commission shall approve
a proposed rule, if it finds that the rule is consistent with
the requirements of this Act and the securities laws, or is
necessary or appropriate in the public interest or for the protec-
tion of investors.

(4) PROPOSED RULE PROCEDURES.—The provisions of para-
graphs (1) through (3) of section 19(b) of the Securities
Exchange Act of 1934 (15 U.S.C. 78s(b)) shall govern the pro-
posed rules of the Board, as fully as if the Board were a
“registered securities association” for purposes of that section
19(b), except that, for purposes of this paragraph—

(A) the phrase “consistent with the requirements of
this title and the rules and regulations thereunder
applicable to such organization” in section 19(b)(2) of that
Act shall be deemed to read “consistent with the require-
ments of title I of the Sarbanes-Oxley Act of 2002, and
the rules and regulations issued thereunder applicable to
such organization, or as necessary or appropriate in the
public interest or for the protection of investors”; and

(B) the phrase “otherwise in furtherance of the pur-
poses of this title” in section 19(b)(3)}(C) of that Act shall
be deemed to read “otherwise in furtherance of the purposes
of title I of the Sarbanes-Oxley Act of 2002”.

(5) COMMISSION AUTHORITY TO AMEND RULES OF THE
BOARD.—The provisions of section 19(c) of the Securities
Exchange Act of 1934 (15 U.S.C. 78s(c)) shall govern the abroga-
tion, deletion, or addition to portions of the rules of the Board
by the Commission as fully as if the Board were a “registered
securities association” for purposes of that section 19(c), except
that the phrase “to conform its rules to the requirements of
this title and the rules and regulations thereunder applicable
to such organization, or otherwise in furtherance of the pur-
poses of this title” in section 19(c) of that Act shall, for purposes
of this paragraph, be deemed to read “to assure the fair
administration of the Public Company Accounting Oversight
Board, conform the rules promulgated by that Board to the
requirements of title I of the Sarbanes-Oxley Act of 2002,
or otherwise further the purposes of that Act, the securities
laws, and the rules and regulations thereunder applicable to
that Board”.

(¢) COMMISSION REVIEW OF DISCIPLINARY ACTION TAKEN BY

THE BOARD.—

(1) NoTICE OF SANCTION.—The Board shall promptly file
notice with the Commission of any final sanction on any reg-
istered public accounting firm or on any associated person
thereof, in such form and containing such information as the
Commission, by rule, may prescribe.

(2) REVIEW OF SANCTIONS.—The provisions of sections
19(d)(2) and 19(e)(1) of the Securities Exchange Act of 1934
(15 U.S.C. 785 (d)2) and (e)1)) shall govern the review by
the Commission of final disciplinary sanctions imposed by the
Board (including sanctions imposed under section 105(b)(3) of
this Act for noncooperation in an investigation of the Board),
as fully as if the Board were a self-regulatory organization
and the Commission were the appropriate regulatory agency
for such organization for purposes of those sections 19(d)(2)
and 19(e)(1), except that, for purposes of this paragraph—
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(A) section 105(e) of this Act (rather than that section
19(dX(2)) shall govern the extent to which application for,
or institution by the Commission on its own motion of,
review of any disciplinary action of the Board operates
as a stay of such action;

(B) references in that section 19(e)(1) to “members”
of such an organization shall be deemed to be references
to registered public accounting firms;

(C) the phrase “consistent with the purposes of this
title” in that section 19(e)(1) shall be deemed to read “con-
sistent with the purposes of this title and title I of the
Sarbanes-Oxley Act of 2002”;

(D) references to rules of the Municipal Securities Rule-
making Board in that section 19(e)(1) shall not apply; and

(E) the reference to section 19(e}2) of the Securities
Exchange Act of 1934 shall refer instead to section 107(c)(3)
of this Act.

(3) COMMISSION MODIFICATION AUTHORITY.—The Commis-
sion may enhance, modify, cancel, reduce, or require the remis-
sion of a sanction imposed by the Board upon a registered
public accounting firm or associated person thereof, if the
Commission, having due regard for the public interest and
the protection of investors, finds, after a proceeding in accord-
ance with this subsection, that the sanction—

(A) is not necessary or appropriate in furtherance of
this Act or the securities laws; or

(B) is excessive, oppressive, inadequate, or otherwise
not appropriate to the finding or the basis on which the
sanction was imposed.

(d) CENSURE OF THE BOARD; OTHER SANCTIONS.—

(1) RESCISSION OF BOARD AUTHORITY.—The Commission,
by rule, consistent with the public interest, the protection of
investors, and the other purposes of this Act and the securities
laws, may relieve the Board of any responsibility to enforce
compliance with any provision of this Act, the securities laws,
the rules of the Board, or professional standards.

(2) CENSURE OF THE BOARD; LIMITATIONS.—The Commission
may, by order, as it determines necessary or appropriate in
the public interest, for the protection of investors, or otherwise
in furtherance of the purposes of this Act or the securities
laws, censure or impose limitations upon the activities, func-
tions, and operations of the Board, if the Commission finds,
on the record, after notice and opportunity for a hearing, that
the Board—

(A) has violated or is unable to comply with any provi-
sion of this Act, the rules of the Board, or the securities
laws; or

(B) without reasonable justification or excuse, has
failed to enforce compliance with any such provision or
rule, or any professional standard by a registered public
accounting firm or an associated person thereof.

(3) CENSURE OF BOARD MEMBERS; REMOVAL FROM OFFICE.—
The Commission may, as necessary or appropriate in the public
interest, for the protection of investors, or otherwise in further-
ance of the purposes of this Act or the securities laws, remove
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from office or censure any member of the Board, if the Commis-
sion finds, on the record, after notice and opportunity for a
hearing, that such member—
(A) has willfully violated any provision of this Act,
the rules of the Board, or the securities laws;
(B) has willfully abused the authority of that member;
or
(C) without reasonable justification or excuse, has
failed to enforce compliance with any such provision or
rule, or any professional standard by any registered public
accounting firm or any associated person thereof.

15 USC 7218. SEC. 108. ACCOUNTING STANDARDS.

(a) AMENDMENT TO SECURITIES ACT OF 1933.—Section 19 of

the Securities Act of 1933 (15 U.S.C. 77s) is amended—

(1) by redesignating subsections (b) and (c) as subsections
(c) and (d), respectively; and

(2) by inserting after subsection (a) the following:

“(b) RECOGNITION OF ACCOUNTING STANDARDS.—

“(1) IN GENERAL.—In carrying out its authority under sub-
section (a) and under section 13(b) of the Securities Exchange
Act of 1934, the Commission may recognize, as ‘generally
accepted’ for purposes of the securities laws, any accounting
principles established by a standard setting body—

“(A) that—

“(1) is organized as a private entity;

“(i) has, for administrative and operational pur-
poses, a board of trustees (or equivalent body) serving
in the public interest, the majority of whom are not,
concurrent with their service on such board, and have
not been during the 2-year period preceding such
service, associated persons of any registered public
accounting firm;

“(ii) is funded as provided in section 109 of the
Sarbanes-Oxley Act of 2002;

“(4v) has adopted procedures to ensure prompt
consideration, by majority vote of its members, of
changes to accounting principles necessary to reflect
emerging accounting issues and changing business
practices; and

“(v) considers, in adopting accounting principles,
the need to keep standards current in order to reflect
changes in the business environment, the extent to
which international convergence on high quality
accounting standards is necessary or appropriate in
the public interest and for the protection of investors;
and
“B) that the Commission determines has the capacity

to assist the Commission in fulfilling the requirements

of subsection (a) and section 13(b) of the Securities

Exchange Act of 1934, because, at a minimum, the standard

setting body is capable of improving the accuracy and

effectiveness of financial reporting and the protection of
investors under the securities laws.
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“(2) ANNUAL REPORT.—A standard setting body described
in paragraph (1) shall submit an annual report to the Commis-
sion and the public, containing audited financial statements
of that standard setting body.”.

(b) CommISSION AUTHORITY.—The Commission shall promul- Regulations.
gate such rules and regulations to carry out section 19(b) of the
Securities Act of 1933, as added by this section, as it deems nec-
essary or appropriate in the public interest or for the protection
of investors.

(c) No EFFECT ON CoMMISSION POWERS.—Nothing in this Act,
including this section and the amendment made by this section,
shall be construed to impair or limit the authority of the Commis-
sion to establish accounting principles or standards for purposes
of enforcement of the securities laws.

(d) STUDY AND REPORT ON ADOPTING PRINCIPLES-BASED
ACCOUNTING.—

(1) STuDY.—

(A) IN GENERAL.—The Commission shall conduct a
study on the adoption by the United States financial
reporting system of a principles-based accounting system.

(B) STUuDY TOPICS.—The study required by subpara-
graph (A) shall include an examination of—

(i) the extent to which principles-based accounting
and financial reporting exists in the United States;

(ii) the length of time required for change from
a rules-based to a principles-based financial reporting
system;

(iii) the feasibility of and proposed methods by
wh(iich a principles-based system may be implemented;
an

(iv) a thorough economic analysis of the
implementation of a principles-based system.

(2) REPORT.—Not later than 1 year after the date of enact-
ment of this Act, the Commission shall submit a report on
the results of the study required by paragraph (1) to the Com-
mittee on Banking, Housing, and Urban Affairs of the Senate
and the Committee on Financial Services of the House of Rep-
resentatives.

SEC. 109. FUNDING. 15 USC 7219.

(a) IN GENERAL.—The Board, and the standard setting body
designated pursuant to section 19(b) of the Securities Act of 1933,
as amended by section 108, shall be funded as provided in this
section.

(b) ANNUAL BUDGETS.—The Board and the standard setting
body referred to in subsection (a) shall each establish a budget
for each fiscal year, which shall be reviewed and approved according
to their respective internal procedures not less than 1 month prior
to the commencement of the fiscal year to which the budget pertains
(or at the beginning of the Board’s first fiscal year, which may
be a short fiscal year). The budget of the Board shall be subject
to approval by the Commission. The budget for the first fiscal
year of the Board shall be prepared and approved promptly fol-
lowing the appointment of the initial five Board members, to permit
action by the Board of the organizational tasks contemplated by
section 101(d).

(c) SOURCES AND USES OF FUNDS.—
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(1) RECOVERABLE BUDGET EXPENSES.—The budget of the
Board (reduced by any registration or annual fees received
under section 102(e) for the year preceding the year for which
the budget is being computed), and all of the budget of the
standard setting body referred to in subsection (a), for each
fiscal year of each of those 2 entities, shall be payable from
annual accounting support fees, in accordance with subsections
(d) and (e). Accounting support fees and other receipts of the
Board and of such standard-setting body shall not be considered
public monies of the United States.

(2) FUNDS GENERATED FROM THE COLLECTION OF MONETARY
PENALTIES.—Subject to the availability in advance in an appro-
priations Act, and notwithstanding subsection (i), all fI\)mds
collected by the Board as a result of the assessment of monetary
penalties shall be used to fund a merit scholarship program
for undergraduate and graduate students enrolled in accredited
accounting degree programs, which program is to be adminis-
tered by the Board or by an entity or agent identified by
the Board.

(d) ANNUAL ACCOUNTING SUPPORT FEE FOR THE BOARD.—

(1) ESTABLISHMENT OF FEE.—The Board shall establish,
with the approval of the Commission, a reasonable annual
accounting support fee (or a formula for the computation
thereof), as may be necessary or appropriate to establish and
maintain the Board. Such fee may also cover costs incurred
in the Board’s first fiscal year (which may be a short fiscal
year), or may be levied separately with respect to such short
fiscal year.

(2) AssESSMENTS.—The rules of the Board under paragraph
(1) shall provide for the equitable allocation, assessment, and
collection by the Board (or an agent appointed by the Board)
of the fee established under paragraph (1), among issuers,
in accordance with subsection (g), allowing for differentiation
among classes of issuers, as appropriate.

(e) ANNUAL ACCOUNTING SUPPORT FEE FOR STANDARD SETTING
Bopy.—The annual accounting support fee for the standard setting
body referred to in subsection (a)—

(1) shall be allocated in accordance with subsection (g),
and assessed and collected against each issuer, on behalf of
the standard setting body, by 1 or more appropriate designated
collection agents, as may be necessary or appropriate to pay
for the budget and provide for the expenses of that standard
setting body, and to provide for an independent, stable source
of gunding for such body, subject to review by the Commission;
an

(2) may differentiate among different classes of issuers.
() LIMITATION ON FEE.—The amount of fees collected under

this section for a fiscal year on behalf of the Board or the standards
setting body, as the case may be, shall not exceed the recoverable
budget expenses of the Board or body, respectively (which may
include operating, capital, and accrued items), referred to in sub-
section (c)(1).

(g) ALLOCATION OF ACCOUNTING SUPPORT FEES AMONG
ISSUERS.—Any amount due from issuers (or a particular class of
issuers) under this section to fund the budget of the Board or
the standard setting body referred to in subsection (a) shall be
allocated among and payable by each issuer (or each issuer in
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a particular class, as applicable) in an amount equal to the total
of such amount, multiplied by a fraction—

(1) the numerator of which is the average monthly equity
market ca}ntahzatxon of the issuer for the 12-month period
immediately preceding the beginning of the fiscal year to which
such budget relates; and

(2) the denominator of which is the average monthly equity
maz.'k((iet capitalization of all such issuers for such 12-month
period.

(h) CONFORMING AMENDMENTS.—Section 13(b)}(2) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78m(b)2)) is amended—

d(1) in subparagraph (A), by striking “and” at the end;
an

(2) in subparagraph (B), by striking the period at the
end and inserting the following: “; and

“(C) notwithstanding any other provision of law, pay the
allocable share of such issuer of a reasonable annual accounting
support fee or fees, determined in accordance with section 109
of the Sarbanes-Oxley Act of 2002.”.

(i) RULE OF CONSTRUCTION.—Nothing in this section shall be
construed to render either the Board, the standard setting body
referred to in subsection (a), or both subject to procedures in
Congress to authorize or appropriate pubhc funds, or to prevent
such organization from utilizing additional sources of revenue for
its activities, such as earnings from publication sales, provided
that each additional source of revenue shall not jeopardize, in
the judgment of the Commission, the actual and perceived independ-
ence of such organization.

() START-UP EXPENSES OF THE BOARD.—From the unexpended
balances of the appropriations to the Commission for fiscal year
2003, the Secretary of the Treasury is authorized to advance to
the Board not to exceed the amount necessary to cover the expenses
of the Board during its first fiscal year (which may be a short
fiscal year).





