
LC Paper No. CB(1)2365/04-05(01) 
 

Bills Committee on Financial Reporting Council Bill 
 

Summary of 31 submissions 
(Position as at 4 October 2005) 

 
 
 LC Paper No. 

 
The Association of International Accountants – Hong 
Kong Branch (AIA(HK)) 
 

CB(1)2288/04-05(01) 
(revised) 

British Chamber of Commerce in Hong Kong (BCCHK) 
 

CB(1)2288/04-05(02) 

Deloitte Touche Tohmatsu (Deloitte) 
 

CB(1)2288/04-05(03) 

The Chamber of Hong Kong Listed Companies (CHKLC) 
 

CB(1)2288/04-05(04) 

Hong Kong Institute of Certified Public Accountants 
(HKICPA) 
 

CB(1)2288/04-05(05) 

CPA Australia – Hong Kong China Division 
(CPAA(HKC)) 
 

CB(1)2288/04-05(06) 

The Chartered Institute of Management Accountants – 
Hong Kong Division (CIMA(HK)) 
 

CB(1)2288/04-05(07) 

Mr CHAN Sai-hoi (S H CHAN) 
 

CB(1)2288/04-05(08) 

The Chinese General Chamber of Commerce (CGCC) 
 

CB(1)2288/04-05(09) 

Mandatory Provident Fund Schemes Authority (MPFA) 
 

CB(1)2288/04-05(10) 

Office of the Privacy Commissioner for Personal Data, 
Hong Kong (OPCPD) 
 

CB(1)2288/04-05(11) 

The Office of The Ombudsman (Ombudsman) 
 

CB(1)2288/04-05(12) 

KPMG 
 

CB(1)2288/04-05(13) 

Standing Committee on Company Law Reform (SCCLR) 
 

CB(1)2288/04-05(14) 
 

Hong Kong General Chamber of Commerce (HKGCC) 
 

CB(1)2288/04-05(15) 
 
 

Hong Kong Trustees Association Ltd (HKTA) CB(1)2288/04-05(16) 



- 2 - 
 
 

 LC Paper No. 
 

  
The Association of Chartered Certified Accountants 
(Hong Kong) (ACCA(HK)) 
 

CB(1)2288/04-05(17) 
 

The Law Society of Hong Kong (LSHK) 
⎯ Companies and Financial Law Committee 
⎯ Securities Law Committee 
 

CB(1)2288/04-05(18) 
 

The Hong Kong Chinese Enterprises Association 
(HKCEA) 
 

CB(1)2288/04-05(19) 
 

Hong Kong Association of Restricted Licence Banks and 
Deposit-taking Companies (DTCA) 
 

CB(1)2288/04-05(20) 
 

Securities and Futures Commission (SFC) 
⎯ Investor Education Advisory Committee (IEAC) 
⎯ Public Shareholders Group (PSG) 
⎯ Staff 
 

CB(1)2288/04-05(21)(a) 
and (b) 
 

The Hong Kong Institute of Chartered Secretaries 
(HKICS) 
 

CB(1)2288/04-05(22) 
 

National Institute of Accountants of Australia – China 
Branch (NIAA(C)) 
 

CB(1)2288/04-05(23) 
 

Ernst and Young (E & Y) 
 

CB(1)2288/04-05(24) 
 

Hong Kong Bar Association (HKBA) 
 

CB(1)2288/04-05(25) 
 

Mr Oscar WONG Sai-hung (Oscar WONG) 
 

CB(1)2288/04-05(27) 
 

Mr Simon YOUNG (Simon YOUNG) 
 

CB(1)2288/04-05(28) 
 

Mr David GUNSON (David GUNSON) 
 

CB(1)2288/04-05(29) 
 

Dr Peter P F CHAN (Peter CHAN) 
 

CB(1)2288/04-05(30) 
 

Mr Peter H Y WONG (Peter WONG) CB(1)2288/04-05(31) 
 

Hong Kong Stockbrokers Association (HKSA) 
 

CB(1)2331/04-05(01) 
 



 
 
 CONTENTS 

 
1. 
 

General comments 
 

2. 
 

Funding of the Financial Reporting Council (FRC) 
 

3. 
 

The FRC 
(Parts 1, 2 and Schedules 1, 2, 3 to the Bill) 
 

 3.1 – 3.12 
 

Composition of the FRC 
 

 3.13 – 3.43 
 

Functions and powers of the FRC 
 

 3.44 – 3.53 
 

Miscellaneous 
 

4. 
 

The Audit Investigation Board (AIB) 
(Part 3 and Schedule 4 to the Bill) 
 

5. 
 

The Financial Reporting Review Panel (FRRP) and a Financial Reporting 
Review Committee (FRRC) 
(Part 4 and Schedules 5, 6 to the Bill) 
 

6. 
 

Publication of investigation/enquiry report by the FRC 
(Clauses 35 and 47 of the Bill) 
 

7. 
 

Miscellaneous 
(Part 5 of the Bill) 
 

8. 
 

Consequential and related amendments 
(Part 6 of the Bill) 
 

9. 
 
 
 
 
 

Other comments 
 

 Appendix I 
 

Extracts from the Professional Accountants Ordinance 
 

 Appendix II 
 

Extracts from the Personal Data (Privacy) Ordinance 
 



- 2 - 
 
 

 
 Views of organizations/individuals on major issues  

of the Bill 
 

Name of  
Organization/

Individual 
 

1 General comments 
 

 

1.1 Supports the Bill. 
 

KPMG 
NIAA(C) 
HKICPA 

Oscar WONG
S H CHAN 

 
1.2 Supports the establishment of the Financial Reporting 

Council (FRC) as an independent statutory body. 
 

HKICS 
NIAA(C) 

CIMA(HK) 
 

1.3 Supports the establishment of the FRC. 
 

KPMG 
SCCLR 

ACCA(HK) 
LSHK 

CHKLC 
BCCHK 
HKSA 
Simon 

YOUNG 
 

1.4  Broadly supportive of the Administration’s proposals. 
 

 It is vital to keep costs under control and consider 
carefully the FRC’s scope of work. 

 

DTCA 
 

1.5 No comment on the Bill. 
 

MPFA 
HKTA 

 
1.6  It is not the right time to establish the FRC.  The 

Administration should first tackle other more pressing 
issues in the financial market of Hong Kong, such as 
enhancing the regulatory regime over listing. 

 
 Establishment of the FRC is not the only option to 

improve financial reporting of companies.  The 
Administration should consider strengthening the 
existing regulatory regime of the accounting 
profession and avoid setting up an additional statutory 
body. 

CGCC 
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 Views of organizations/individuals on major issues  
of the Bill 

 

Name of  
Organization/

Individual 
 

1.7  The objective of establishing the FRC, and the nature 
and role of the FRC are unclear.  There are four 
points of concern: 

 
(a) The FRC may change the existing self-regulatory 

regime of the accounting profession resulting in 
regulation of professionals by non-professionals.  
The engagement of external expertise for 
conducting investigations may involve high costs 
and may not be efficient; 

 
(b) There will be overlap of investigatory functions 

between the FRC, Hong Kong Institute of 
Certified Public Accountants (HKICPA) and SFC 
resulting in wastage of resources; 

 
(c) The establishment of the FRC will increase the 

compliance cost of listed entities.  The 
obligations of the auditors will be increased and 
they may charge listed entities more for auditing 
work.  Given that the running costs of the FRC 
will be shared by the Companies Registry Trading 
Fund (CRTF), Hong Kong Exchanges and 
Clearing Limited (HKEx), SFC and HKICPA, it 
may result in a situation where the costs will be 
recovered from levies imposed on listed entities; 
and 

 
(d) The need for establishing the FRC merits further 

consideration. 
 

 Suggests that the Administration should consider other 
options for enhancing the existing regulatory regime 
of the accounting profession, as follows: 

 
(a) To set up a “Listed Entities Financial Reporting 

Committee” under the HKICPA, with one third of 
its members being non-accountants, to undertake 
investigation against accounting irregularities.  
The Committee would not be vested with 
prosecution or disciplinary powers and would be 
oversight by a Board of Review; or 

 

HKCEA 
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 Views of organizations/individuals on major issues  
of the Bill 

 

Name of  
Organization/

Individual 
 

(b) To entrust HKEx or SFC with the proposed 
functions of the FRC to avoid overlap of 
functions and wastage of resources. 

 
1.8 Fully agrees that it is of paramount importance for Hong 

Kong to maintain an effective regulatory regime for the 
accounting profession, but fails to see how the 
establishment of the FRC will improve the regulatory 
regime of the accounting profession. 

 

HKGCC 
 

2 Funding of the FRC 
 

 

2.1 It is important to provide adequate funding for the FRC. 
 

SCCLR 
 

2.2 The proposal for the Government, HKEx, HKICPA and 
SFC to contribute to the funding of the FRC is appropriate. 
 

NIAA(C) 
 

2.3 Funding for the FRC should come from the Government, 
the professional body and the business community in 
particular from listed companies in Hong Kong by 
enforcing a levy on them. 
 

CPAA(HKC) 

2.4  The full funding arrangements are not set out in the 
Bill.  It is important that the funding arrangements 
demonstrate the independence of the FRC, and that 
funding is adequate to allow the FRC to perform its 
functions fully. 

 
 The proposed annual contribution of $2.5 million by 

each of the four parties concerned (i.e. the 
Government, HKEx, HKICPA and SFC) appears to be 
inadequate for the running of the FRC. 

 

ACCA(HK) 

2.5  Supports the proposal to review the funding 
arrangement in three years’ time. 

 
 It is very probable that the annual funding of 

$10 million and the reserve of $10 million will be 
insufficient for the running of the FRC, especially in 
times of large scale investigations or when the FRC 
faces judicial review against its decisions.  It is 
necessary to set out the long term funding plan for the 
FRC at this stage. 

HKICS 
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 Views of organizations/individuals on major issues  
of the Bill 

 

Name of  
Organization/

Individual 
 

2.6 The small budget of the FRC may prevent it from carrying 
out its functions effectively and efficiently. 
 

A member of 
SFC’s IEAC 

2.7  The initial contribution of $2.5 million each and then 
three years contributions of $2.5 million each is steep 
for the four bodies to bear, especially for the HKICPA 
and CRTF. 

 
 Given that the FRC is a statutory body, the 

Government should fund the operations initially and 
the FRC should move towards creating a levy which 
would eventually fund all its operations. 

 

BCCHK 
 

2.8  The proposed budget of the FRC is small as compared 
to those of similar bodies overseas.  In order for the 
FRC to achieve its objectives, it should be better 
funded. 

 
 Funding of the United States (US) Public Company 

Accounting Oversight Board (PCAOB) and the United 
Kingdom (UK) FRC comes from levies on companies 
based on their market capitalization.  It is suggested 
that a similar funding model be adopted for the FRC. 

 
 Seeks clarification on whether the FRC’s proposed 

budget represents an increase over the resources 
currently made available by the HKICPA to conduct 
inspections of auditors. 

 

A member of 
SFC’s PSG 

2.9  Expresses concern about the small annual budget for 
the FRC.  An annual budget of $10 million is likely 
to be inadequate to provide the necessary 
under-pinning suggested by the Bill. 

 
 A formula for cost-apportionment which relies more 

substantially on the shoulders of the auditors than on 
the general membership of the HKICPA might be 
more equitable. 

 

CIMA(HK) 
 

2.10 If the FRC needs to contract out its investigation work due 
to heavy caseload, it will involve high cost which may not 
be affordable by the FRC in view of its limited financial 
resources. 

CGCC 
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of the Bill 

 

Name of  
Organization/

Individual 
 

3 The FRC 
(Parts 1, 2 and Schedules 1, 2, 3 to the Bill) 
 

 

 Composition of the FRC 
 

 

3.1  Supports the proposal that the majority of the 
members of the FRC should be lay persons (clause 7) 
which is in line with the international trend towards 
making the oversight of auditors and financial 
reporting of listed entities more independent from the 
accounting profession. 

 
 Expresses concern about the criteria for selecting the 

lay members of the FRC.  Suggests that: 
 

(a) lay members shall possess relevant, personal, 
specific experience and expertise which are 
essential for conducting effective investigations 
and making sound and fair judgement in relation 
to financial reporting of listed entities; and 

 
(b) the FRC should be both cautious and demanding 

in its choice of lay members whom can be drawn 
from other professional bodies. 

 

HKICS 
 

3.2  The proposed composition of the FRC is appropriate 
(clause 7). 

 
 It is important that members of the FRC have a broad 

set of experience and skills.  The lay members should 
have at least a working knowledge of financial and 
accounting issues.  At least one member should come 
from the wider community who is not a representative 
of the business community. 

 

NIAA(C) 
 

3.3 Welcomes the proposed composition of overwhelmingly 
lay members. 
 

CIMA(HK) 

3.4 Membership of the FRC should include a balanced 
representation of the interested parties. 
 
 
 

Oscar WONG
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of the Bill 

 

Name of  
Organization/

Individual 
 

3.5 
 

 It is important for FRC staff and members to have the 
relevant experience and expertise in listed companies 
to enable them to have a good understanding of the 
case issues. 

 
 Members of the FRC can be appointed from a pool of 

experts which consists of a balanced number of 
accountants and lay persons.  The pool of experts 
may include retired audit partners who can take up 
volunteer advisory roles. 

 

CPAA(HKC) 

3.6 It is inappropriate for the FRC to include a majority of lay 
persons as its members.  Audits are highly technical, and 
investigations of auditing irregularities even more so.  
The investigation of auditing irregularities should be 
conducted by professionals. 
 

HKGCC 
 

3.7  Any person nominated as a member of the FRC by the 
HKICPA should be from their Secretariat, and not 
from an audit firm. 

 
 Suggests that a representative from a Chamber of 

Commerce is one of the nominated members and also 
a lawyer who is an expert in the listing rules area. 

 
 There should be a Chairman who would lead the 

Board.  He/she should not be anyone from the 
HKICPA, the HKEx, or the SFC. 

 

BCCHK 
 

3.8  Suggests to stipulate in clause 7 that the four to six 
“other appointed members” of the FRC should 
represent the stakeholder groups that the FRC is 
intended to protect, e.g. listed companies and 
investors. 

 
 Clause 2 of Schedule 2 to the Bill states that 

appointments to the FRC should be for a term not 
exceeding three years, although members can be 
reappointed.  As a good corporate governance 
practice, there should be a maximum term for any 
member reappointed.  The Bill is silent in this 
respect. 

 

ACCA(HK) 
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 Views of organizations/individuals on major issues  
of the Bill 

 

Name of  
Organization/

Individual 
 

3.9  A “public officer” is referred to in clause 7(3) and in 
other parts of the Bill.  It may be sensible for 
certainty to insert a definition of this term. 

 
 Although there are provisions in Schedule 2 to the Bill 

relating to the removal of members of the FRC in 
certain circumstances, there are no similar 
considerations in the schedule relating to initial 
appointment.  It may be sensible for certainty to 
include similar circumstances relating to appointment, 
perhaps to be determined by the appointer or 
nominator. 

 

AIA(HK) 
 

3.10  Clause 1 of Schedule 3 to the Bill provides that the 
term of office of the Chief Executive Officer (CEO) is 
three years and he is eligible for re-appointment.  
There is a loophole that a particular person may take 
up this position for an exceedingly long period of time 
if he is eligible for re-appointment every time his 
tenure of office is due for renewal.  There is a need to 
impose a maximum time limit, say, not more than two 
terms, to avoid this from happening. 

 
 The remuneration of the CEO is not mentioned in the 

Bill.  Consideration should be given to specify that 
the remuneration of the CEO be referable to a certain 
pay level of a civil servant of a comparable rank. 

 
 As the CEO is a key figure of the FRC, there should 

be mandatory provisions on the notice period in 
respect of his resignation (e.g. at least three to six 
months) to ensure a smooth transition.  To avoid 
actual or possible conflict of interests and to safeguard 
impartiality in discharging his duties, the CEO should 
not be permitted to take up any position in conflict 
with his position as CEO within a period of 12 months 
after termination. 

 

CHKLC 
 

3.11 Consideration should be given to whether the provisions in 
clause 4(1)(d) of Schedule 3 to the Bill (about removal of 
the CEO) are sufficiently stringent. 
 
 

HKICPA 
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of the Bill 

 

Name of  
Organization/

Individual 
 

3.12 Given the lean structure of the FRC, it may not be able to 
carry out investigations efficiently.  This may result in 
backlog of cases. 
 

CGCC 

 Functions and powers of the FRC 
 

 

3.13  Expresses concern about the circumstances under 
which the FRC may initiate investigation against 
auditing/reporting irregularities through the Audit 
Investigation Board (AIB), or may initiate an enquiry 
into cases of non-compliance with financial 
requirements through a Financial Reporting Review 
Committee (FRRC). 

 
 Suggests that objective criteria be stipulated to ensure 

that the FRC will exercise its judgement in a 
reasonable manner. 

 

CGCC 
 

3.14  The meaning of “relevant irregularity”, which sets out 
the scope of investigation by the AIB is set out in 
clause 4 and in particular, the “specified events” are 
described in subclause (3).  These extend beyond the 
public interests (such as doing or omitting to do 
something that is likely to bring discredit upon the 
auditor).  The scope of investigation should be 
limited to cases where public interests are jeopardized. 

 
 The AIB must be seen to be investigating irregularities 

and possible irregularities where there is public 
interest.  “Public interest entities” and “listed 
entities” have a high degree of overlap, but are not 
identical: the former also includes unlisted public 
companies, large charities, insurance companies and 
pension funds.  The AIB should address cases which 
raise issues affecting the public interest, whenever 
they arise.  There is currently no provision in the Bill 
to extend the scope of investigation of the AIB to other 
public interest entities. 

 

ACCA(HK) 
 

3.15  The FRC should be restricted to launching 
investigations only in respect of material irregularities 
in the accounts of listed companies and the matter 
raises or appears to raise important issues affecting the 

Deloitte 
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of the Bill 

 

Name of  
Organization/

Individual 
 

public interest (clause 4).  This latter requirement is 
part of the scheme adopted by the Accountancy 
Investigation and Disciplinary Board (AIDB) in the 
UK (part of the FRC in the UK). 

 
 Clause 4(3)(c) provides that a specified event has 

occurred in relation to an auditor or reporting 
accountant of a listed entity if the auditor or reporting 
accountant has been negligent in the conduct of his 
profession.  This provision is inappropriate because 
clause 4(3)(d) (guilty of professional misconduct) is 
sufficient to encompass any negligence which would 
legally constitute professional misconduct.  
Clause 4(3)(c) should be deleted. 

 
3.16  FRC enquiries and investigations should be launched 

only when a significant public interest exists.  Some 
degree of proportion, materiality and context should 
be brought to bear in a decision to launch an enquiry 
or investigation. 

 
 Consideration of proportion, materiality, context and 

public interest should particularly be reflected in 
clauses 4 and 5 which explain the meaning of 
“relevant irregularity” and “relevant non-compliance”. 

 
 The scope of clause 4(4)(a)(vi) and (6)(b) are too wide 

as they refer to refusal/negligence of an auditor or 
reporting accountant to comply with the provisions of 
“any bylaw or rule made or any direction lawfully 
given by the HKICPA Council”. 

 
 Clause 4(3)(c) should not be included in the Bill on 

the grounds that: 
 

(a) it does not state a proviso that negligence should 
have had a material or public interest effect in 
order to warrant consideration by the FRC; 

 
(b) a material negligent act, or one with a public 

interest effect or a course of negligent behaviour 
is already addressed by clause 4(3)(d) which 
deals with professional misconduct. 

E&Y 
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3.17 
 

 Sees no merit in that clause 4(3) is reinventing the 
potential misdeeds and negligence of accountants 
when what is really important is the Disciplinary 
Rules of the Professional Accountants Ordinance 
(PAO). 

 
 Suggests that reference to the relevant parts of the 

PAO be made in clause 4(3). 
 

Peter WONG 
 

3.18  The FRC seems to delegate much of its power to the 
proposed AIB and the FRRCs.  It is questionable 
whether the proposed structure is unnecessarily 
complex. 

 
 The AIB is not responsible for discipline.  This 

differs from the role of the AIDB in the UK, which 
takes up cases identified as relating to the public 
interest, and may not only investigate, but also deliver 
disciplinary sanctions in such cases.  The division of 
responsibility between the AIB and the HKICPA 
seems strange. 

 
 Any possible overlap or duplication of investigation 

duties between the AIB and the HKICPA should be 
removed by the identification by the AIB of “public 
interest”, which would automatically allow the AIB to 
take up the case. 

 

CIMA(HK) 
 

3.19  The HKICPA should continue to act as the 
profession’s regulatory body and to be responsible for 
the disciplinary role of which the prosecution role is 
an integral part. 

 
 The FRC’s investigation role and the HKICPA’s 

prosecution and disciplinary roles should be properly 
defined in order for the process to be co-ordinated. 

 
 The FRC is expected to work closely with the 

HKICPA to develop the non-statutory protocols, 
guidelines and/or Memorandum of Understanding 
(“MOU”) in order to enable the HKICPA to discharge 
the prosecution role effectively. 

 

HKICPA 
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3.20 
 

 To enhance the interaction and communication 
between the investigatory function and subsequent 
prosecution, it is important for the FRC and the 
relevant enforcement agency or professional body to 
have a good understanding and consensus of the terms 
of reference as well as the scope of investigation.  
This could be facilitated by a MOU between the FRC 
and the relevant bodies to outline the details of 
cooperation including the criteria to be adopted by the 
FRC in determining the basis for prosecution. 

 
 FRC’s decision to refer the case to further action 

should be based on three key functions: materiality, 
public interest and the likelihood of successful case to 
facilitate the prosecution process.  It is essential for 
the FRC and the relevant parties to agree to a 
comprehensive set of criteria covering the assistance 
required for the FRC. 

 
 The terms of reference for the three organizations 

(HKICPA, SFC & FRC) need to be clearly defined to 
avoid overlapping of functions.  The FRC through 
the AIB would be responsible for the investigation of 
the suspected irregularities of auditors of listed 
corporations and the preparation of auditors’ reports.  
The FRC through the FRRC would enquire into 
suspected non-compliance of the accounts and 
financial statements of corporations and collective 
investment schemes listed in Hong Kong.  The 
HKICPA would continue to be responsible for the 
investigation of the non-listed sector and misconduct 
of the accounting profession, and the SFC would 
investigate auditors and other persons involved in 
market misconducts. 

 
 Suggests that an appeal process should be in place, 

and the FRC funding be modified to reflect the 
additional costs. 

 

CPAA(HKC) 

3.21  Undue overlap between investigations undertaken by 
the FRC and SFC is not anticipated.  The FRC’s 
investigation will focus on evidence of auditor 
malpractice, particularly whether the audit work was 

Staff of SFC 
 



- 13 - 
 
 

 Views of organizations/individuals on major issues  
of the Bill 

 

Name of  
Organization/

Individual 
 

sufficient and whether appropriate judgments were 
made, whereas SFC will be looking for evidence of 
corporate fraud or misconduct, breach of Listing Rules 
or market misconduct. 

 
 There will be good reasons for the FRC and SFC to 

co-ordinate their investigations, but this is not 
provided for in the Bill. 

 
3.22  As the proposed function of the AIB is actually a part 

of the current functions of the HKICPA, there is no 
change from the current situation in terms of 
overlapping of functions with SFC. 

 
 The Bill will promote two-way sharing of information 

between the FRC and SFC which is an improvement 
from the current one-way flow of information from the 
SFC to the HKICPA only. 

 
 SFC and the FRC would need to co-ordinate their 

work in respect of the same case where both have 
interest in different aspects. 

 

Members of 
SFC’s PSG 

 

3.23  Expresses support for the proposed functions of the 
FRC (clause 9). 

 
 On the proposal that the FRC may refer cases to 

specified bodies, clauses 9 and 12 should be clarified 
as to whether the FRC will act in the capacity of 
complainant or whether it will be purely referring the 
case to the HKICPA for its further action.  It would 
facilitate the disciplinary process if the FRC was to act 
as the complainant. 

 
 Given that the Disciplinary Committee of the HKICPA 

must consist of a majority of lay persons, the 
Committee is sufficiently independent of the members 
of the HKICPA, thus avoiding the need for the FRC to 
set up its own disciplinary body in respect of auditors. 

 

KPMG 
 

3.24 The functions of the FRC include conducting 
investigations and enquiries “in response to a complaint or 
otherwise” (clause 9(b) and (c)).  There are three points of 

KPMG and a 
member of 

SCCLR 
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concern: 
 
(a) The FRC’s scope should remain primarily reactive 

upon receipt of referrals from other regulators and 
complainants; 

 
(b) In the case of proactive investigations, there should 

be checks and balances to ensure that, before the 
investigation is allowed to proceed beyond a very 
preliminary stage, due consideration is given to 
whether the benefits of the investigation and its 
outcome are likely to outweigh the significant cost 
and resources the investigation may entail.  The 
costs and resources that would likely be required 
from all relevant parties, i.e. from both the FRC and 
those individuals and entities to be investigated, 
should be taken into account; and 

 
(c) It is also important to take account of other 

developments that should help enhance corporate 
governance and financial reporting in Hong Kong, 
particularly when considering whether the benefits 
of proactively undertaking investigation into past 
practices or information already reported would 
outweigh the costs. 

 

 

3.25  There may be a certain degree of overlapping between 
the work of the law enforcement agencies, regulators 
and professional bodies.  Therefore it is likely that 
for a particular case involving party under 
investigation, there are two or more of such agencies 
carrying on investigations and the normal day-to-day 
operations of listed entities will be adversely affected. 

 
 Suggests that the FRC should be placed under a legal 

responsibility that, whenever it intends to start an 
investigation on a party (which may be a listed 
company or an accounting firm), it should enquire 
and/or consult, on a strictly confidential basis, with 
other related law enforcement agencies to avoid 
duplication in investigations. 

 
 

CHKLC 
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3.26  There should be some mechanism inserted in the Bill 
for confidential communication and agreement 
between the FRC and, for example, the HKICPA and 
the SFC when an enquiry or investigation is planned 
by the FRC, to ensure that those entities do not 
implement parallel enquiries, in order to avoid the 
inconvenience, oppression and costs to affected parties 
of duplicate investigations. 

 

E&Y 
 

3.27 Suggests incorporating in the Bill provisions to prevent 
duplicate investigations by the FRC, HKICPA and SFC 
against the same auditor or accountant relating to the same 
irregularity.  This would prevent wastage of resources, 
and harassment and oppression faced by the auditor. 
 

Deloitte 
 

3.28  It is necessary to ensure there is no duplication of or 
confusion about the respective roles of the FRC and 
other authorities, such as SFC and HKEx, which shall 
be responsible for the follow-up actions after the 
investigation is over. 

 
 There should be communication between the FRC and 

the Police or the relevant authorities throughout the 
investigations so that the FRC is advised on the kind 
of information or evidence which it should collect for 
an offence or disciplinary action to be established.  It 
will be a great waste of efforts if an investigation 
report is subsequently found to be lacking in some 
crucial evidence rendering any legal or disciplinary 
action impossible to proceed. 

 

HKICS 
 

3.29 The rules and procedures, particularly as to the adducing of 
evidence by the FRC during the investigation phase and 
HKICPA both during the formulation and preparation of 
the prosecution phase as well as the disciplinary hearing 
phase, have to be efficient, relevant and matching, because 
what evidence/conclusion is reached during investigation 
must be replicable by the prosecution during the 
disciplinary process.  Those rules and procedure are very 
urgently needed. 
 
 
 

Peter WONG 
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3.30  Members of PSG feel more comfortable if the FRC 
has a disciplinary function.  There are three points of 
concern: 

 
(a) There are concerns about the transparency and 

efficiency of disciplinary cases handled by the 
HKICPA, and inadequate sanctions on cases; 

 
(b) The HKICPA is not obliged by the Bill to take 

disciplinary action for cases referred by the FRC; 
and 

 
(c) If the investigation and disciplinary functions are 

housed in different bodies, there is a danger that 
disciplinary cases will not proceed after referral. 

 
 Suggest that FRC’s disciplinary actions be funded by 

the HKICPA as that part of its current function would 
be transferred to the FRC. 

 

Members of 
SFC’s PSG 

 

3.31  The proposal that the FRC’s function should remain 
purely investigatory (clause 9) is inappropriate for two 
main reasons: 

 
(a) The Bill is inconsistent with the International 

Organization of Securities Commissions (IOSCO) 
Principles for Auditor Oversight.  To be 
consistent with these Principles, there should be a 
mechanism to make auditors subject to discipline 
by an oversight body that is independent of the 
profession.  If cases are referred to HKICPA or 
other professional bodies for disciplinary 
proceedings, the FRC should act in a monitoring 
role to ensure that proper follow up actions are 
taken; and 

 
(b) The Bill is inadequate to meet the objectives of 

enhancing the transparency and accountability of 
the regulatory regime for the auditing profession.  
The regulatory process is undermined if public 
interest disciplinary action remains in the hands 
of a professional accountancy body, giving rise to 
a lack of independence at the end of the 

ACCA(HK) 
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regulatory process. 
 

 Suggestions on the functions of the FRC, as follows: 
 

(a) There should be provision for the accountancy 
bodies regulating their members to report on their 
activities to the FRC for cases referred for 
disciplinary proceedings, and for the FRC to 
inspect/investigate such activities these bodies; 
and 

 
(b) If the FRC is finally vested with the necessary 

disciplinary powers, the need for a separate 
appeal tribunal becomes stronger.  Where the 
FRC does not possess any disciplinary power, it 
should at least have the power to refer cases that 
are warranted of disciplinary action directly to the 
Disciplinary Committee of the local statutory 
professional accountancy body, and act as the 
complainant to present the case in front of the 
Disciplinary Committee.  This will avoid 
duplication of resources of the FRC and the local 
statutory accountancy body. 

 
3.32  No view on whether the FRC should have purely an 

investigative role or whether it should take on some of 
the prosecution work of the HKICPA.  The issue is a 
policy question. 

 
 The following experience of regulatory bodies are 

relevant: 
 

(a) It is not uncommon, nor prohibited by law, for 
regulatory bodies to perform both investigatory 
and disciplinary roles, while it is less common for 
them to take up both investigatory and criminal 
prosecutorial role; 

 
(b) Most overseas securities regulators have the 

power to both investigate and bring civil 
proceedings, and also conduct disciplinary 
proceedings.  The Financial Services Authority 
(FSA) in the UK, Australian Securities and 

Staff of SFC 
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Investments Commission (ASIC) and SFC itself 
can also bring criminal proceedings (for summary 
offences); and 

 
(c) It is essential to avoid prejudgement of 

proceedings by ensuring that those who establish 
the evidence of a breach through investigation do 
not play a part in making a decision on the 
breach.  For instance, with regard to SFC’s 
disciplinary proceedings, at the end of 
investigation, evidence of an alleged breach is 
passed to a separate group of staff who decide 
whether there is enough evidence to start 
disciplinary cases and conduct the proceedings 
together with an ultimate decision maker.  The 
same situation prevails in the Securities and 
Exchange Commission in the US, the SFA and the 
ASIC, though their specific arrangements differ. 

 
 Given the small budget of the FRC, there is concern 

about whether sufficient separation of roles of FRC’s 
staff would be achieved to provide safeguards of the 
rights of those involved in disciplinary proceedings. 

 
3.33  The Bar Council investigates complaints about the 

conduct of barristers through the Special Committee 
on Discipline.  The Special Committee reports to the 
Bar Council.  The Bar Council may refer a 
substantiated complaint to a Barristers Disciplinary 
Tribunal. 

 
 While the primary work of investigation is done by the 

Special Committee on Discipline, the Barristers 
Disciplinary Tribunal has the power to investigate the 
matter further.  Although there is some scope for 
overlap in the investigatory process, the investigatory 
and sanctioning components of the disciplinary 
process are quite separate.  No problems have been 
created in the context of disciplinary proceedings 
against barristers by reason of the separation of the 
investigatory and sanctioning components of the 
disciplinary process. 

 

HKBA 
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 No comment on the proposed structure of the 
disciplinary process for auditors contemplated in the 
Bill. 

 
3.34  The public trust in the audit profession is best served 

by having independent investigation and disciplinary 
regimes for company auditors.  Such a “dual” system 
is applied in other jurisdictions, e.g. Australia. 

 
 The role of the AIB should be to conduct investigation 

and gather evidence on cases.  It is suggested that the 
AIB will refer cases involving less serious matters to 
the HKICPA for taking action.  As for serious cases, 
rather than simply handing over the findings and 
documents to the HKICPA for taking action, the AIB 
should present its evidence and findings to an Audit 
Discipline Board (ADB) and act in more of a 
prosecutorial manner.  It is suggested that: 

 
(a) the ADB should be made up of a mixture of 

people with audit and accounting backgrounds 
and lay persons; 

 
(b) a panel of audit/accountancy experts and a panel 

of lay person be set up.  The ADB will draw 
members from these panels to form an Audit 
Disciplinary Tribunal (ADT) for hearing 
disciplinary cases referred by the AIB; 

 
(c) the ADB will also act as an appeal board to hear 

appeals against the decisions of an ADT; 
 
(d) the decisions of the ADT/ADB will be made 

public; and 
 
(e) the HKICPA could have regard to the decision of 

the ADB and the information presented by the 
AIB to determine if there is a need for further 
action at the professional level. 

 
 
 
 

NIAA(C) 
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3.35  At present, there appears to be overlapping in the 
oversight of auditing of publicly listed companies 
among the Registrar of Companies, the HKICPA, the 
HKEx, and the SFC.  The Bill carves out this 
overlapping area to be overseen by the FRC which 
will have statutory powers to carry out investigations 
into irregularities and non-compliance with accounting 
standards.  The arrangement will go a long way 
towards enhancing investor confidence in the financial 
reports of listed companies. 

 
 The proposals in the Bill appear to be a sensible mix 

of statutory powers of investigation, coupled with 
self-regulation by the HKICPA where disciplinary 
action is required.  The concept is fully supported.  
The FRC should avoid being police, prosecutor, judge, 
jury and executioner. 

 

HKSA 

3.36 Clause 9 states that the FRC may refer a case or complaint 
to a “specified body”, being a “specified authority” or 
“specified enforcement agency”.  The interpretation of a 
“specified authority” (clause 2) includes an accountancy 
body that is a member of the International Federation of 
Accountants (IFAC).  In view of the different categories 
of IFAC membership possible (including affiliate 
membership), this requirement should refer to current full 
membership of IFAC. 
 

ACCA(HK) 
 

3.37 Clause 9(f) provides that the FRC may refer to a “specified 
body” any case or complaint concerning a relevant 
irregularity or non-compliance in relation to a listed entity.  
There are two points of concern: 
 

 Listed companies, such as banks and insurance 
companies, already have their respective regulators.  
Referral of cases to a “specified body” may give rise 
to problem of “dual regulation”; and 

 
 At present, auditors of listed companies are not subject 

to registration or qualification assessment.  It is 
unreasonable to subject auditors of listed companies to 
the FRC’s regulation. 

 

HKCEA 
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3.38 
 

There should be clear provisions in the Bill: 
 
(a) to enable the FRC to engage full time staff to assist 

in the work of the AIB and a FRRC; and 
 
(b) to enable the FRC to refer those matters beyond its 

remit to other relevant authorities for appropriate 
follow-up action. 

 

SCCLR 
 

3.39 
 

 Under clause 12(1)(b) and (2)(b), the FRC may 
provide assistance to a specified authority on the 
authority’s investigation or enquiry into irregularities 
or non-compliance in relation to a listed entity if “it is 
not contrary to the interest of the investing public or to 
the public interest” to do so.  However, as the term 
“public interest” is not defined in the Bill, it is a fluid 
concept subject to the regulator’s own interpretation. 

 
 Prefers a higher standard of requirement, e.g. “it is in 

the public interest” which shows the existence of 
public interest directly. 

 

OPCPD 

3.40  The role of the FRC should include oversight of the 
adoption of accounting and auditing standards.  It 
should perform a similar function of the FRC in 
Australia and provide a mechanism for public 
oversight in this aspect. 

 
 The adoption of International Accounting Standards 

should make the process easier to achieve. 
 

NIAA(C) 
 

3.41 It is important to subject the prescribed powers of the FRC 
to close scrutiny against the human rights standards 
provided for in the Basic Law and Hong Kong Bill of 
Rights as challenges against the FRC could undermine its 
credibility and potentially compromise its investigations. 
 

Simon 
YOUNG 

3.42 The procedures for hiring external expertise to assist in the 
investigation of large corporate scandal case have not been 
set out in the Bill.  It would be useful if certain guidelines 
are available in this regard. 
 
 

Oscar WONG
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3.43 
 

Suggests that any accountant who is subject to the hearing 
of the HKICPA Disciplinary Committee may choose to be 
heard by the AIB at his choice. 
 

Peter CHAN 

 Miscellaneous 
 

 

3.44 The FRC may refer the relevant investigation/enquiry 
report to a “specified body”, such as the HKICPA, for 
disciplinary action, further investigation or any other 
actions.  The maximum sanctions that the HKICPA could 
impose are a fine of $500,000 and/or order that the name of 
the professional accountant be removed from the register 
permanently.  Such level of fine would not be sufficient to 
deter serious wrongdoings, and would render the FRC a 
toothless tiger. 
 

A member of 
SFC’s IEAC 

 

3.45 Suggests that the investigation results and disciplinary 
actions taken, and also actions not taken, by the specified 
body be made transparent and known to the public to help 
achieving deterrent effects on wrongdoers and 
strengthening regulatory accountability. 
 

A member of 
SFC’s IEAC 

 

3.46  Guidelines (clause 13), especially on the manner in 
which the FRC proposes to perform its functions, 
should be issued simultaneously at the time the FRC 
Ordinance is in force. 

 
 The guidelines should clarify the following issues: 

 
(a) whether the FRC would only act upon receiving 

complaints and/or reports made to it, or would 
pro-actively and spontaneously carry out 
investigations; 

 
(b) whether the FRC would systematically review all 

annual and interim reports issued by listed 
companies and make enquiries with the 
companies and/or their respective auditors; and 

 
(c) whether the listed company under investigation is 

expected to make an announcement once an 
investigation started against it. 

 

CHKLC 
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3.47 The proposed provision (clause 14) allowing the Chief 
Executive (CE) to give the FRC written directions as he 
thinks fit with respect to the performance of any of its 
functions may be perceived as a lack of independence. 
 

ACCA(HK) 
 

3.48 The proposed provision for the CE to give written 
directions to the FRC (clause 14) may subject it to political 
interference. 
 

NIAA(C) 
 

3.49 The FRC should keep and maintain its accounts and the 
Director of Audit should be responsible for the audit 
(Clauses 18 and 19). 
 

NIAA(C) 
 

3.50 
 

The Director of Audit may be in the best position to have a 
general oversight of the number and type of cases 
investigated by the FRC and their outcomes, as well as 
whether details are reported. 
 

BCCHK 
 

3.51 Consideration should be given as to whether liquidators 
should be included as a relevant body to whom the FRC 
would disclose the relevant information obtained. 
 

SCCLR 

3.52  Whether it should be “or” instead of “and” at the end 
of clause 4(2)(a). 

 
 Clause 4(3) is similar to but not the same as 

section 34(1)(a) of the Professional Accountants 
Ordinance (PAO). 

 
(Remarks: Section 34 of the PAO is attached in 
Appendix I.) 

 
 Clause 6(2)(c) provides that the FRC is “capable of 

being sued…”.  However, clause 53 provides the 
FRC with immunity.  There may be contradiction in 
the two clauses. 

 
 Clause 7(1) has not specified whether the FRC 

members should be paid. 
 

 There may be contradiction between subclauses (2)(a) 
and 2(b) of clause 10.  The word “employ” is used in 
subclause (2)(a), whereas “appoint” is used in 

HKICPA 
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subclause (2)(b). 
 

 Whether the word “perform” instead of “performs” 
should be used in clause 13(1)(a). 

 
3.53  Resolutions at FRC’s meeting are passed by a majority 

vote of the members present (clauses 6(8) and (9) of 
Schedule 2 to the Bill).  However, written resolutions 
must be passed unanimously by all the members 
present in Hong Kong (clause 7 of Schedule 2 to the 
Bill). 

 
 It is not clear why a written resolution should not be 

passed by a majority of the members present in Hong 
Kong at the time, with the same proviso as clause 6(9) 
(i.e. the number of the votes that constitutes the 
majority, apart from the casting vote (if any), is to be 4 
or more.) 

 

AIA(HK) 
 

4 The Audit Investigation Board (AIB) 
(Part 3 and Schedule 4 to the Bill) 
 

 

4.1  It is necessary to clarify the role of the FRC in relation 
to the AIB, in particular the extent to which the FRC 
conducts its investigations and how much evidence it 
would gather. 

 
 Considers that the FRC (i.e. AIB) should have a role to 

obtain sufficient evidence through conducting 
investigations to support a successful disciplinary 
case. 

 

A member of 
SFC’s IEAC 

 

4.2  Agrees that the AIB should pursue investigations and 
not handle disciplinary matters.  The AIB should be 
staffed by employees of the FRC; although they may 
subcontract investigative work to suitable parties if 
required, but at all times controlling the matter and the 
secrecy aspects. 

 
 Agrees that investigations can cover the audit firm, its 

principals and staff, i.e. individuals, and may be 
instituted where there is reasonable cause to believe 
there has been an irregularity. 

BCCHK 
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4.3  It is important for the public perception that auditors 
be and be seen to be independent. 

 
 Suggests that “auditor independence” be included in 

the scope of “irregularity” to be investigated by the 
AIB. 

 

NIAA(C) 
 

4.4  Expresses concern that a suspected case of auditing 
irregularity may fall under the scope of both the AIB 
and the FRRC.  For instance, the FRRC may enquire 
into a listed entity which has failed to comply with the 
Listing Rules in preparing its financial statements.  
Such non-compliance may be due to negligence of the 
auditor which can trigger an investigation by the AIB.  
It is not clear whether the powers of the AIB and 
FRRC are to be exercised on a mutually exclusive 
basis. 

 
 It is necessary to clarify the duties of the AIB and the 

FRRC in respect of the situation mentioned above 
taking into account that the powers of the former are 
much more extensive than those of the latter. 

 

HKICS 
 

4.5  Considers that the remit of the AIB and the FRRC 
should be expanded to cover all situations where 
financial reports would be required to be prepared and 
widely circulated. 

 
 Under the proposed definitions of “specified report” 

and “listing document” (clause 2), many financial 
reports required to be prepared and widely circulated 
in accordance with both the Main Board and the GEM 
Listing Rules (the “Listing Rules”) will fall outside the 
coverage of the Bill.  For example: 

 
(a) the definition of “listing document” does not 

cover the introduction documents which count as 
listing documents for the purpose of the Listing 
Rules.  Under the Listing Rules, introduction 
documents are expressly included in the 
definition of “listing documents”; and 

 
(b) the definition of “financial reports” does not 

SCCLR 
 
 
 
 

A member of 
SCCLR 
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cover financial reports included in circulars 
required to be prepared and circulated by listed 
companies in connection with major transactions, 
very substantial acquisitions and very substantial 
disposals.  These reports are of no less 
significance to the investing public. 

 
 Consideration should be given to appropriately expand 

the definitions of “specified report” and “listing 
document”. 

 

 
 
 
 
 
 
 

A member of 
SCCLR 

 

4.6 The Bill appears to be applicable only to annual accounts 
and interim financial statements.  It is suggested that 
“published accounts and financial statements” should be 
extended to cover all financial reports prepared by auditors 
of listed companies published and used by the investing 
public such as those included in disclosure on major 
transactions, etc. 
 

HKSA 
 

4.7 Given the small size of the AIB (clause 22), it may not be 
able to cope with its duties and workload. 
 

CHKLC 
 

4.8  Clause 23 specifies when the FRC may exercise its 
powers to initiate investigations.  It is not clear what 
constitutes “circumstances suggesting” and 
“reasonable cause to believe” that there is auditing and 
reporting irregularity.  Suggests that the FRC should 
issue guidelines under clause 13 in this regard. 

 
 Suggests that the FRC should provide guidance to 

assure that the use by auditors of a top-down, 
risk-based approach employing reasonable judgement 
in the auditing of accounts under the generally 
accepted accounting principles will be recognized and 
respected by the FRC.  Similar guidance has been 
issued by the Securities and Exchange Commission 
and the PCAOB in the US recently when they evaluate 
the implementation experience of section 404 of the 
Sarbanes-Oxley Act. 

 
 
 
 

HKICS 
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4.9 Clauses 25 and 26 provide that the investigator may require 
the auditor of the listed entity, or of a “relevant 
undertaking” of the listed entity, to produce records and 
documents.  There are two suggestions: 
 

 The meanings of “relevant undertaking” and 
“associated undertaking” are similar.  It is clearer to 
include “associated undertaking” in clauses 25 and 26; 
and 

 
 It is necessary to specifically extend the statutory 

obligation to produce records and documents to 
officers of the listed entity, a relevant undertaking, or 
an associated undertaking. 

 

AIA(HK) 
 

4.10  Clauses 25 and 26 empower the investigator to require 
the auditors and reporting accountants of listed entities 
to produce records and documents relating to auditing 
or reporting irregularities.  Clause 28 further 
empowers the investigator to require the auditors and 
the reporting accountants, or a person whom the 
investigator has reasonable cause to believe to be in 
possession of records or documents that contain, or are 
likely to contain, information relevant to the relevant 
irregularity or to the question whether or not there is 
such an irregularity, to produce the records or 
documents.  There are three points of concern: 

 
(a) Such powers are over extensive and wider than 

the equivalent power of the investigation 
provisions in the FRC in the UK, and the PCAOB 
in the US; 

 
(b) Given that the role of the FRC is 

investigatory/enquiry only, the powers of the 
FRC/AIB should enable it to compel the 
provision of information and documents by 
auditors and listed companies, but not further.  
In particular, the powers should not extend to 
legal advisers whose legal professional privilege 
may not always be successfully claimed; 

 
(c) The FRC/AIB should not have all the 

LSHK 
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investigation powers of SFC which would be 
overly intrusive and not justified by its objective 
and jurisdiction. 

 
 In contrast, the investigatory powers of the 

FRC/FRRC as provided under clause 42 are not so 
extensive.  The power to require production of 
records and documents and provision of information 
and explanation is restricted to the listed corporation, 
the auditor and officers or employees of the 
corporation.  The scope of such power is appropriate. 

 
4.11 Clause 25, 26 and 27 provide the FRC with the power to 

require auditors and reporting accountants of listed entities 
to produce records and documents relating to auditing or 
reporting irregularities and to give explanation on the 
information therein.  There are two points of concern in 
respect of a listed entity which is a bank, as follows: 
 

 The records and documents may contain information 
relating to customers.  As banks are subject to 
statutory obligation to protect customers’ personal 
data, they may not be able to produce the records and 
documents and give explanation on the information 
therein; and 

 
 There should be provisions stipulating that the 

required records and documents do not cover 
information relating to customers’ personal data. 

 

HKCEA 
 

4.12 While appreciating the need to give the AIB powers to 
carry out investigations, there is concern that the proposed 
powers are very wide-ranging and would extend to “any 
other person” who has had dealings with or in possession 
of documents “relating to the affairs of the corporation”.  
This is particularly disturbing in that failure to comply may 
result in severe legal liability. 
 

HKSA 
 

4.13 The requirement under clause 25 may pose problems to 
auditors of listed entities or relevant undertakings of the 
entities if such listed entities/undertakings have operations 
in the Mainland.  There are different laws in the Mainland 
relating to commercial secrets, States secrets, etc. which 

Deloitte 
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may inhibit Hong Kong based auditors from producing 
documents which are held by their associated practices in 
the Mainland. 
 

4.14  Clause 25 may pose problem to auditors or reporting 
accountants if the required documents are physically 
located in countries/jurisdictions outside Hong Kong.  
Regulations of that other country or jurisdiction may 
pose legal impediments with respect to providing the 
documents to the investigator. 

 
 The auditors or reporting accountants should be 

relieved from the obligation to produce the required 
documents if such is prohibited by legal impediments 
arising under the laws of the relevant jurisdiction. 

 

E&Y 

4.15 There are differences between clause 25(1) and (2) and 
section 42D of the PAO which sets out the powers of an 
HKICPA Investigation Committee. 
 
(Remarks: Section 42D of the PAO is attached in 
Appendix I.) 
 

HKICPA 

4.16 Clause 28(1)(d) is too vague and too wide.  It provides the 
requirement for the auditor or reporting accountant of the 
listed entity or the relevant person to “give the investigator 
all other assistance in connection with the investigation 
that he is reasonably able to give”.  Other sub-paragraphs 
of clause 28(1) have clearly set out all the requirements 
which an investigator could reasonably make of a person. 
 

Deloitte 
 

4.17 A reference to an authorized officer assisting the 
investigator appears in clause 28(1)(b) and 28(6).  It is 
clearly set out in clause 28(6) that the appointment of such 
a person for the purposes of clause 28(1)(b).  It is not 
clear from clauses 25, 26 and 27 whether an authorized 
officer can assist the investigator for the purposes of those 
clauses, although clause 30 seems to suggest this can be the 
case in relation to clause 27.  For clarity, and if this is the 
Administration’s intention, clauses 25, 26 and 27 should 
contain similar references to an authorized officer as are 
found in clause 28. 
 

AIA(HK) 
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4.18  The investigator is required under clause 29 to consult 
the relevant regulatory bodies before invoking the 
powers under clauses 25, 26 and 28.  The purpose of 
this requirement and the consequences for failure to do 
so are unclear. 

 
 The consequences for the FRC failing to consult 

should be made clear. 
 

Simon 
YOUNG 

4.19 The consultation requirements under clauses 29 and 43 
may result in a dilemma or deadlock if the consulted body 
is not agreeable to the proposed exercise of the power.  
The Bill should provide how the matter will proceed in 
such kind of situation. 
 

HKICS 
 

4.20 Person being investigated should be properly informed of 
their rights, for example, their right to legal representation. 
 

Oscar WONG

4.21  Concern about abrogation of the privilege against 
self-incrimination (clause 30), as follows: 

 
(a) At common law, an individual’s privilege against 

self-incrimination entitles him to refuse to answer 
any questions or participate in any conduct which 
could result in his direct incrimination.  Clause 
30 expressly abrogates this privilege and requires 
the individual to comply even if compliance 
would result in the materialization of 
self-incriminating evidence; and 

 
(b) In other words, only a claim-based use immunity 

is given to the individual.  Where the individual 
makes an express claim of the privilege, the 
ensuring answers cannot be used against the 
individual as evidence in any subsequent 
prosecution.  Those answers which are not 
prefaced or qualified by a claim of privilege can 
be used as incriminating evidence at trial.  The 
claim-based use immunity is to be contrasted with 
a blanket use immunity which by statute 
automatically confers immunity over all of the 
incriminating answers given by the individual. 

 

Simon 
YOUNG 
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 Suggests conferring blanket use immunity for all 
answers given by persons under compulsion: 

 
(a) Use immunity should be given to individuals as a 

matter of right and should not be something that 
must be claimed on an ad hoc basis; and 

 
(b) Blanket use immunity obviates the need to warn 

the individual of the right to claim the use 
immunity, thus avoiding potential legal wrangle 
in cases where the investigators have failed to 
give the required warning. 

 
(Remarks: Mr YOUNG raises the same concern and 
suggestion on clause 44.) 
 

4.22  There is no apparent reason why the offence in 
clause 31(1) should be one of strict liability. 

 
 It is recommended that the mens rea requirement of 

“knowledge or recklessly” be expressly added to the 
provision. 

 

Simon 
YOUNG 

 

4.23  The proposed fine under clause 31(12) is the same as 
that under clause 31(13) (i.e. $1,000,000), even though 
the offences under subclause (13) are of a more 
serious nature, being “with intent to defraud”. 

 
 Suggests that the proposed fine under clause 31(13) be 

raised to give more deterring effect. 
 

AIA(HK) 
 

4.24 Clause 32 provides that a person who fails to comply with 
the requirements under clauses 25, 26, 27 or 28 may either 
be charged with a criminal offence or punished in the same 
manner as if he had been guilty of contempt of court.  
There are three points of concerns: 
 

 Whether the contempt power is necessary given the 
availability of a host of criminal offences in clause 31 
for which the person may be prosecuted; 

 
 Even the Independent Commission Against Corruption 

has not been given recourse to a contempt power 

Simon 
YOUNG 
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where there is non-compliance with authorizations 
issued pursuant to section 13 of the Prevention of 
Bribery Ordinance; and 

 
 The problem of the proposed contempt mechanism is 

that imprisonment for contempt can occur without the 
usual safeguards of the criminal process.  The rules 
of evidence in criminal proceedings would not apply 
to this proceeding and thus hearsay evidence would be 
generally admissible. 

 
(Remarks: Mr YOUNG raises the same concern on 
clause 45.) 
 

4.25  Clause 34 provides for magistrate’s warrants to be 
issued to search for, seize and remove certain records 
and documents.  The clause potentially applies to the 
premises of anybody, regardless of whether they have 
anything to do with the listed company or the auditor. 

 
 Suggests that domestic premises be excluded from the 

scope of clause 34.  If domestic premises are to be 
included, the warrant should be approved by a High 
Court judge rather than by a magistrate. 

 

Deloitte 
 

4.26  Clause 35(5) provides that the AIB’s investigation 
report be admissible in criminal proceedings as 
evidence of the facts stated in the report.  The 
proposal is controversial and lacks justifications.  
There are two points of concern: 

 
(a) As all criminal trials, the investigator should be 

required to attend the proceedings as a witness 
and be subjected to full cross-examination as to 
his or her findings.  Written reports, which will 
most likely contain hearsay upon hearsay, would 
not normally be admissible in a criminal trial; and 

 
(b) Police officers are not allowed to submit their 

investigation file as admissible evidence at trial, 
and there is no reason why FRC’s investigation 
reports should be treated differently. 

 

Simon 
YOUNG 
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 The Hong Kong Law Reform Commission is currently 
studying the reform of hearsay rule in criminal 
proceedings.  It is highly recommended that the 
possible enactment of any hearsay exception in the 
Bill be deferred and made consistent with the reforms 
which may flow from the Commission’s study. 

 
(Remarks: Mr YOUNG raises the same concern on FRRC’s 
enquiry report (clause 47(5)).) 
 

4.27  While an FRC investigation report could be used as 
the basis for initiating court or disciplinary 
proceedings, it should not have the status of being 
“admissible as evidence of the facts stated in the 
report” in such proceedings (clauses 35(5) and 47(5)). 

 
 The court or disciplinary body should use the FRC 

investigation report as it deems appropriate in 
implementing its normal procedures, and such 
procedures should be conducted in accordance with 
their usual rules, requiring (if necessary) the calling of 
witnesses as to fact and expert witnesses as to 
expressions of opinion. 

 

E&Y 

4.28  It is inappropriate to make the AIB’s investigation 
report admissible as evidence in any court or 
disciplinary proceedings (clause 35(5)) for the 
following reasons: 

 
(a) Such reports may contain large amount of hearsay 

and expressions of opinion put forward as matters 
of fact.  It is fundamentally inappropriate for 
that material to be submitted in any criminal 
proceedings.  It is equally inappropriate to make 
such reports admissible as evidence in any civil 
proceedings; 

 
(b) Admission of the reports in civil proceedings may 

result in misuse of reports by civil litigants and 
their lawyers to promote the prospect of success 
in the litigation; and 

 
(c) Admission of the reports in any court proceedings 

Deloitte 
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may prolong and bog down the procedures of 
investigation as accountants, directors and other 
related persons would be forced to defend the 
investigation as if it was a rehearsal for 
subsequent court proceedings. 

 
 Suggests that clause 35(5) be limited to enabling facts 

stated in the investigation report to be only prima facie 
evidence in the Market Misconduct Tribunal or in 
disciplinary proceedings under the PAO. 

 
(Remarks: Deloitte raises the same concern and 
suggestion on clause 47(5).) 

 
 The Bill is silent on who is to take the responsibility 

for disciplinary prosecution under the PAO.  If a 
matter is of sufficient public interest for the FRC to 
have taken action, it appears logical, practical and 
expedient for the FRC to fill the role of prosecutor.  It 
is unfair for the HKICPA to bear the cost of 
prosecution in respect of which it has had no role. 

 
4.29 There is conflict between clauses 30 and 35(5), as follows: 

 
 Clause 30 suggests that evidence collected from a 

person in an investigation by the AIB is not admissible 
in evidence against that person in criminal 
proceedings, with certain exceptions. 

 
 Clause 35(5) provides that the AIB’s investigation 

report is admissible as evidence of the facts stated in 
the report in other proceedings. 

 
(Remarks: AIA(HK) raises the same concern on clauses 44 
and 47(5).) 
 

AIA(HK) 

4.30 Suggests that investors be allowed to use the findings of 
the FRC and findings of the disciplinary actions of the 
HKICPA in civil actions for damages.  The suggestion 
would greatly reduce the cost of shareholders action and 
enhance the standards of audit work. 
 
 

A member of 
SFC’s PSG 

and a member 
of IEAC 
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4.31 Clause 36(2) provides that if the FRC has directed the AIB 
to conduct an investigation, it shall not exercise a power 
under clause 36(1) in respect of the case (i.e. close the 
case, suspend the investigation, or carry out other 
follow-up action) unless the AIB has submitted a report 
and the FRC has considered it.  There is no reason why 
the FRC should be deprived of the power to cease or 
suspend any investigation. 
 
(Remarks: Deloitte raises the same concern on clause 
48(2).) 
 

Deloitte 
 

4.32  Clause 37 empowers the courts and magistrates to 
order persons convicted on prosecutions instituted as a 
result of investigations under Part 3 of the Bill to pay 
the costs and expenses of the investigations. 

 
 Given that the investigation costs and expenses 

involved could be very high, suggests that a ceiling be 
set for the sum to be paid by the convicted persons. 

 
 The Administration should consider how the 

investigation costs and expenses should be recovered 
if the investigation has not proved any irregularities of 
the auditor concerned. 

 

CGCC 

4.33 Clause 37 provides that, following conviction in a 
prosecution as a result of an investigation by the AIB, the 
person convicted can be ordered to pay a sum to the FRC 
representing its costs and expenses in the investigation.  
There are two points of concern: 
 

 If the prosecution results in a fine, whether an award 
of a sum to meet the costs and expenses of the FRC 
will take into account the financial penalty already 
imposed by the court; if not, the result is effectively 
two financial penalties being imposed for the same 
offence. 

 
 Whether there is a danger that this provision may 

create a conflict of interest in investigations.  There 
are financial benefits to the FRC, which appoints the 
AIB to investigate, if an investigation leads to a report 

AIA(HK) 
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that initiates a successful prosecution.  This is of 
particular concern given that the Bill contains no 
rights of appeal in relation to reports of the AIB (and 
the FRRC). 

 
4.34 Where an irregularity is proved, the costs of the 

investigation can in some suitable instances be recovered 
from the auditor, or from the guilty party (clause 37). 
 

BCCHK 
 

4.35 Suggests that a legal cost reclaim mechanism should be 
established to enable the HKICPA to recover costs in 
relation to cases referred to it by the FRC for taking 
disciplinary proceedings. 
 

SCCLR 

4.36 Insofar as the FRC is performing its investigatory/enquiry 
role against suspected irregularities concerning auditors, 
which will be referred to appropriate regulatory authorities 
for follow-up action, there is no need to set up a separate 
body to hear appeals against the decisions of the FRC. 
 

KPMG and a 
member of 

SCCLR 
 

4.37  Given that the role of the FRC is investigatory only, 
there is no need to set up an appeal tribunal to hear 
appeals against FRC’s decisions. 

 
 If the FRC takes up a disciplinary role, it is necessary 

to provide an appeal tribunal. 
 

NIAA(C) 
 

4.38  Given that the role of the FRC is investigatory only, 
there is no need to set up an appeal tribunal to hear 
appeals against FRC’s decisions. 

 
 However, a further check and balance mechanism may 

be built in for the FRC to review its decisions to 
enhance fairness of the procedures/findings. 

 

HKICS 
 

4.39 
 

The AIB will handle investigations but in terms of fines or 
penalties, SFC will in most cases impose penalties, if 
necessary.  This process will need to be reviewed in the 
light of experience. 
 
 
 
 

BCCHK 
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5 The Financial Reporting Review Panel (FRRP) and a 
Financial Reporting Review Committee (FRRC) 
(Part 4 and Schedules 5, 6 to the Bill) 
 

 

5.1 The proposal for the establishment of an FRRP, and the use 
of the panel to provide members for FRRCs for individual 
cases, are strongly supported. 
 

CIMA(HK) 
 

5.2 Clause 39 states that the CE appoints members of the 
FRRP, whom he considers suitable for appointment to 
FRRCs.  Clause 41 gives no further detail of the expertise 
required of members of a FRRC.  In view of the technical 
expertise required, the FRRP and each FRRC should 
consist of a majority of accountants, who should be drawn 
from a variety of backgrounds, and bring to the Panel and 
the Committees experience in a variety of sectors. 
 

ACCA(HK) 
 

5.3 The FRRC should comprise not less than 20 professionals, 
chosen by the CE, with five being chosen to review any 
particular case, and chaired by a Panel Convener. 
 

BCCHK 
 

5.4 Enquiries by a FRRC should be extended to all public 
interest entities, rather than just listed entities as stipulated 
under clause 40(1). 
 

ACCA(HK) 
 

5.5  The objective of the FRRCs and the Financial 
Reporting Review Panel (FRRP) is to consider 
whether the provision of financial information 
complies with relevant legal and accounting 
requirements.  Therefore, the review should cover the 
whole set of annual accounts wherever financial 
information is presented.  Two suggestions: 

 
(a) The definition of “relevant requirement” (Parts 1 

and 2 of Schedule 1 to the Bill) is in relation to an 
“accounting requirement”, and therefore does not 
include compliance of other information issued 
with financial statements (e.g. directors’ reports) 
with relevant legal requirements.  Rather, the 
definition should be in relation to an “accounting 
or reporting requirement”; 

 
(b) The definition of “relevant financial report”(Parts 

ACCA(HK) 
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1 and 2 of Schedule 1 to the Bill) is in relation to 
a balance sheet and accounts annexed to it in 
accordance with section 129C(1) of the 
Companies Ordinance.  Therefore, the directors 
report (required to be attached by section 129D of 
the Companies Ordinance) is not included within 
the definition of “relevant financial report”.  The 
definition should be changed to cover “directors 
reports”. 

 
5.6 There should be clear provisions in the Bill: 

 
 to give a FRRC the discretion to decide whether to 

take “pro-active approach” in performing its functions; 
and 

 
 to permit cross referral of cases between the AIB and a 

FRRC. 
 

SCCLR 

5.7 Clause 49 does not refer to the speed of the FRC’s action to 
request the removal of any non-compliance, or the period 
within which the operator of the entity must take the 
remedial action.  If it is the intention that the FRC will 
publish more detailed operational procedures in due 
course, these detailed operational procedures should be 
referred to in the Bill. 
 

ACCA(HK) 

5.8 Clause 49(1)(b) permits the FRC to request the operator of 
a listed entity to cause the relevant financial report to be 
revised or take other remedial action.  Clause 50 enables 
the FRC to apply to the Court for an order requiring the 
directors of a listed corporation to revise the relevant 
financial report or take other necessary remedial action.  
Clause 49 refers to a listed entity which means a listed 
corporation or a listed collective investment scheme as 
stipulated in clause 3.  Hence, the scope of clause 50 
should not be limited to a listed corporation, but should 
refer to a listed entity as interpreted under clause 3. 
 

ACCA(HK) 
 

5.9  Where the matter under investigation is a question of 
non-compliance with financial reporting standards, 
there is concern about the lack of appeal provisions.  
There are two points of concern: 

KPMG and a 
member of 

SCCLR 
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(a) Clause 49 empowers the FRC to request directors 

of a listed entity to rectify their financial reports, 
and clause 50 empowers the FRC to seek a court 
order to compel such a rectification under certain 
circumstances.  However, there is no 
requirement for the FRC to consult the HKICPA 
where the directors and/or the auditors of the 
listed entity do not agree with the FRC’s 
interpretation of the relevant financial reporting 
standards; and 

 
(b) The proposed provisions mentioned above are 

unfair to the listed entity under investigation and 
would undermine the authority of the HKICPA to 
set and interpret financial reporting standards. 

 
 In the UK, the FRC plays the combined role of 

enforcer with the role of standard setter and therefore 
operates successfully without a specific requirement 
for its FRC to consult its standard setter.  In Hong 
Kong, however, the FRC will be independent from the 
standard setting body, i.e. the HKICPA. 

 
5.10 Strongly recommends that safeguards be introduced to 

ensure that for cases involving the interpretation of 
financial reporting standards, the HKICPA should be 
consulted as to their views on the acceptable interpretations 
of the accounting principles in question. 
 

KPMG, a 
member of 

SCCLR and 
HKICPA 

 

5.11 As the FRRC’s function is to enquire into compliance with 
relevant accounting requirements, there is a danger that it 
would result in the FRRC interpreting accounting standards 
and becoming a “rule-making” body by default. 
 

HKSA 
 

5.12  The power of the FRC to seek a court order to 
mandate rectification of the annual financial 
statements only apply to Hong Kong incorporated 
companies (clause 50 and Part 2 of Schedule 1 to the 
Bill).  The effect will be that the FRC will be unable 
to oblige listed companies which are incorporated 
outside Hong Kong to revise their financial 
statements. 

HKICPA 
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 The only manner in which non-Hong Kong companies 

can be compelled to revise their financial statements 
would be by giving statutory force to the Listing 
Rules.  The Administration should move forward 
with the legislation necessary to give such statutory 
backing to the Listing Rules so that all listed 
companies are subject to the same degree of 
regulation. 

 
5.13 
 

 Very disappointed that the FRC will not be 
empowered to seek a court order to mandate 
rectification of annual financial statements of listed 
entities generally.  In UK, the FRC has been very 
effective in getting errant companies to correct their 
accounts using the appropriate accounting treatment 
with a minimum of fuss.  The present proposal of 
only punishing the auditors is a very clumsy and 
ineffective way to trying to get his client to do the 
right thing and does not always achieve the real 
objective of high quality accounts which are compliant 
with accounting standards. 

 
 While there are legal difficulties to legislate for listed 

companies which are constituted overseas, that barrier 
was surmounted by using the listed rules when it first 
surfaced.  There should be other similarly 
imaginative ways round this problem. 

 

Peter WONG 
 

5.14  There is a genuine need to put in place a set of appeal 
procedures to check the very extensive regulatory 
power of the FRC and serve as a comparatively more 
objective yardstick on the quality of work of the FRC. 

 
 If in case it turns out that there are not any 

irregularities or incidents of non-compliance, or that 
there is a legally justifiable defence made by it, the 
party under investigation should be entitled to seek 
reasonable compensation from the FRC for all costs 
and expenses incurred and loss suffered by it owing to 
the time and resources reasonably devoted for 
assisting and cooperating with the FRC in its 
investigations.  In addition to the appeal procedures, 

CHKLC 
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this will serve as an effective check and balance 
measure to avoid any investigations being started 
unreasonably or when started, being carried on with 
undue delay. 

 
5.15 The FRC’s requirement for a listed entity to revise its 

financial report would have significant implications on the 
entity.  A proper appeal mechanism should be set up for 
the aggrieved listed entities to appeal against the FRC’s 
decisions. 
 

HKCEA 
 

5.16 Where an error has been identified and the accounts 
amended, that costs of the FRRC can be recovered from 
the corporation, or the directors who approved the 
defective accounts. 
 

BCCHK 
 

5.17 Accountability of financial information disclosed by public 
companies involves two parties, directors (who prepare the 
financial information) and auditors (who attest the financial 
information).  Therefore, any regulatory regime 
established should be able to effectively police the works 
of both the directors and auditors. 
 

AIA(HK) 
 

5.18 While there should be a mechanism for recovery of 
expenses incurred by the FRRC, directors should be 
entitled to rely on the advice of professional advisors in the 
preparation of financial statements.  Therefore, directors 
should not be made to bear the costs of the enquiry and any 
rectifications unless it is proved beyond reasonable doubt 
that they were party to deliberate falsification. 
 

HKSA 
 

5.19 The revised or amended accounts of listed entities should 
be published after the filing of a “caution” with the 
Registrar of Companies. 
 

BCCHK 
 

6 Publication of investigation/enquiry report by the FRC 
(Clauses 35 and 47 of the Bill) 
 

 

6.1 The FRC should have discretion as to whether reports 
about cases should be published; it is not appropriate that 
all cases should be published even on a no-names basis. 
 
 

BCCHK 
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6.2 Expresses grave concern about the proposal that the FRC 
may cause to be published the investigation/enquiry 
reports.  The discretion for the FRC to publish such 
reports may prejudice the interests of the listed companies 
involved in the cases under investigation or enquiry. 

 

CGCC 

6.3 Expresses concern about the appropriateness of 
empowering the FRC to publish AIB/FRRC investigation 
reports. 
 

SCCLR 

6.4  The FRC’s power to publish reports should be 
exercised with due care and the publication of reports 
should not prejudice subsequent proceedings or those 
persons affected by the publication. 

 
 It would be helpful if the rights of the persons being 

affected can be further elaborated, for example, their 
right to be given reasonable opportunity to make 
representation prior to the publication of the report. 

 

Oscar WONG

6.5  Clauses 35(4)(a)(i) and 47(4)(a)(i) require the FRC’s 
consideration of whether or not the publication of an 
FRC investigation report may adversely affect “any 
criminal proceedings before a court or magistrate”.  
The scope should be extended to include “any civil 
proceedings”. 

 
 Clauses 35 and 47 should include a requirement for 

the FRC to inform the affected auditors, reporting 
accountant, persons, etc of an intention to publish the 
report.  There should be provisions for the affected 
parties to make representation and submissions to the 
FRC in respect of such a situation.  The FRC should 
then be required to take these submissions into 
account in deciding whether or not to cause 
publication of such an investigation report. 

 

E&Y 
 

6.6  Apart from the factors provided in clause 35 for the 
FRC to take into account in deciding whether or not to 
cause an investigation report to be published, extreme 
care should be taken in determining the timing of 
publication of the report. 

 

HKICS 
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 Suggests that the FRC should issue guidelines on the 
circumstances and timing of the publication of 
investigation report with a view to balancing the need 
for transparency and protection of privacy. 

 
 Suggests that an investigation report should only be 

published after the relevant authority or the Police has 
confirmed that it will take up and pursue the case.  
Consideration may also be given as to whether 
investigation reports relating to closed or suspended 
cases should be published. 

 
6.7  There is inadequate protection offered to the parties 

under investigation.  The FRC has immunity 
protection under clause 53, and clause 47(3) 
empowers the FRC to publish reports (or parts of 
them). 

 
 Suggests that it should be mandatory for the AIB and 

FRRC to provide copies of draft reports to the 
individuals identified in those reports, and to consider 
any representations which might be made as a result, 
before such reports are formally submitted to the FRC. 

 

CIMA(HK) 
 

7 Miscellaneous 
(Part 5 of the Bill) 
 

 

7.1  Clause 51(3)(b)(ix) permits the FRC to disclose 
information to the Official Receiver.  Clause 51(3)(c) 
permits the FRC to disclose information to a person 
who is a liquidator or provisional liquidator appointed 
under the Companies Ordinance. 

 
 The disclosure of FRC investigation information or 

reports to a liquidator or provisional liquidator is 
wholly inappropriate.  The purpose of an FRC 
investigation is different from a liquidator’s purpose.  
It is inequitable that the investigative and other powers 
of the FRC should be available to liquidators in the 
pursuit of litigation against auditors.  Furthermore, an 
FRC investigation report may contain information, and 
may be prepared with access to people, to which a 
liquidator may not be permitted access. 

E&Y 
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 FRC reports should not be sent to the Official 

Receiver who is essentially in the position of a 
liquidator and/or would be able to make such FRC 
investigation information or reports available to a 
liquidator. 

 
7.2  Although the Bill has made express provision under 

clause 51(8) that the duty of secrecy does not affect 
the operation of section 44(8) of the Personal Data 
(Privacy) Ordinance (PD(P)O) in relation to disclosure 
for the purpose of an investigation by the 
Commissioner, section 44(8) applies only when the 
Commissioner summons the person to furnish 
information and the Commissioner may not 
necessarily exercise such power in each and every 
complaint case especially when requesting for 
information in the preliminary enquiry stage. 

 
 It is advisable to include the Commissioner also under 

clause 51(3)(b) of the Bill so that the Commissioner 
falls within the excepted category of persons to whom 
information may be disclosed without fear of breach 
of duty of secrecy. 

 

OPCPD 

7.3 Welcomes clause 51(8) which ensures that The 
Ombudsman’s investigation powers will not be affected by 
the FRC’s duty to maintain secrecy. 
 

Ombudsman 
 

7.4  Clause 52 sets out the provisions in respect of the 
avoidance of conflict of interests.  It does not explain 
what is meant by an “interest” in a listed entity.  The 
Bill should refer to a “direct or indirect interest”, 
thereby including the interests of a spouse, a trust of 
which a member is a trustee, or any other person 
included in subclause (3)(b). 

 
 Internal guidelines (possibly in the form of a staff code 

of conduct) should also be released to provide for a 
sufficient “cool down period” for any members and 
other persons performing any function of the FRC.  
The guidelines should stipulate a period after they 
have left the FRC during which they may not work for 

ACCA(HK) 



- 45 - 
 
 

 Views of organizations/individuals on major issues  
of the Bill 

 

Name of  
Organization/

Individual 
 

an employer with whom they had involvement through 
the FRC. 

 
7.5  The proposed provisions in clause 52 may be too 

harsh.  There are three points of concern: 
 

(a) The proposed provisions apply to members of the 
FRC, the AIB, the FRRC, committees established 
by the FRC and persons who perform a function 
under the FRC Ordinance.  The list of interest to 
be declared is very extensive.  For example, a 
person must declare his interest in a matter if the 
matter relates to another person whom he knows 
is or was a client of a third person who is or was 
his associate; 

 
(b) The consequence of contravention of the 

provision, including omission, is severe (i.e. a 
fine of $1,000,000 and imprisonment for two 
years) (clause 52(7)).  Persons appointed to 
serve on the governing bodies of many other 
statutory boards are not subject to the same 
onerous disclosure obligations and severe 
sanctions, e.g. MPFA and Town Planning Board; 
and 

 
(c) Given the onerous disclosure obligations and 

severity of the sanction, it may be difficult to 
persuade sufficient number of qualified and 
suitable candidates to take up the appointment as 
members of the FRC, the AIB and the FRRC. 

 
 Suggests that the Administration should review the 

disclosure obligations and sanctions in clause 52. 
 

LSHK 
 

7.6 Consideration should be given to enunciating the general 
principle of avoiding bias and then providing examples of 
conflicts in clause 52. 
 

HKICPA 
 

7.7 
 

 In clause 52, there has been an attempt to be all 
inclusive in defining what are the conflicts.  Such 
attempt is doomed to failure because it is impossible to 
foresee all circumstances, particularly in the future. 

Peter WONG 
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 Suggests to enunciate the principle which is “that it is 

to avoid bias” and then set out examples to illustrate 
what are considered conflicts. 

 
7.8 Several subclauses of clause 52 are exceptionally wide and 

confusing.  Examples are: 
 

 Subclause (2) provides that if a person (i.e. a member 
of the FRC, the AIB, the FRRC or a committee 
established by the FRC, or a person who performs a 
function under the FRC Ordinance) is required to 
consider a matter in which he has an interest, he shall 
immediately disclose the nature of the interest to the 
FRC.  However, when a matter first comes before the 
FRC, a member might not appreciate that there is a 
conflict of interest until further facts are disclosed.  
Hence, a member should only be required to disclose 
an interest immediately when he becomes aware of it. 

 
 Under subclause (3)(b)(iv), a person has an interest in 

a matter if it relates to another person whom he knows 
is or was a client of a third person by whom he is or 
was employed; or who is or was his associate.  This 
potentially could involve a huge range of persons.  
The problem is further compounded when one is taken 
to the definition of “associate” in subclause (9) which 
is also very wide.  In this connection, subclause 
(9)(k) is far too wide because it relates not only to 
directors of a corporation and its related corporations 
but, in respect of the related corporations, even 
extends to employees.  The range of conflict of 
interests should be more tightly drawn. 

 

Deloitte 
 

7.9  Given the nature of the type of investigations 
undertaken by the FRC, which may be complex, or 
involve an ongoing widening of focus and ongoing 
clarification of the situations and relationships being 
investigated, it may not immediately be apparent to an 
FRC member that a conflict of interest exists which 
requires disclosure under clause 52(2). 

 
 The wording of clause 52(2) should be extended to 

E&Y 
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include wording along the lines of “when the FRC 
member becomes aware, or reasonable grounds exist 
for him to become aware” that he is required to 
consider a matter in which he has an interest. 

 
7.10  Clause 54 provides that an auditor who communicates 

in good faith to the FRC any information or opinion 
on a specified matter is exempt from civil liability by 
reason of such communication.  Since 
communication might involve the disclosure of 
personal data, the immunity so conferred will affect 
the operation of other statutory provisions where civil 
liability attaches, such as section 66 of the PD(P)O.  
This anomaly is undesirable in view of the powers 
given to the FRC to apply for court orders or search 
warrants to search and seize documents. 

 
 The auditor who communicates with the FRC is no 

different from other informants who are still obliged to 
observe the requirements of the PD(P)O in their 
capacity as data users and be accountable for their own 
actions.  The exemption given under section 58(2) of 
the PD(P)O is already sufficient to afford the 
informant protection in disclosing information to the 
FRC.  The immunity proposed in the Bill, if 
improperly handled, is a potential threat to personal 
data privacy. 

 
(Remarks: Sections 58 and 66 of the PD(P)O are attached 
in Appendix II.) 
 

OPCPD 

7.11 Auditors should be able to have immunity in reporting to 
the FRC on any suspected fraud or irregularities in current 
or previous audits. 
 

BCCHK 
 

7.12 Enquire about whether there would be whistleblower 
protection provisions in the Bill, which are important for 
staff of audit firms and listed companies. 
 

Members of 
SFC’s PSG 

 

7.13 Consideration needs to be given to whether clause 58 
(about destruction of documents) should be extended to 
require evidence to be kept upon the conclusion of an 
AIB/FRC investigation until either the HKICPA decides 

HKICPA 
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of the Bill 

 

Name of  
Organization/

Individual 
 

whether to prosecute or the prosecution (and any appeal) is 
concluded. 
 

8 Consequential and related amendments 
(Part 6 of the Bill) 
 

 

8.1 Guidance should be given under clause 71 as to the level of 
costs to be awarded. 
 

HKICPA 
 

8.2 Welcomes the inclusion of the FRC in the schedule of 
public organizations to be subject to The Ombudsman’s 
jurisdiction (clause 76).  This will enable members of the 
public who feel aggrieved by the administrative acts of the 
FRC to put their complaint to The Ombudsman for 
investigation if warranted. 
 

Ombudsman 

8.3 Clause 79 amends section 2(1) of the PD(P)O to add the 
FRC under the definition of “financial regulator”.  There 
is no objection in principle to the proposed amendment 
insofar as the functions of the FRC can satisfy the CE to 
include protecting members of the public against financial 
loss arising from dishonesty, incompetence, malpractice or 
seriously improper conduct by persons concerned in 
matters allowed under section 58(3) of the PD(P)O.  The 
exemptions afforded under section 58(1)(f)(ii) and (g) 
could avail the FRC in appropriate cases. 
 
(Remarks: Sections 2(1) and 58 of the PD(P)O are 
attached in Appendix II.) 
 

OPCPD 

9 Other comments 
 

 

9.1 Definitions of “associated undertaking” and “relevant 
undertaking” (clause 2) and “relevant requirement” (Part 1 
of Schedule 1 to the Bill) all include similar lists of the 
relevant accounting standards requirements and the Listing 
Rules.  The drafting of these provisions should set out the 
following details: 
 

 the following accounting standards - 
 

(a) the standards of accounting practices 
issued…under section 18A of the Professional 

E&Y 
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 Views of organizations/individuals on major issues  
of the Bill 

 

Name of  
Organization/

Individual 
 

Accountants Ordinance; 
 
(b) the International Financial Reporting Standards 

issued by the International Accounting Standards 
Board; or 

 
(c) any other generally accepted accounting 

principles allowed for usage under the Listing 
Rules; and 

 
 the Listing Rules. 

 
9.2 Trustee investment law reform must be undertaken to make 

a success of the FRC Ordinance. 
 

David 
GUNSON 
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