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The Administration’s responses to the enquiries raised by Members
at the Bills Committee meeting on 9 December 2004
Para. Responses
No.1
2 (a) The Administration had a further exchange of ideas with some
professional bodies and trade associations in respect of the wording
of the disclaimer after the last Bills Committee meeting. On the
basis of the views received, it is considered that the version
currently used by the Food and Drug Authority of the United States
may serve as a good reference for refining our proposed disclaimer.
Nonetheless, since the disclaimer is an essential part of the
proposed regulatory regime and closely related to the other parts of
the Bill (e.g. allowable claims), we suggest that it be prudent to
examine any recast to the disclaimer together with other
refinements, if any, to the regime.
(b) The Administration will enlist the participation of the trade and
other stakeholders, in an appropriate manner, in any
advisory/monitoring bodies to be set up after passage of the Bill.
(c) A sample warning letter currently used by the Department of
Health (DH) is attached. We intend to improve on the warning
system by recasting the letter. In this connection, we plan to
provide in the warning letter more information to those being
warned against on the offence they have potentially made. The
remit of the Undesirable Medical Advertisement Ordinance (Cap.
231) (UMAO) will also be set out in the letter. We also plan to
provide prominently in the letter a contact telephone number of DH
for enquiry purpose.
(d) As mentioned in our reply to the Clerks to Bills Committee dated
9 December 2004, the warning system is purely an administrative
measure. The warning made by the Director of Health (‘the
Director’) is not statutory, and does not prohibit the advertisement
concerned from being further published in its present form. The
ultimate decision on whether a claim is UMAO-infringing rests
with the Court.
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The ‘para. no.’ correspond to the paragraph number of the minutes of the Bills Committee meeting on
9 December 2004 issued by the LegCo.
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(e) With the changes to be introduced to the warning mechanism to
make it more open and transparent, it is believed that the whole
warning and rectification process between DH and the
publisher/wholesaler etc. will become more interactive. The
Administration does not consider it to be appropriate to introduce a
pre-approval system for advertising claims made by health food
products. We envisage that such a system would likely entail
significant resource implications to the trade and the
Administration. As background information, prior to 1995, the
Director had the power to pre-censor television advertisements for
any medical preparation. Such power was regarded as a potential
infringement to press freedom and freedom of expression, and was
subsequently removed by legislative amendment in 1995.
(f) The Administration will consider how such information can be
collected in a more systematic manner. One possible avenue is
the new reporting system for Adverse Drug Reaction (ADR) which
has just been introduced on 1 January 2005 for Chinese and
western medicines.
3 (a) Under section 2 of the Chinese Medicine Ordinance (Cap. 549)
(CMO), ‘proprietary Chinese medicine’ is defined as any
proprietary product which is composed, as active ingredients,
solely of (a) Chinese herbal medicines, or (b) materials of herbal,
animal or mineral origin customarily used by the Chinese, or (c)
any medicines and materials referred to in (a) and (b) respectively,
and formulated in a finished dose form, and known or claimed to
be used for the diagnosis, treatment, prevention or alleviation of
any disease or any symptom of a disease in human beings, or for
the regulation of the functional states of the human body.
According to the above definition, food containing Chinese
medicines are not regarded as ‘proprietary Chinese medicine’ in the
context of the CMO if (a) they are used in a form or manner as
normal food item (e.g. with no recommended dose regimens), or (b)
if they do not claim any curative or health care functions.
3 (b) Screening of the advertisement for the enforcement of the
provisions in UMAO entails around HK$480,000 in DH every year.
The expenditure includes the salary of Health Programme
Assistants who screen advertisements and the purchase of
newspapers and magazines.
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3 (c) From January 2001 to October 2004, 63 persons were convicted
under the UMAO. The breakdown of these persons are as follow:
! Distributor/wholesaler of medicines and “health food” products = 46
! Distributor/wholesaler of equipment/device = 2
! Chinese Medicine practitioner/clinic = 9
! Other treatment/service provider = 3
! Publisher = 3
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By Fax and Mail
Fax：XXXX XXXX
dd/mm/yyyy
Company name
Company address

Dear Sirs,
Undesirable Medical Advertisements Ordinance (Cap. 231)
During the course of investigation conducted by our staff, it was realized that there
was an advertisement on “(XXX Name of Newspaper or Magazine)”(dd/mm/yyyy, page XX).
Enclosed herewith is a copy of the advertisement for your reference.
Advertisement:
Based on the content of the advertisement, it appears that you may have
contravened Section (3) of the Undesirable Medical Advertisements Ordinance Cap. 231
which stipulates the following:
“No person shall publish, or cause to be published, any advertisement likely to
lead to the use of any medicine, surgical appliance or treatment for –
a)

the purpose of treating human beings for, or preventing human beings from
contracting, any disease or condition specified in column 1 of Schedule 1,
except for a purpose (if any) specified in column 2 of that Schedule; or

b)

treating human beings for any purpose specified in Schedule 2.”

Enclosed herewith are Schedule 1 and Schedule 2 of the above Ordinance for your
reference.
You are hereby warned that if the same or a similar advertisement is found again,
prosecution action may be taken against you without further warning.

Yours faithfully,

(XXXXXX)
for Director of Health

We are committed to providing quality client-oriented service

