LC Paper No. CB(2)1259/05-06(01)

Bills Committee on
Smoking (Public Health) (Amendment) Bill 2005

Administration’s response to issues raised
at the Bills Committee meetings
on 4 January, 20 January, 7 February and 10 February 2006

PURPOSE

This paper sets out the Administration’s response to issues raised
by the Bills Committee at its meeting on 4 January 2006, 20 January 2006, 7
February 2006 and 10 February 2006.

BACKGROUND

2. At the above meetings, Members raised the following issues and
requested the Administration to provide a response in writing -

(a)To find out from those licensed stall hawkers, whose advertising
sources were those other than tobacco companies, as to whether their
advertisers had agreed to foot the bill for maintaining and renewing
their stalls;

ADMINISTRATION’S RESPONSE

3. We have consulted the tobacco industry and they have confirmed
with us that they would cease the maintenance and renewal of licensed
hawker stalls should the advertising deal be terminated. According to our
understanding from licensed stall hawkers, advertisers other than tobacco
companies would not foot the bill to maintain and renew their stalls.

(b) Whether display of tobacco products and the use of hardware
sponsored by tobacco companies to display tobacco products at licensed
hawker stalls would be considered as display of tobacco advertisement;

4. According to section 14(1) of the existing Smoking (Public Health)
Ordinance, an advertisement is a tobacco advertisement if it —

(a) contains any express or implied inducement, suggestion or request to
purchase or smoke cigarettes, cigarette tobacco, cigars or pipe tobacco;

(b) relates to smoking in terms which are calculated, expressly or impliedly,
to promote or encourage the use of cigarettes, cigarette tobacco, cigars
or pipe tobacco; or



(¢) illustrates or mentions smoking or cigarettes, cigarette tobacco, cigars or
pipe tobacco or their packages or qualities.

5. Section 14(2)(b) provides that the display of any object which
includes the name of a tobacco product is deemed to be a tobacco
advertisement. Although this deeming provision does not apply to the
display of tobacco products, it does not mean that the display of tobacco
products can never constitute a tobacco advertisement. The reason is that it
remains necessary to consider whether the display is within the scope of
section 14(1). In other words, if the display in question contains express or
implied inducement or suggestion to purchase a particular brand of
cigarettes, that display would fall within the scope of section 14(1) and be
deemed as a tobacco advertisement.

(¢) why allowing licensed hawker stalls and retailers employing not more
than two persons to display tobacco advertisement would run the risk
of not meeting the requirements of the comprehensive ban on all
tobacco advertising and promotion imposed by Article 13(2) of the
World Health Organization’s Framework Convention on Tobacco
Control (FCTC); and

6. Under Article 13(2) of FCTC, “each party shall, in accordance with
its constitution or constitutional principles, undertake a comprehensive ban
of all tobacco advertising, promotion and sponsorship.”

7. At Members’ request, further enquiry was made to the World
Health Organization. As we have mentioned in LC Paper No.
CB(2)1057/05-06(01), a reply from Mr Burke A. Fishburn, Regional
Coordinator — Tobacco Free Initiative of WHO Western Pacific Regional
Office, confirmed that there should be a complete ban on direct and indirect
tobacco advertisement at licensed hawker stalls and retail outlets in order to
fulfill the requirements of the WHO FCTC. Details of WHO’s reply could
also be found in the aforesaid paper.

8. We have separately sought advice from the International Law
Division of the Department of Justice, as contained in LC Paper No.
CB(2)901/05-06(01) and repeated here. According to legal advice, the
current exceptions provided for in section 12(2) of the Ordinance run a real
risk of falling foul of the comprehensive ban on all tobacco advertising and
promotion imposed by Article 13(2) of FCTC, unless it could be
demonstrated that the removal of such exceptions is restrained by its
constitution or constitutional principles. The legal advice further pointed out
that the amendment could be effective on a date not later than the expiry of



the five-year period.

9. In the light of the advice obtained, we have come to the view that in
the long run, the exemption for tobacco advertising at these licensed stalls
should be removed as a matter of policy.

(d) the Administration was requested to consider expanding the statutory
no smoking areas to include parks, country parks, amusement parks,
such as Disneyland and Ocean Park, and outdoor playgrounds and
sports grounds; and

10. The Smoking (Public Health) (Amendment) Bill 2005 was aimed at
protecting the public from the hazards of secondhand smoke in indoor
workplaces and public places. With regard to outdoor areas, we believe
that there should be public consultation on the matter. The Administration
will also need to take a comprehensive approach to it. We are committed
to a step-by-step approach to control smoking. We would examine tobacco
control in outdoor areas as our next phase after enactment of this Bill.

(e) the Administration was requested to provide information on whether,
and if so, which overseas jurisdiction(s) adopted the grandfathering
and notation approach in allowing the use of a trade mark on the
packet or retail container containing any of the prohibited words that
cigarettes contained therein were less harmful to health than others.

11. We understand that Japan and Taiwan has adopted the notation and
grandfathering approach respectively. Relevant excerpts of their
legislation are attached at Annex for Members’ reference.

Health, Welfare and Food Bureau
February 2006



Arney

Japan — Tobacco Business Law

Final (English translation)

Description and others of the new Health Warning and other statements (Notification
“Tsutatsu”)

No.4224
November 19, 2003
To each of the chiefs of the Custom Houses:

Jiro Makino
Director-General of the Financial Bureau

Description and others of the new Health Warning and other statements regulated by
Ministry of Finance to call attention to relationship between manufactured tobacco
products consumption and health

Recently, the Ministerial Ordinance has been amended with regard to the
indication of precautions provided in Paragraph 1, Article 39 of the Tobacco Business
Law (hereinafter simply referred to as the “Law”). Please ensure that the provisions
of Article 36 and 36-2 of the Ministerial Ordinance that relate to the registration of the
Designated Distributors pursuant to Article 11 of the Law and related articles of the
Law are treated as follows:

1. Pursuant to the provisions of Paragraph 4, Article 36 of the Ministerial Ordinance,
the statements to be displayed clearly, in large text and in a format that can be
easily read before and after the container/package is opened shall be displayed as
follows:

(1) With regard to the statements shown in Appendix 1 and Appendix 2 (for
Appendix 2, applies only to the statements in the first column), each sentence
shall start on a new line, and the characters in the first sentence shall be
clearly larger than those used in the second sentence. If there is a third
sentence in any of the statements shown in Appendix 1 and Appendix 2, the
characters in that sentence shall be smaller than those used in the second
sentence.

(2) The characters that constitute the statements shall be clearly
distinguishable from the patterns and colors used overall on the
container/packaging, and shall be clearly legible.



(3) The statements shall not be printed on sections that will be separated when
the package is opened.

(4) The statements in Appendix 1 and Appendix 2 shall be displayed
according to the format provided in the Attachment unless there are serious
impediments with the shape and other features of the container/package.

Whether a word(s) shall be classified as one that could cause misunderstanding
shall be determined individually by Tobacco and Salt Industries Office of General
Affairs Division, Financial Bureau for each word(s) indicated on
containers/packages. However, following are examples of words that could
cause misunderstanding.

(1) Adjectives, adverbs, comparatives, nouns and others such as “mild” that
create an image of tenderness or softness may cause misunderstanding that
the product is less harmful to one’s health compared with other products, not
only the instance that those statement may cause misunderstanding to express
the particular tobacco product’s nature or state of substances but also actually
the statement represent the nature of the nature or state of substances
contained in the tobacco product.

Examples: mild, light, tender, mellow, sweet, smooth

(2) Words used to describe the amount of substances contained in the tobacco
product or the smoke could cause misunderstanding that the tobacco product
is less harmful to one’s health compared with other products, not only the
instance that those statement may cause misunderstanding the amount of tar
and nicotine is small, but also the statement actually represent the amount of
tar and nicotine is small, the particular tobacco product may cause
misunderstanding that the amount of the product’s tar and nicotine is smaller
than any other tobacco products. Further, such descriptions could also cause
misunderstanding that the tobacco product may reduce the risks of a specific
or wide range of illnesses. Therefore, such words would fall under the
category of a statement that could cause misunderstanding.

Examples : light, low, medium, pianissimo, legeres

(3) The following would be appropriate as a statement prescribed in Article
36-2 that is to be displayed to “prevent misunderstanding among consumers”.



“The term ‘XXX, ..." in the product name and the term ‘YYY,...” displayed on
this package describing the product’s quality, condition and amount of
substances in the smoke, do not mean that this product’s adverse heaith effects
are less than those of other products.”

In addition, in the above statement, statement in (1) or (2) as above should be
prescribed for XXX, YYY. However, the above statement can be shortened as
necessary in the event there are no words that fall into category of “XXX” or
“YYY”.
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