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LEGISLATIVE COUNCIL BRIEF

Employment Ordinance (Chapter 57)
Employees’ Compensation Ordinance (Chapter 282)
Pneumoconiosis (Compensation) Ordinance (Chapter 360)

Certification for Employee Benefits (Chinese Medicine)
(Miscellaneous Amendments) Bill 2005

INTRODUCTION

At the meeting of the Executive Council on 24 May 2005, the
Council ADVISED and the Acting Chief Executive ORDERED that the
Certification for Employee Benefits (Chinese Medicine)(Miscellaneous
Amendments) Bill 2005 (“the Bill”) at Annex A, which contains amendments
to the Employment Ordinance (Cap. 57) (EO), Employees’ Compensation
Ordinance (Cap. 282) (ECO) and Pneumoconiosis (Compensation) Ordinance
(Cap. 360) (PCO) (“three labour ordinances”) to recognise the medical
treatment, examination and certification given by registered Chinese
medicine practitioners (CMPs) for the purpose of entitlement to employee
benefits, should be introduced into the Legislative Council.

JUSTIFICATIONS

2. At present, the three labour ordinances have stipulated the
recognition of medical practitioners (MPs), registered under the Medical
Registration Ordinance (Cap. 161), to perform specified medical functions
and to issue medical certificates to support a claim for employee benefits.
With the enactment of the Chinese Medicine Ordinance (Cap. 549) (CMO) in
1999 which provides a regulatory framework for the practice of Chinese
medicine and the use, trading and manufacture of Chinese medicines, and
considering that registered CMPs are competent in performing certain
medical functions for the purposes of the three labour ordinances, we
consider it appropriate that these ordinances should also recognise the
medical treatment, examination and certification given by registered CMPs
and hence be amended accordingly.

3. There is wide and growing community acceptance of CMPs for



treatment of illness and injury. In particular, many injured workers and
pneumoconiotics turn to CMPs for treatment. In the Thematic Household
Survey conducted by the Census and Statistics Department in 2002, 19.6%
of the medical consultations made by Hong Kong people during the thirty
days before enumeration were attributed to CMPs. The Labour Department
also surveyed 2 769 injured employees in 2003 and found that 32.1% and
11.6% of the respondents indicated that they had sought treatment by CMPs
for work-related injuries and non-work related sickness respectively.

4. Since the enactment of the CMO, mechanisms have been put in
place to regulate the practice of registered CMPs. The Chinese Medicine
Council (CMC) has been set up as a statutory authority under the CMO to
devise and implement control measures to regulate the practice of Chinese
medicine and the use, manufacture and trading of Chinese medicines. There
iIs a registration system to ensure that only persons with the required
standard of knowledge and practical experience are allowed to practise
Chinese medicine in Hong Kong. Currently, there are some 5 000 registered
CMPs.

5. The CMC has issued a Code of Practice for registered CMPs in 2002
to uphold the professional ethics and standardize the practice of registered
CMPs. The Code requires registered CMPs to be professionally responsible to
patients. Registered CMPs should abide by the regulations stipulated in
relevant medical ordinances to best serve the medical interests of patients,
and master relevant knowledge and skills in order to perform their
professional duties.

6. The Code of Practice also specifies that registered CMPs should not
issue false certificates. It has laid down requirements on keeping medical
records and issuing prescriptions. In response to comments that there is no
systematic practice for CMPs to certify sick leave and keep medical records,
the CMC has drawn up reference guidelines on common Chinese medicine
diagnosis and sick leave duration for reference by registered CMPs. The
guidelines have been distributed since February 2004 to registered CMPs,
major employers’ associations and insurers underwriting medical and
employees’ compensation insurance.

7. Anyone who suspects professional misconduct on the part of a
registered CMP may lodge a complaint with the Chinese Medicine
Practitioners Board (CMPB), established under the CMC, for investigation.
Non-compliance with the Code of Practice, if substantiated, may result in
disciplinary proceedings by the CMPB.



8. Furthermore, it is proposed that mechanisms under the three
labour ordinances under which the Commissioner for Labour determines
claims or resolves disputes between employers and employees arising from
certificates issued by MPs should be extended to registered CMPs. The
Labour Department has recruited a Chinese medicine advisor to provide the
Commissioner with expert advice in dealing with such matters.

9. It is important to note that recognition will only be given to medical
functions that are in line with the professional training of registered CMPs.
Therefore, registered CMPs will not be recognised for medical functions such
as conducting pre-employment medical examinations in respect of
occupational diseases under the ECO, advising on the use of medical
appliances (such as oxygen cylinders and dosage) by pneumoconiotics or
assessing incapacity under the PCO since they are not trained in making
such diagnosis or assessments. For similar reason, they will not be
recognised for medical functions under the Occupational Deafness
(Compensation) Ordinance (Cap. 469), Factories and Industrial Undertakings
Ordinance (Cap. 59) and Occupational Safety and Health Ordinance (Cap.
509).

10. Under the Mandatory Provident Fund (MPF) legislation, normally a
member is not permitted to withdraw his accrued benefits in an MPF scheme
or an MPF exempted occupational retirement scheme before he reaches 65.
An exception is that the member has become permanently unfit to perform
the kind of work that he was engaged in immediately before becoming totally
incapacitated. To prove his incapacitation, the member is required to
obtain a medical certificate from a “registered medical practitioner” which, at
present, does not include registered CMPs. It is proposed that, in line with
the recognition of registered CMPs under the three labour ordinances, the
MPF legislation should be amended to recognise medical certificates issued
by registered CMPs.

OTHER OPTIONS

11. Introducing legislative amendments is the only option to achieve
the policy objective of recognising registered CMPs in medical functions
under the three labour ordinances. Legislative amendments are necessary as
the recognition of registered CMPs will affect the statutory rights and
responsibilities of many parties, including employers, employees, registered
CMPs, insurers underwriting employees’ compensation insurance policies
and the Pneumoconiosis Compensation Fund Board 1 (PCFB).

1 The Pneumoconiosis Compensation Fund Board is the authority appointed under the
PCO to administer the Ordinance.



Administrative measures cannot serve this purpose.

THE BILL

12.

This Bill contains miscellaneous amendments, primarily, to provide

for recognition of certification in various forms given by, and medical
examination and treatment conducted or given by, a registered CMP for the
purposes of entitlement to certain employees' benefits under the EO, the
ECO and the PCO.

13.

Part 2 of the Bill contains amendments to the EO and its subsidiary

legislation, and the recognition of certification and medical examination and
treatment relates to -

(@)

14.

an employee being permanently unfit for his current work which
entitles the employee to terminate his contract of employment
without notice or payment in lieu (clause 3);

the taking of maternity leave and the unfitness of a pregnant
employee for certain heavy, hazardous or harmful work (clauses 4
and 5);

an employee being permanently unfit for his current work for the
purposes of a claim for long service payment (clause 6);

a period of unfitness for work for the purposes of a claim for
sickness allowance (clause 7);

a scheme of medical treatment operated by an employer (clause 8);
an employee being incapable of work in consequence of sickness or
injury for the purposes of the concept of "continuous contract”

(clause 10); and

the fitness of a child to be employed (clause 11).

Part 3 of the Bill contains amendments to the ECO, and the

recognition of certification and medical examination and treatment relates

to -

(@)

a period of absence from duty being necessary for the purposes of a
claim for compensation in the case of temporary incapacity
resulting from an accident (clause 13);



(b) a period during which the employee receives medical treatment for
the purposes of a claim for medical expenses (clause 14(1));

(c) the employer requiring the employee to submit to medical
examination or treatment (clause 16);

(d) an application for review of periodical payment (clause 18); and

(e) the medical treatment that an employee must submit to before he is
entitled to the cost of supplying and fitting a prosthesis or surgical
appliance (clause 19).

Incidentally, in relation to the matters referred to in paragraphs (c) and (d),
similar recognition is also extended to medical examination and treatment
and certification by a registered dentist.

15. Part 4 of the Bill contains amendments to the PCO, and the
recognition of medical treatment, opinion or medical report relates to —

(@) the entitlement of a person suffering from pneumoconiosis to the
payment of medical expenses in respect of medical treatment
received (clause 22);

(b) whether the medical treatment received by a person suffering from
pneumoconiosis is reasonably necessary in connection with his
pneumoconiosis (clause 25(3)); and

(c) the imminence of the death of a person suffering from
pneumoconiosis for the purposes of a request for further medical
examination (clause 26).

16. Under the Bill, fees of a registered CMP will be included in "medical
expenses" under the ECO and the PCO. Recovery of medical expenses that
are cost of medicines will be subject to certain conditions. The cost will be
payable only if the medicines are prescribed medicines for the direct
treatment of the work injury (in the case of the ECO) or prescribed medicines
for such medical treatment as is reasonably necessary in connection with
pneumoconiosis (in the case of the PCO). However, the cost will not be
payable if it relates to medicines that are not registered as required under
the relevant legislation or to medicines in respect of which the employee or
claimant fails, without reasonable excuse, to produce on request the relevant
prescription and receipt that contain the prescribed particulars. Chinese
herbal medicines and proprietary Chinese medicines prescribed by a
registered CMP are covered for the first time. Correspondingly, recovery of
cost of medicines prescribed by an MP or a registered dentist will also be



subject to conditions. Further, the cost of Chinese herbal medicines is not
payable if the medicines are sold otherwise than by the holder of a retailer
licence or a registered CMP for administering to his patient (clauses 12(1)
and (2), 15, 22 and 24).

17. In addition, under the three labour Ordinances, an employee may
be denied certain benefits if he fails, without reasonable excuse, to submit to
free medical treatment provided by the employer. Apart from providing for
the recognition of medical treatment by a registered CMP, the Bill also
contains amendments under which an employee will not be denied the
benefits if the employer does not provide to the employee medical treatment
that is of the same description as the medical treatment that the employee
receives elsewhere (clauses 7(2), (4), (6), (7) and (8), 14(3) and (4) and 23(3)
and (5)).

18. Section 16 of the ECO provides for an employer requiring his
injured employee to be examined. The section is amended so that the
examination is to be conducted by an MP, a registered CMP or registered
dentist, depending on whether the employee is attended by an MP, a
registered CMP or registered dentist. New provisions are made for a report
on the examination to be sent to the employer and for the employee's right to
make a written request for the employer to send a copy of the report to him,
and an employer's failure to comply with the request without reasonable
excuse is made an offence (clause 16).

19. On the other hand, under section 15AA or 31R of the EO, an
employer may require an employee who has produced a medical certificate or
certificate as to the employee's unfitness for certain work to submit to a
medical examination for obtaining a second opinion. These provisions are
amended so that the examination is to be conducted either by a registered
MP or a registered CMP, regardless of whether the medical certificate or
certificate produced by the employee was issued by a registered MP or a
registered CMP (clauses 5 and 6).

20. Currently, under the PCO, the PCFB may, in relation to a person's
claim for medical expenses or expenses for medical appliances, seek an
opinion on whether the medical treatment or appliances concerned are
reasonably necessary in connection with the person’'s pneumoconiosis or any
incapacity arising from it. New provisions are made to empower the PCFB to
require the person claiming expenses to submit a medical report to the
Board and to appear before the Pneumoconiosis Medical Board (PMB), an MP
or a registered CMP from whom an opinion is sought for the purposes of
answering queries. This applies where the medical treatment is provided by



an MP or a registered CMP. Expenses incurred for having a medical report
prepared and fees charged for, or in connection with, giving an opinion are to
be paid from the Pneumoconiosis Compensation Fund (clauses 25(3) and
27(1)).

21. Under clause 17, the Commissioner for Labour is empowered to
appoint a registered CMP to an Employees’ Compensation (Ordinary
Assessment) Board. Under clause 20, the Director of Health is empowered
to appoint a registered CMP to the Prostheses and Surgical Appliances
Board.

22. An amendment is made to the PCO to make it clear that medical
expenses for medical treatment given outside Hong Kong are not recoverable
and an opinion given by an MP or a registered CMP attending a person
outside Hong Kong is not recognised (clauses 23(4) and 26).

23. As transitional arrangements, the Bill excludes from recognition
under the EO a certificate or medical certificate issued by a registered CMP
before the commencement of the relevant amendments and a certificate or
medical certificate issued by him on or after the commencement of the
relevant amendments to the extent that the certificate relates to sickness
days, period of maternity leave or period of incapability for work that occurs
before the commencement of the relevant amendments. Further,
amendments to the ECO do not apply to claims for compensation or other
rights, obligations or liabilities in respect of accidents happening before the
commencement of Part 3 of the Bill. In addition, the Bill excludes from
recognition under the PCO medical treatment and opinion given by a
registered CMP before the commencement of the relevant amendments.
Conditions on recovery of cost of medicines will not apply to medicines that
have been prescribed before that commencement. The PCFB’s power to
require a person claiming expenses to submit a medical report and to appear
before the PMB, an MP or a registered CMP will not apply to expenses
incurred before that commencement (clauses 9, 21 and 29).

24. The Bill replaces references in the EO to "medical practitioner” by
references to "registered medical practitioner” for the sake of consistency
within that Ordinance (clauses 7, 8 and 11). The Bill also makes certain
minor drafting amendments (clauses 12(3), 23(1) and (2), 25(1) and (2),
27(2), 28 and 30).

25. Part 5 of the Bill contains related amendments to the Mandatory
Provident Fund Schemes (General) Regulation (Cap. 485 sub. leg. A) and the



Mandatory Provident Fund Schemes (Exemption) Regulation (Cap. 485 sub.
leg. B) for the recognition of a medical certificate or certificate issued by a
registered CMP (clauses 31 and 32).

LEGISLATIVE TIMETABLE

26. The legislative timetable for the Bill will be -
Publication in the Gazette 3 June 2005
First Reading and commencement of 15 June 2005

Second Reading debate

Resumption of Second Reading debate, to be notified
committee stage and Third Reading

IMPLICATIONS OF THE PROPOSAL

27. The economic, financial and civil service implications of the
proposal are set out in Annex B. The proposal is in conformity with the
Basic Law, including the provisions concerning human rights. It has no
productivity, environmental or sustainability implications. The Bill does not
affect the current binding effect of the three labour ordinances, the
Mandatory Provident Fund Schemes (General) Regulation and the Mandatory
Provident Fund Schemes (Exemption) Regulation.

PUBLIC CONSULTATION

28. The CMPB, Hong Kong Dental Council, PCFB, PMB of the PCFB,
Hospital Authority (HA), Department of Health (DH) and Privacy
Commissioner for Personal Data were consulted. They agreed to the
proposal.

29. The Labour Advisory Board (LAB) and the Panel on Manpower of
the Legislative Council were consulted in 2001 and 2002. They supported
the principle of recognising Chinese medicine under the three labour
ordinances. The LAB was consulted again in early 2005 on the technical
aspects of the proposal. The LAB will be further consulted on the
commencement date of the legislative amendments after enactment.

30. We consulted the Medical Council of Hong Kong (HKMC) on the
proposed amendments relating to their profession. The Hong Kong Medical
Association (HKMA) subsequently also expressed its views. In preparing the



Bill, we have duly considered the views of HKMC and HKMA, including
concerns on the competency and training of registered CMPs.

PUBLICITY

31 A press release will be issued on 3 June 2005. A spokesman from
the Labour Department will be available to handle press enquiries.

BACKGROUND

32 In 1999, the Labour Department set up an internal Working Group
(WG) to study the feasibility of recognising Chinese medicine in labour
legislation. The WG interviewed associations of CMPs and tertiary
education institutes involved in the training of Chinese medicine, conducted
surveys on the use of Chinese medicine treatment by injured employees and
pneumoconiotic persons, and considered views expressed by the former
Health and Welfare Bureau, Civil Service Bureau and DH. The WG
recommended that where registered CMPs are competent in performing the
medical functions stipulated under Ilabour legislation, they should be
recognised for performing those functions as registered MPs are recognised.

33. In 2003, the Labour Department formed a Focus Group comprising
Chinese medicine professionals, human resources management practitioners,
and representatives of the insurance industry, employers, employees and
government to identify ways for implementing the proposed amendments to
the ECO and PCO. Upon the advice of the Focus Group, the Department
published a leaflet and organised seminars on the medical certificates to be
issued/records to be kept under relevant labour laws. These would enable
registered CMPs to make early preparation for the proper discharge of duties
upon the enactment of the Bill. The Department will continue to hold such
seminars.

ENQUIRIES

34. Enquiries on this brief should be addressed to Mrs Jenny Chan,
Assistant Commissioner for Labour (Rights and Benefits), on 2852 4083 or
Ms Melody Luk, Senior Labour Officer of the Labour Department, on 2852
3539.

Economic Development and Labour Bureau
June 2005
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A BILL

To

Amend the Employment Ordinance and i1ts subsidiary legislation, the

Employees™ Compensation Ordinance and the Pneumoconiosis

(Compensation) Ordinance -

@

(b)

©

(@

e

to provide for the recognition of certification in
various forms given by, and medical examination and
treatment conducted or given by, a registered Chinese
medicine practitioner for the purposes of entitlement
to certain employee benefits under those Ordinances;
to provide for similar recognition of certification
given by, and medical examination and treatment
conducted or given by, a registered dentist for the
purposes of certain provisions of the Employees”
Compensation Ordinance;

to prescribe the circumstances under which cost of
medicines is payable as medical expenses, and to
provide for the requirement for medical reports, for
the purposes of the Employees®™ Compensation Ordinance
and the Pneumoconiosis (Compensation) Ordinance;

to provide for the appointment of registered Chinese
medicine practitioners to certain boards under the
Employees™ Compensation Ordinance;

to clarify that, for the purposes of the
Pneumoconiosis (Compensation) Ordinance, an opinion
or medical treatment given by a medical practitioner
or registered Chinese medicine practitioner to or 1iIn

respect of a person means an opinion or medical
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treatment given by a medical practitioner or
registered Chinese medicine practitioner attending
the person in Hong Kong;

() to replace references to "medical practitioner™ in
the Employment Ordinance by references to "registered
medical practitioner'” for the sake of consistency
within that Ordinance; and

(g) to provide for matters ancillary to or connected with
these purposes,

and make related amendments to regulations made under the

Mandatory Provident Fund Schemes Ordinance.

Enacted by the Legislative Council.

PART 1

PRELIMINARY

1. Short title and commencement

(1) This Ordinance may be cited as the Certification for
Employee Benefits (Chinese Medicine)(Miscellaneous Amendments)
Ordinance 2005.

(2) This Ordinance shall come iInto operation on a day to be
appointed by the Secretary for Economic Development and Labour by

notice published in the Gazette.
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PART 2

AMENDMENTS TO THE EMPLOYMENT ORDINANCE
AND ITS SUBSIDIARY LEGISLATION

Employment Ordinance

2. Interpretation

Section 2(1) of the Employment Ordinance (Cap. 57) is amended
by adding —

registered Chinese medicine practitioner" (??P“ﬂ%%) has the

meaning assigned to 1t by section 2 of the Chinese

Medicine Ordinance (Cap. 549);".

3. Termination of contract without
notice by employee

Section 10(aa)(i1i1) is amended by adding 'or registered Chinese

medicine practitioner™ after "practitioner'.

4. Section substituted

Section 13 i1s repealed and the following substituted —

"13. Authority to issue medical
certificates

(1) A medical certificate for the purposes of section
12(4) or (6) or 12AA shall be issued by -
(a) a registered medical practitioner;
(b) a registered Chinese medicine practitioner; or
(c) notwithstanding section 16 of the Midwives
Registration Ordinance (Cap. 162), a midwife
registered under section 8, or deemed to be

registered under section 25, of that Ordinance.
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(2) A medical certificate for the purposes of section
12(7) or (7A) shall be i1ssued by -
(a) a registered medical practitioner; or
(b) notwithstanding section 16 of the Midwives
Registration Ordinance (Cap. 162), a midwife
registered under section 8, or deemed to be
registered under section 25, of that Ordinance.
(3) A medical certificate for the purposes of section
12(8) or 15AA shall be issued by —
(a) a registered medical practitioner; or

(b) a registered Chinese medicine practitioner.".

Prohibition of assignment of heavy,
hazardous or harmful work

Section 15AA(3) is repealed and the following substituted -

"(3) Where an employee has produced a medical certificate
for the purposes of subsection (1), the employer may arrange
for the employee to attend another medical examination, at the
employer®s expense, to obtain a second opinion as to the
employee"s fitness to undertake the work at issue.

(3A) A medical examination referred to In subsection (3)
shall be conducted by a registered medical practitioner or
registered Chinese medicine practitioner named by the employer,
regardless of whether the medical certificate produced by the
employee was issued by a registered medical practitioner or

registered Chinese medicine practitioner.™.
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6. General provisions as to employee®s
right to long service payment

Section 31R(3) is repealed and the following substituted -

"(3) Where an employee has terminated his contract in the
circumstances specified in section 10(aa) upon being certified
as being permanently unfit for a particular type of work, the
employer may require the employee to undergo a medical
examination, at the employer®s expense, to obtain a second
opinion as to whether or not the employee is permanently unfit
for that type of work.

(3A) A medical examination referred to iIn subsection (3)
shall be conducted by a registered medical practitioner or
registered Chinese medicine practitioner named by the employer,
regardless of whether the certificate i1ssued In respect of the
employee for the purposes of section 10(aa)(ii) was issued by a
registered medical practitioner or registered Chinese medicine

practitioner.".

7. Sickness allowance

(1) Section 33(5)(a) 1s amended by repealing "medical
practitioner or registered dentist by whom the certificate is
issued” and substituting "registered medical practitioner,
registered Chinese medicine practitioner or registered dentist who
issued the certificate’.

(2) Section 33(5)(b) is amended by repealing by the medical
practitioner or registered dentist employed by the employer for the
purposes of" and substituting "under.

(3) Section 33(5)(c) 1s amended —
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(a) by repealing "medical practitioner or registered
dentist employed"™ and substituting "'registered
medical practitioner, registered Chinese medicine
practitioner or registered dentist engaged";
(b) Dby repealing everything after "reasonable excuse,™
and substituting —
"disregards —

(1) the advice of such medical
practitioner, Chinese medicine
practitioner or dentist; or

(i1) the advice of the registered medical
practitioner, registered Chinese
medicine practitioner or registered
dentist who is attending him in the
hospital ;™.

(4) Section 33 is amended by adding before subsection (GA) -
"(5AA) Where a medical certificate issued for the purposes
of subsection (5) -

(a) 1is issued by a registered medical practitioner,
subsection (5)(b) applies only if the recognized
scheme of medical treatment operated by the
employer covers medical treatment given by a
registered medical practitioner;

(b) 1s issued by a registered Chinese medicine
practitioner, subsection (5)(b) applies only if
the recognized scheme of medical treatment
operated by the employer covers medical
treatment given by a registered Chinese medicine

practitioner; or
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(c) 1is issued by a registered dentist, subsection
(5)(b) applies only i1f the recognized scheme of
medical treatment operated by the employer
covers medical treatment given by a registered

dentist.".

(5) Section 33(5A) i1s amended by repealing "medical

practitioner™ and substituting "registered medical practitioner,

registered Chinese medicine practitioner'.

(6) Section 33(6)(b)(1) is repealed and the following

substituted —

(i) where, on the day on which the certificate is issued, the

employer is operating a recognized scheme of medical

treatment —

A

(B

©

D

a certificate i1ssued by the registered medical
practitioner, registered Chinese medicine
practitioner or registered dentist engaged by the
employer for the purposes of the scheme;

(it the scheme does not cover medical treatment given
by a registered medical practitioner) a certificate
issued by a registered medical practitioner who 1is
not engaged by the employer for the purposes of the
scheme;

(if the scheme does not cover medical treatment given
by a registered Chinese medicine practitioner) a
certificate issued by a registered Chinese medicine
practitioner who is not engaged by the employer for
the purposes of the scheme;

(it the scheme does not cover medical treatment given

by a registered dentist) a certificate issued by a
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registered dentist who is not engaged by the employer
for the purposes of the scheme; or

(E) (T the employee refuses with reasonable excuse to
submit himself for treatment under the scheme) a
certificate issued by a registered medical
practitioner, registered Chinese medicine
practitioner or registered dentist not engaged by the
employer for the purposes of the scheme;™.

(7) Section 33(6)(b)(11) i1s amended -

(a) by repealing "medical practitioner”™ and substituting
"registered medical practitioner, registered Chinese
medicine practitioner';

(b) by adding "or'™ at the end.

(8) Section 33(6)(b)(111) 1s amended by repealing "medical
practitioner™ and substituting "registered medical practitioner,
registered Chinese medicine practitioner'.

(9) Section 33(7) is amended by repealing "medical
practitioner or registered dentist by whom it 1s issued” and
substituting "issuer of the certificate™.

(10) Section 33(7) is amended by repealing "medical
practitioner or registered dentist, the" and substituting "issuer of
the certificate, the".

(11) Section 33(7) is amended by repealing "prescribed by the
medical practitioner or registered dentist” and substituting

"prescribed by the issuer of the certificate™.
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8. Recognized scheme of medical treatment
Section 34(1) i1s amended by repealing "medical practitioner™ and
substituting "registered medical practitioner, registered Chinese

medicine practitioner™.

9. Section added
The following is added —

"75. Transitionals for Certification for

Employee Benefits (Chinese

Medicine) (Miscel laneous Amendments)

Ordinance 2005

(1) A reference iIn this Ordinance to a certificate or
medical certificate issued by a registered Chinese medicine
practitioner —

(a) does not include a certificate or medical
certificate so i1ssued before the commencement of
the 2005 Ordinance; and

(b) does not include a certificate or medical
certificate so issued on or after the
commencement of the 2005 Ordinance to the
extent —

(1) that 1t relates to any period of days
or hours which ends before that
commencement; or

(i1) if i1t relates to any period of days or
hours which occurs partly before that
commencement, that it relates to such
part of the period occurring before

that commencement.

(2) For the purposes of this section -
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(a) 2005 Ordinance"™ ( (20057 {£f¥]) ) means Part 2 of

the Certification for Employee Benefits (Chinese
Medicine) (Miscel laneous Amendments) Ordinance
2005 ( of 2005);

(b) a certificate or medical certificate relates to
a period of days or hours i1f the certificate or
medical certificate i1s produced for the purposes
of —

(1) an employee taking that period of days
as maternity leave under Part 111 or
sickness days under Part VII; or

(i1) having that period of hours counted as
hours 1n which an employee has worked
by virtue of paragraph 3(2)(a) of the

First Schedule.'.

10. Continuous employment

(1) The First Schedule is amended by repealing "[s. 3] and
substituting "[ss. 3 & 75]".

(2) The First Schedule is amended, iIn paragraph 3(2)(a), by
adding ', registered Chinese medicine practitioner™ after

"practitioner'.

Employment of Children Regulations

11. Requirements as to certificates,
medical examination etc.

Regulation 8(c) of the Employment of Children Regulations (Cap.

57 sub. leg. B) is amended by repealing "medical practitioner™ and
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substituting "registered medical practitioner or registered Chinese

medicine practitioner™.

PART 3

AMENDMENTS TO THE EMPLOYEES®" COMPENSATION ORDINANCE

12. Interpretation

(1) Section 3(1) of the Employees®™ Compensation Ordinance
(Cap. 282) is amended, in the definition of "medical expenses™, 1iIn
paragraph (a) -

(a) in subparagraph (i), by repealing "registered
dentist, registered chiropractor, registered
physiotherapist or registered occupational therapist”
and substituting "'registered Chinese medicine
practitioner, registered dentist, registered
chiropractor, registered physiotherapist or
registered occupational therapist’;

(b) 1n subparagraph (v), by adding "subject to section
10AB," before 'the™.

(2) Section 3(1) i1s amended, In the definition of "medical
treatment™, in paragraph (a), by repealing "'registered dentist,
registered chiropractor, registered physiotherapist or registered
occupational therapist™ and substituting "'registered Chinese
medicine practitioner, registered dentist, registered chiropractor,
registered physiotherapist or registered occupational therapist™.

(3) Section 3(1) 1s amended by adding —

""'registered Chinese medicine practitioner” (;?PHM%%) has the

meaning assigned to it by section 2 of the Chinese

Medicine Ordinance (Cap. 549);
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"registered chiropractor" (??Prﬁﬁﬁ) has the meaning assigned to
it by section 2 of the Chiropractors Registration
Ordinance (Cap. 428);
"registered occupational therapist” (;HW%@iﬂﬁﬁﬁm) means a
person who is an occupational therapist and is registered

in respect of that profession under the Supplementary

Medical Professions Ordinance (Cap. 359);
"registered physiotherapist” (EHW?%%;FVﬁﬁﬂ) means a person who
IS a physiotherapist and i1s registered in respect of that

profession under the Supplementary Medical Professions

Ordinance (Cap. 359);".

Compensation in case of temporary
incapacity

Section 10(2) is amended by adding ", a registered Chinese

medicine practitioner™ after "practitioner'.

14.

Payment of medical expenses

(1) Section 10A(3) is amended by adding ", registered Chinese

medicine practitioner”™ after "practitioner'.

(2) Section 10A(4)(b) is amended by repealing "undertaking"

and substituting "undertaking given in accordance with subsection

)"

(3) Section 10A(5) is amended by repealing everything after

""the course of his" and substituting —

"employment, he —
(a) shall give to the employee a written undertaking

to —
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(i) provide free medical treatment; or
(i1) pay the medical expenses for the
medical treatment;
shall specify In such undertaking the
description of the medical treatment; and
shall not recover any part of the cost of the

medical expenses from the employee.™.

(4) Section 10A i1s amended by adding —

"(5A) Subsection (4) does not relieve an employer of the

liability to pay medical expenses in respect of medical

treatment of any description received by an employee unless the

free medical treatment provided or agreed to be provided by the

employer covers medical treatment of the same description.

(5B) In subsections (5) and (6A), a reference to a

description of medical treatment is a reference to any of the

following —

@

(b)

©

(@

)

medical treatment given by, or under the
supervision of, a medical practitioner;
medical treatment given by, or under the
supervision of, a registered Chinese medicine
practitioner;

medical treatment given by, or under the
supervision of, a registered dentist;
physiotherapy given by, or under the supervision
of, a registered physiotherapist or medical
practitioner;

occupational therapy given by, or under the
supervision of, a registered occupational

therapist or medical practitioner;
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() medical treatment given by, or under the

supervision of, a registered chiropractor.".

15. Section added
The following is added -
"10AB. Cost of medicines

(1) This section applies where an employer is liable
under section 10A to pay the medical expenses for the medical
treatment given in Hong Kong in respect of an employee’s
personal injury.

(2) Subject to the other provisions of this section, the
medical expenses that an employer is liable to pay in respect
of an employee®s personal injury -

(a) i1nclude the cost of medicines to the extent that
the medicines are prescribed medicines for the
direct treatment of the injury; but

(b) do not include the cost of any tonic or
substance that i1s prescribed for the purpose of
the maintenance of general health only.

(3) For the purposes of this section, a reference to
prescribed medicines is a reference to —

(a) medicines prescribed by a medical practitioner
or registered dentist; or

(b) Chinese herbal medicines or proprietary Chinese
medicines prescribed by a registered Chinese
medicine practitioner.

(4) An employer is not liable to pay any cost of

medicines relating to any pharmaceutical product or substance
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that is required to be registered under the Pharmacy and
Poisons Ordinance (Cap. 138) unless it is so registered.

(5) An employer is not liable to pay any cost of
medicines relating to any proprietary Chinese medicine unless
the proprietary Chinese medicine —

(a) 1s registered under section 121 of the Chinese
Medicine Ordinance (Cap. 549);

(b) 1s deemed to have been registered under section
128 of that Ordinance;

(c) 1s exempted from registration by virtue of
section 158(6) of that Ordinance; or

(d) 1s a substance or product that i1s registered
under the Pharmacy and Poisons Ordinance (Cap.
138).

(6) An employer is not liable to pay any cost of
medicines relating to any Chinese herbal medicine unless the
Chinese herbal medicine -

(a) 1s sold to the employee concerned by a person
who —
(1) 1s the holder of a retailer licence
issued under section 114 of the
Chinese Medicine Ordinance (Cap. 549);
or
(i1) i1s deemed, under section 118(1) of
that Ordinance, to have been granted
such a licence; or
(b) 1is sold by a registered Chinese medicine
practitioner for the purpose of administering,

as described in section 158(2) of that



Page 16
Ordinance, to the employee concerned who is a
patient under that Chinese medicine
practitioner”s direct care.

(7) An employer is not liable to pay any cost of
medicines relating to medicines dispensed pursuant to the same
prescription on a second or subsequent occasion unless —

(a) the prescription contains a direction that the
medicines are to be dispensed for a stated
number of times; and

(b) the medicines are dispensed In accordance with
that direction.

(8) Where the medical expenses for the medical treatment
of an employee include the cost of medicines, the employer or
the Commissioner may request the employee to produce to him the
prescription for the medicines and the receipt for the payment
of that cost. The employer is not liable to pay the cost of
medicines iIf the employee fails, without reasonable excuse, to
comply with the request.

(9) A prescription given by a medical practitioner or
registered dentist and produced for the purposes of subsection
(8) must show —

(a) the name of the medical practitioner or dentist;

(b) the name of the patient to whom the prescription
IS given;

(c) the trade name or pharmacological name and
dosage of each medicine prescribed; and

(d) the date on which the prescription is given.
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(10) A prescription given by a registered Chinese medicine

practitioner and produced for the purposes of subsection (8)

must show —

@

(b)

©

(@

)

D

the name of the Chinese medicine practitioner;
the name of the patient to whom the prescription
IS given;

iT any Chinese herbal medicine is prescribed,
its name and quantity;

it any proprietary Chinese medicine registered
under section 121 of, or deemed to have been
registered under section 128 of, the Chinese
Medicine Ordinance (Cap. 549) is prescribed, its
product name and dosage;

iT any proprietary Chinese medicine exempted
from registration by virtue of section 158(6) of
the Chinese Medicine Ordinance (Cap. 549) 1is
prescribed, the name and quantity of each
Chinese herbal medicine that is contained iIn the
proprietary Chinese medicine; and

the date on which the prescription iIs given.

(11) A receipt for the payment of the cost of medicines

produced for the purposes of subsection (8) must show —

@

(b)
©

the name and address of the person by whom the
prescribed medicines were sold;

the date of sale; and

the name, quantity and price of the prescribed

medicines sold.

(12) For the purposes of this section —

""Chinese herbal medicine™ (f[iZ&ff) means —
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(a) a Chinese herbal medicine specified In Schedule
1 or 2 to the Chinese Medicine Ordinance (Cap.
549); or
(b) any other material of herbal, animal or mineral
origin customarily used by the Chinese for
medicinal purpose;

"proprietary Chinese medicine” (j[I"%2&) has the meaning assigned

to it by section 2 of the Chinese Medicine Ordinance

(Cap. 549).".

16. Medical examination and treatment
(1) Section 16(1) is repealed and the following substituted -
(1) Where an employee has given notice of an accident -

(a) the employer may, within 7 days from the time at
which the notice is given, require the employee to
undergo a medical examination without expense to the
employee; and

(b) the employee shall undergo the examination.™.

(2) Section 16 i1s amended by adding -

"(1A) An employer may require an employee who is in receipt
of a periodical payment under section 10 to undergo a medical
examination from time to time, without expense to the employee,
and the employee shall undergo the examination.

(1B) Where an employee is required under subsection (1) or

(1A) to undergo a medical examination —
(a) 11T the employee is attended —
(1) by a medical practitioner, the
examination shall be conducted by a

medical practitioner named by the
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employer;

(i1) Dby a registered Chinese medicine
practitioner, the examination shall be
conducted by a registered Chinese
medicine practitioner named by the
employer; or

(ifi1) by a registered dentist, the
examination shall be conducted by a
registered dentist named by the
employer; or

(b) in any other case, the examination shall be
conducted by a medical practitioner, registered
Chinese medicine practitioner or registered
dentist named by the employer.™.

(3) Section 16(2) is amended by repealing "upon that medical
practitioner™ and substituting "upon the medical practitioner,
registered Chinese medicine practitioner or registered dentist
concerned™.

(4) Section 16(2) is amended by adding ', Chinese medicine
practitioner or dentist (as the case may be)" after "or that medical
practitioner.

(5) Section 16(3) is repealed and the following substituted —

"(3) If the employee i1s, in the opinion of any medical
practitioner, registered Chinese medicine practitioner or
registered dentist, unable or not in a fit state to attend on
the medical practitioner, registered Chinese medicine
practitioner or registered dentist named by the employer —

(a) that fact shall be notified to the employer; and

(b) the medical practitioner, Chinese medicine
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practitioner or dentist so named shall —

(1) fTix a reasonable time and place for a
medical examination of the employee;
and

(i1) notify the employee accordingly.™.
(6) Section 16 is amended by adding -

""(3A) As soon as reasonably practicable after an employee
has undergone a medical examination required under this
section, the medical practitioner, Chinese medicine
practitioner or dentist who conducts the examination shall, at
the employer®s expenses —

(a) prepare a report on the examination, setting out
all findings reasonably related to the injury of
the employee; and

(b) send the report to the employer.

(3B) The employee may in writing request the employer to
send to him, free of charge, a copy of the report referred to
in subsection (3A).

(3C) The employer commits an offence and is liable on
conviction to a fine at level 3 if he fails, without reasonable
excuse, to comply with a request under subsection (3B) before
the later of the following —

(a) the expiry of 21 days after the employer
receives the request; or

(b) the expiry of 14 days after the report concerned
iIs received by the employer.™.

(7) Section 16(4) is amended by repealing "fails to submit
himself for such examination™ and substituting "fails to undergo a

medical examination as required under this section™.
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(8) Section 16(4) is amended by repealing "required to submit
himself for" and substituting "required to undergo the™".

(9) Section 16(5) is amended by adding ', registered Chinese
medicine practitioner or registered dentist” after "practitioner™.

(10) Section 16(6) is amended by adding ', registered Chinese
medicine practitioner or registered dentist” after "practitioner”
where it twice appears.

(11) Section 16(7) is amended by repealing by a medical
practitioner when so required under the provisions of" and
substituting "when so required under'.

(12) Section 16(7) is amended by repealing "of such medical
practitioner™ and substituting "of the medical practitioner,
registered Chinese medicine practitioner or registered dentist
concerned™.

(13) Section 16(7) is amended by repealing "treatment by, and
duly carried out the instructions of, such medical practitioner™ and
substituting "such treatment, and had duly carried out the
instructions of, such medical practitioner, Chinese medicine
practitioner or dentist’.

(14) Section 16(9) is amended by repealing "submit himself to
examination by a medical practitioner when so required under the
provisions of this section, or failed to submit himself for
treatment by a medical practitioner when so required under the
provisions of" and substituting "undergo a medical examination or
submit himself for treatment when so required under'.

(15) Section 16(9) is amended by repealing ''such medical
practitioner”™ and substituting "“the medical practitioner, registered

Chinese medicine practitioner or registered dentist concerned™.
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17. Employees®™ Compensation (Ordinary
Assessment) Boards

Section 16D(2)(a) is amended by repealing "either a medical
practitioner™ and substituting "a medical practitioner, a registered

Chinese medicine practitioner'.

18. Review

(1) Section 19(1) i1s amended, in the proviso, by adding ',
registered Chinese medicine practitioner or registered dentist"
after "practitioner™.

(2) Section 19(3) is amended by adding ", registered Chinese

medicine practitioner or registered dentist” after "practitioner’.

19. Employer®s liability to pay for the
cost of supplying and fitting
prosthesis or surgical appliance
Section 36B(2)(a) i1s amended by adding ", a registered Chinese

medicine practitioner™ after "practitioner'.

20. Prostheses and Surgical Appliances
Board

Section 36M(1)(a) 1s repealed and the following substituted —
"(a) 2 persons each of whom shall be a medical practitioner, a
registered Chinese medicine practitioner or a registered

dentist; and".

21. Transitional
Section 55 i1s amended by adding -
"(10) Nothing in Part 3 of the Certification for Employee

Benefits (Chinese Medicine)(Miscellaneous Amendments) Ordinance
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2005 ( of 2005) (*'2005 Ordinance™) shall apply with respect
to claims for compensation or other rights, obligations or
liabilities in respect of accidents happening before the
commencement of Part 3 of the 2005 Ordinance. The provisions of
this Ordinance as were in force immediately before that
commencement shall continue to apply with respect to claims for
compensation or other rights, obligations or liabilities in
respect of accidents happening before that commencement as i1f
those provisions had not been amended by Part 3 of the 2005

Ordinance.".

PART 4

AMENDMENTS TO THE PNEUMOCONIOSIS (COMPENSATION) ORDINANCE

22. Interpretation

(1) Section 2(1) of the Pneumoconiosis (Compensation)
Ordinance (Cap. 360) is amended, in the definition of "medical
expenses" —

(a) in paragraph (a), by adding "or registered Chinese
medicine practitioner” after 'practitioner';

(b) in paragraph (e), by adding "subject to section
12AA," before "the™.

(2) Section 2(1) is amended, in the definition of "medical
treatment™, by adding "or registered Chinese medicine practitioner"
after "practitioner™.

(3) Section 2(1) i1s amended by adding -

""'registered Chinese medicine practitioner" (??PHM%%) has the

meaning assigned to it by section 2 of the Chinese

Medicine Ordinance (Cap. 549);".
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23. Payment of medical expenses

(1) Section 12(1) is amended by repealing "expenses™ and

substituting "medical expenses In respect’.

(2) Section 12(2) is amended by repealing "Expenses for

medical treatment” and substituting "Medical expenses'.

(3) Section 12(2)(c) is amended by repealing the full stop and

substituting "and the person fails, without reasonable excuse, to

submit himself for such treatment;™.

(4) Section 12(2) is amended by adding -

"(d) shall not be payable in respect of medical treatment

received outside Hong Kong.'.

(5) Section 12 is amended by adding —

"(3) Medical expenses shall not cease under subsection

(2)(c) to be payable —

@

(b)

in respect of medical treatment given to a
person by, or under the supervision of, a
medical practitioner unless the medical
treatment provided free of charge to him by the
person®s employer covers medical treatment given
by, or under the supervision of, a medical
practitioner; or

in respect of medical treatment given to a
person by, or under the supervision of, a
registered Chinese medicine practitioner unless
the medical treatment provided free of charge to
him by the person®s employer covers medical
treatment given by, or under the supervision of,

a registered Chinese medicine practitioner.™.
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24_. Section added
The following is added immediately after section 12 —
"12AA. Cost of medicines

(1) Subject to the other provisions of this section, the
medical expenses that a person who suffers from pneumoconiosis
and to whom compensation is payable under section 4 is entitled
to -

(a) include the cost of medicines to the extent that
the medicines are prescribed medicines for such
medical treatment as is reasonably necessary in
connection with his pneumoconiosis; but

(b) do not include the cost of any tonic or
substance that i1s prescribed for the purpose of
the maintenance of general health only.

(2) For the purposes of this section, a reference to
prescribed medicines is a reference to —

(a) medicines prescribed by a medical practitioner;
or

(b) Chinese herbal medicines or proprietary Chinese
medicines prescribed by a registered Chinese
medicine practitioner.

(3) A person referred to iIn subsection (1) is not
entitled to any cost of medicines relating to any
pharmaceutical product or substance that is required to be
registered under the Pharmacy and Poisons Ordinance (Cap. 138)

unless it Is so registered.
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(4) A person referred to in subsection (1) is not
entitled to any cost of medicines relating to any proprietary
Chinese medicine unless the proprietary Chinese medicine —

(a) 1s registered under section 121 of the Chinese
Medicine Ordinance (Cap. 549);

(b) 1s deemed to have been registered under section
128 of that Ordinance;

(c) 1s exempted from registration by virtue of
section 158(6) of that Ordinance; or

(d) 1s a substance or product that i1s registered
under the Pharmacy and Poisons Ordinance (Cap.
138).

(5) A person referred to in subsection (1) is not
entitled to any cost of medicines relating to any Chinese
herbal medicine unless the Chinese herbal medicine -

(a) 1s sold to the person concerned by a person
who —
(i) 1s the holder of a retailer licence
issued under section 114 of the
Chinese Medicine Ordinance (Cap. 549);
or
(i1) i1s deemed, under section 118(1) of
that Ordinance, to have been granted
such a licence; or
(b) 1is sold by a registered Chinese medicine
practitioner for the purpose of administering,
as described in section 158(2) of that
Ordinance, to the person concerned who iIs a

patient under that Chinese medicine
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practitioner®s direct care.

(6) A person referred to in subsection (1) is not
entitled to any cost of medicines relating to medicines
dispensed pursuant to the same prescription on a second or
subsequent occasion unless —

(a) the prescription contains a direction that the
medicines are to be dispensed for a stated
number of times; and

(b) the medicines are dispensed In accordance with
that direction.

(7) Where the medical expenses for the medical treatment
of a person referred to iIn subsection (1) include the cost of
medicines, the Board may request the person to produce to it
the prescription for the medicines and the receipt for the
payment of that cost. The person is not entitled to the cost
of medicines 1If the person fails, without reasonable excuse, to
comply with the request.

(8) A prescription given by a medical practitioner and
produced for the purposes of subsection (7) must show —

(a) the name of the medical practitioner;

(b) the name of the patient to whom the prescription
IS given;

(c) the trade name or pharmacological name and
dosage of each medicine prescribed; and

(d) the date on which the prescription is given.

(9) A prescription given by a registered Chinese medicine
practitioner and produced for the purposes of subsection (7)

must show —
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the name of the Chinese medicine practitioner;
the name of the patient to whom the prescription
IS given;
iT any Chinese herbal medicine i1s prescribed,
its name and quantity;
iT any proprietary Chinese medicine registered
under section 121 of, or deemed to have been
registered under section 128 of, the Chinese
Medicine Ordinance (Cap. 549) is prescribed, its
product name and dosage;
iT any proprietary Chinese medicine exempted
from registration by virtue of section 158(6) of
the Chinese Medicine Ordinance (Cap. 549) is
prescribed, the name and quantity of each
Chinese herbal medicine that is contained in the
proprietary Chinese medicine; and

the date on which the prescription is given.

(10) A receipt for the payment of the cost of medicines

produced for the purpose of subsection (7) must show —

@

(b)
©

the name and address of the person by whom the
prescribed medicines were sold;

the date of sale; and

the name, quantity and price of the prescribed

medicines sold.

(11) For the purposes of this section —

"Chinese herbal medicine" ({[12511) means —

@

a Chinese herbal medicine specified In Schedule
1 or 2 to the Chinese Medicine Ordinance (Cap.

549); or
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(b) any other material of herbal, animal or mineral
origin customarily used by the Chinese for
medicinal purpose;

"proprietary Chinese medicine” (j[i5%8k) has the meaning assigned

to it by section 2 of the Chinese Medicine Ordinance

(Cap. 549).".

25. Claims for medical expenses and
expenses for medical appliances

(1) Section 12B(1) is repealed and the following substituted —
"(1) A person claiming medical expenses under section 12
or claiming expenses for medical appliances under section 12A
shall serve on the Board a request in writing for the payment
of such expenses together with a receipt for the payment for
the treatment or appliances concerned.'.
(2) Section 12B(2) is amended —
(a) i1n paragraph (a), by repealing "expenses for medical
treatment” and substituting "medical expenses';
(b) in paragraph (b), by repealing "vpﬁﬁﬁﬁﬁgﬁgﬁ?BWﬁ" and
substituting "FEREERETY N PR
(3) Section 12B(3) and (4) is repealed and the following
substituted —
"(3) For the purposes of determining a person”s claim
under subsection (2), the Board —
(a) may require the person to submit to the Board,
within a reasonable period of time as specified
by the Board, a medical report that meets the

requirements in subsection (4);
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may seek from the Pneumoconiosis Medical Board
or a medical practitioner an opinion as to —

(i) whether any medical treatment received
by the person from a medical
practitioner was reasonably necessary
in connection with his pneumoconiosis;
and

(i1) whether the use by or supply to the
person of any medical appliance was
reasonably necessary iIn connection
with Incapacity arising as a result of
pneumoconiosis; and

may seek from a registered Chinese medicine
practitioner an opinion as to whether any
medical treatment received by the person from a
registered Chinese medicine practitioner was
reasonably necessary in connection with his

pneumoconiosis.

(4) The medical report referred to in subsection (3)(a)

shall be prepared -

@

(b)

in the case of a claim for medical expenses, by
the medical practitioner or registered Chinese
medicine practitioner who attends the person; or
in the case of a claim for expenses for medical
appliances, by the medical practitioner who

attends the person,

and shall set out the diagnosis, particulars of the medical

treatment or medical appliances concerned, and such other

particulars as the Board may reasonably require.
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(5) Where under subsection (3)(b) or (c) the Board seeks
an opinion from the Pneumoconiosis Medical Board, a medical
practitioner or a registered Chinese medicine practitioner in
respect of a person®s claim, the Board —

(a) may furnish the medical report submitted by the
person under subsection (3)(a) to the
Pneumoconiosis Medical Board, medical
practitioner or Chinese medicine practitioner;
and

(b) may require the person to appear before the
Pneumoconiosis Medical Board, medical
practitioner or Chinese medicine practitioner
for the purposes of answering queries reasonably
related to the medical expenses or expenses for
medical appliances claimed.

(6) The period that begins on the day a requirement 1is
imposed under subsection (3)(a) or (5)(b) and ends on the day
the requirement is complied with shall not count towards the
period of 21 days referred to in subsection (2).

(7) Where a person, without reasonable excuse, fails to
comply with a requirement imposed under subsection (3)(a) or
(5)(b), the Board may determine that the person is not eligible
for the medical expenses or expenses for medical appliances
claimed.

(8) A person who submits a medical report as required
under subsection (3)(a) -

(a) may claim from the Board the expenses paid by

him as the fees charged by his medical



26.

27 .

Page 32
practitioner or registered Chinese medicine
practitioner for preparing the report; and

(b) shall support the claim by producing the receipt
for payment of those expenses.
The Board shall pay to the person those expenses to the extent

that they are reasonably incurred.™.

Further medical examination

Section 23A(3)(a) is repealed and the following substituted —
""(a) a request under this section is supported by —

(i) an opinion given by a medical practitioner
attending the person In Hong Kong to the effect
that the person®s health has deteriorated such
that total i1ncapacity or death i1s likely to
occur before the period of 21 months referred to
in subsection (2) has elapsed; or

(i1) an opinion given by a registered Chinese
medicine practitioner attending the person iIn
Hong Kong to the effect that the person®s health
has deteriorated such that death is likely to
occur before the period of 21 months referred to

in subsection (2) has elapsed; and™.

Payments by the Board from the Fund
(1) Section 28 is amended by adding —
""(aa) fTees charged by the Pneumoconiosis Medical Board, a
medical practitioner or a registered Chinese medicine
practitioner for, or iIn connection with, giving an opinion

for the purposes of section 12B;
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(ab) expenses paid as the fees charged by a medical
practitioner or registered Chinese medicine practitioner
for preparing a medical report for the purposes of section
12B;"
(2) Section 28(d) is amended by repealing "expenses for
medical treatment and” and substituting "medical expenses and

expenses for™.

28. Survival of entitlement to compensation
and payment under the Ordinance

Section 40D(2) is amended by repealing "expenses for medical

treatment or™ and substituting "medical expenses or expenses for'.

29. Section added
The following is added -
"50. Transitionals for Certification for

Employee Benefits (Chinese

Medicine) (Miscel laneous Amendments)

Ordinance 2005

(1) A reference iIn this Ordinance to medical treatment
given by or under the supervision of a registered Chinese
medicine practitioner or to an opinion given by him does not
include any treatment or opinion so given before the
commencement of the 2005 Ordinance.

(2) Section 12AA does not affect the entitlement to any
cost of medicines if the medicines were prescribed before the
commencement of the 2005 Ordinance.

(3) The amendments made by the 2005 Ordinance to sections

12B and 28 do not apply to medical expenses and expenses for

medical appliances incurred before the commencement of that
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Ordinance. Those sections as were in force immediately before
that commencement shall continue to apply to those expenses as
iT those sections had not been amended by that Ordinance.

(4) In this section, "2005 Ordinance™ ( (20057 f£{7]) )

means Part 4 of the Certification for Employee Benefits
(Chinese Medicine)(Miscellaneous Amendments) Ordinance 2005

( of 2005).".

30. Expenses for medical treatment
and medical appliances

(1) The Second Schedule is amended by repealing the heading
and substituting "Medical Expenses and Expenses for Medical
Appliances™.

(2) The Second Schedule is amended, in Part 1 -

(a) Dby repealing the heading and substituting "Medical
Expenses under Section 12';

(b) i1n paragraphs 1(a) and 2(a), by repealing "expenses
incurred iIn respect of the medical treatment™ and

substituting "medical expenses'.
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PART 5

RELATED AMENDMENTS

Mandatory Provident Fund Schemes (General) Regulation

Claim for payment on ground
of total incapacity

(1) Section 164(2)(a), (4)(@), (B5)(a) and (6)(a) of the

Mandatory Provident Fund Schemes (General) Regulation (Cap. 485 sub.

leg. A) is amended by adding "or registered Chinese medicine

practitioner™ after "practitioner™.

(2) Section 164 is amended by adding -

"(7) A reference in this section to a medical certificate
issued by a registered Chinese medicine practitioner does not
include a medical certificate so issued before the commencement
of section 31 of the Certification for Employee Benefits
(Chinese Medicine)(Miscellaneous Amendments) Ordinance 2005 (

of 2005).
(8) For the purposes of this section, '"'registered Chinese

medicine practitioner"” (??P”Mg%) has the meaning assigned to it

by section 2 of the Chinese Medicine Ordinance (Cap. 549).".
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Mandatory Provident Fund Schemes (Exemption) Regulation

32. Mandatory conditions
(1) Schedule 2 to the Mandatory Provident Fund Schemes
(Exemption) Regulation (Cap. 485 sub. leg. B) is amended, in section
6(9)(a), by adding "or registered Chinese medicine practitioner"
after "practitioner™.
(2) Schedule 2 i1s amended, i1n section 6, by adding -
""(13) For the purposes of subsection (9)(a) —

(a) “registered Chinese medicine practitioner” (FEPi i)

has the meaning assigned to It by section 2 of the
Chinese Medicine Ordinance (Cap. 549); and

(b) a reference to a certificate signed by a registered
Chinese medicine practitioner does not include a
certificate so signed before the commencement of
section 32 of the Certification for Employee Benefits
(Chinese Medicine)(Miscellaneous Amendments)

Ordinance 2005 ( of 2005).".

Explanatory Memorandum
This Bill contains miscellaneous amendments, primarily, to
provide for recognition of certification in various forms given by,
and medical examination and treatment conducted or given by, a
registered Chinese medicine practitioner for the purposes of
entitlement to certain employees®™ benefits under the Employment
Ordinance (Cap. 57), the Employees®™ Compensation Ordinance (Cap.

282) and the Pneumoconiosis (Compensation) Ordinance (Cap. 360).
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the Bill contains amendments to the Employment
57) and i1ts subsidiary legislation, and the

certification and medical examination and treatment

an employee being permanently unfit for his current
work which entitles the employee to terminate his
contract of employment without notice or payment in
lieu (clause 3);

the taking of maternity leave and the unfitness of a
pregnant employee for certain heavy, hazardous or
harmful work (clauses 4 and 5);

an employee being permanently unfit for his current
work for the purposes of a claim for long service
payment (clause 6);

a period of unfitness for work for the purposes of a
claim for sickness allowance (clause 7);

a scheme of medical treatment operated by an employer
(clause 8);

an employee being incapable of work in consequence of
sickness or injury for the purposes of the concept of
"continuous contract”™ (clause 10); and

the fitness of a child to be employed (clause 11).

the Bill contains amendments to the Employees”

Compensation Ordinance (Cap. 282), and the recognition of

certification and medical examination and treatment relates to —

@

a period of absence from duty being necessary for the
purposes of a claim for compensation in the case of
temporary incapacity resulting from an accident

(clause 13);



(b)

©

)

e

Incidentally,
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a period during which the employee receives medical
treatment for the purposes of a claim for medical
expenses (clause 14(1));
the employer requiring the employee to submit to
medical examination or treatment (clause 16);
an application for review of periodical payment
(clause 18); and
the medical treatment that an employee must submit to
before he is entitled to the cost of supplying and
fitting a prosthesis or surgical appliance (clause

19).

in relation to the matters referred to In paragraphs

(c) and (d), similar recognition is also extended to medical

examination and treatment and certification by a registered dentist.

4. Part 4 of the Bill contains amendments to the Pneumoconiosis

(Compensation) Ordinance (Cap. 360), and the recognition of medical

treatment, opinion or medical report relates to —

@

(b)

©

the entitlement of a person suffering from
pneumoconiosis to the payment of medical expenses in
respect of medical treatment received (clause 22);
whether the medical treatment received by a person
suffering from pneumoconiosis IS reasonably necessary
in connection with his pneumoconiosis (clause 25(3));
and

the imminence of the death of a person suffering from
pneumoconiosis for the purposes of a request for

further medical examination (clause 26).

5. Under the Bill, fees of a registered Chinese medicine

practitioner will be included in "medical expenses'™ under the
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Employees™ Compensation Ordinance (Cap. 282) and the Pneumoconiosis
(Compensation) Ordinance (Cap. 360). Recovery of medical expenses
that are cost of medicines will be subject to certain conditions.
The cost will be payable only if the medicines are prescribed
medicines for the direct treatment of the work injury (in the case
of the Employees” Compensation Ordinance) or prescribed medicines
for such medical treatment as iIs reasonably necessary iIn connection
with pneumoconiosis (in the case of the Pneumoconiosis
(Compensation) Ordinance). However, the cost will not be payable if
it relates to medicines that are not registered as required under
the relevant legislation or to medicines iIn respect of which the
employee or claimant fails, without reasonable excuse, to produce on
request the relevant prescription and receipt that contain the
prescribed particulars. Chinese herbal medicines and proprietary
Chinese medicines prescribed by a registered Chinese medicine
practitioner are covered for the first time. Correspondingly,
recovery of cost of medicines prescribed by a medical practitioner
or registered dentist will also be subject to conditions. Further,
the cost of Chinese herbal medicines is not payable 1t the medicines
are sold otherwise than by the holder of a retailer licence or a
registered Chinese medicine practitioner for administering to his
patient (clauses 12(1) and (2), 15, 22 and 24).
6. In addition, under the 3 Ordinances, an employee may be denied
certain benefits i1f he fails, without reasonable excuse, to submit
to free medical treatment provided by the employer. Apart from
providing for the recognition of medical treatment by a registered
Chinese medicine practitioner, the Bill also contains amendments
under which an employee will not be denied the benefits iIf the

employer does not provide to the employee medical treatment that is
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of the same description as the medical treatment that the employee
receives elsewhere (clauses 7(2), (4), (6), (7) and (8), 14(3) and
(4) and 23(3) and (5)).
7. Section 16 of the Employees®™ Compensation Ordinance (Cap. 282)
provides for an employer requiring his injured employee to be
examined. The section is amended so that the examination is to be
conducted by a medical practitioner, registered Chinese medicine
practitioner or registered dentist, depending on whether the
employee is attended by a medical practitioner, registered Chinese
medicine practitioner or registered dentist. New provisions are made
for a report on the examination to be sent to the employer and for
the employee™s right to make a written request for the employer to
send a copy of the report to him, and an employer®s failure to
comply with the request without reasonable excuse i1s made an offence
(clause 16).
8. On the other hand, under section 15AA or 31R of the Employment
Ordinance (Cap. 57), an employer may require an employee who has
produced a medical certificate or certificate as to the employee®s
unfitness for certain work to submit to a medical examination for
obtaining a second opinion. These provisions are amended so that
the examination is to be conducted either by a registered medical
practitioner or registered Chinese medicine practitioner, regardless
of whether the medical certificate or certificate produced by the
employee was issued by a registered medical practitioner or
registered Chinese medicine practitioner (clauses 5 and 6).
9. Currently, under the Pneumoconiosis (Compensation) Ordinance
(Cap. 360), the Pneumoconiosis Compensation Fund Board may, in
relation to a person®s claim for medical expenses or expenses for

medical appliances, seek an opinion on whether the medical treatment
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or appliances concerned are reasonably necessary in connection with
the person®s pneumoconiosis or any iIncapacity arising from 1t. New
provisions are made to empower the Pneumoconiosis Compensation Fund
Board to require the person claiming expenses to submit a medical
report to the Board and to appear before the Pneumoconiosis Medical
Board, a medical practitioner or a registered Chinese medicine
practitioner from whom an opinion is sought for the purposes of
answering queries. This applies where the medical treatment is
provided by a medical practitioner or registered Chinese medicine
practitioner. Expenses incurred for having a medical report
prepared and fees charged for, or in connection with, giving an
opinion are to be paid from the Pneumoconiosis Compensation Fund
(clauses 25(3) and 27(1)).

10. Under clause 17, the Commissioner for Labour i1s empowered to
appoint a registered Chinese medicine practitioner to an Employees”
Compensation (Ordinary Assessment) Board. Under clause 20, the
Director of Health is empowered to appoint a registered Chinese
medicine practitioner to the Prostheses and Surgical Appliances
Board.

11. An amendment is made to the Pneumoconiosis (Compensation)
Ordinance (Cap. 360) to make it clear that medical expenses for
medical treatment given outside Hong Kong are not recoverable and an
opinion given by a medical practitioner or registered Chinese
medicine practitioner attending a person outside Hong Kong is not
recognized (clauses 23(4) and 26).

12. As transitional arrangements, the Bill excludes from
recognition under the Employment Ordinance (Cap. 57) a certificate
or medical certificate i1ssued by a registered Chinese medicine

practitioner before the commencement of the relevant amendments and
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a certificate or medical certificate issued by him on or after the
commencement of the relevant amendments to the extent that the
certificate relates to sickness days, period of maternity leave or
period of incapability for work that occurs before the commencement
of the relevant amendments. Further, amendments to the Employees®
Compensation Ordinance (Cap. 282) do not apply to claims for
compensation or other rights, obligations or liabilities in respect
of accidents happening before the commencement of Part 3 of the
Bill. In addition, the Bill excludes from recognition under the
Pneumoconiosis (Compensation) Ordinance (Cap. 360) medical treatment
and opinion given by a registered Chinese medicine practitioner
before the commencement of the relevant amendments. Conditions on
recovery of cost of medicines will not apply to medicines that have
been prescribed before that commencement. The Pneumoconiosis
Compensation Fund Board"s power to require a person claiming
expenses to submit a medical report and to appear before the
Pneumoconiosis Medical Board, a medical practitioner or a registered
Chinese medicine practitioner will not apply to expenses incurred
before that commencement (clauses 9, 21 and 29).
13. The Bill replaces references in the Employment Ordinance (Cap.
57) to "medical practitioner™ by references to "registered medical
practitioner”™ for the sake of consistency within that Ordinance
(clauses 7, 8 and 11). The Bill also makes certain minor drafting
amendments (clauses 12(3), 23(1) and (2), 25(1) and (2), 27(2), 28
and 30).
14. Part 5 of the Bill contains related amendments to the Mandatory
Provident Fund Schemes (General) Regulation (Cap. 485 sub. leg. A)
and the Mandatory Provident Fund Schemes (Exemption) Regulation

(Cap. 485 sub. leg. B) for the recognition of a medical certificate
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or certificate issued by a registered Chinese medicine practitioner

(clauses 31 and 32).



Annex B

Economic, Financial and
Civil Service Implications of the Proposal

Economic Implications

Given that the upper limit of 120 days of paid sickness days in
aggregate as well as the eligibility criteria for other benefits such as long
service payment on certification of permanent unfitness for the present work
and maternity leave under the Employment Ordinance (EO) will remain
unchanged, the proposed recognition of registered CMPs under the EO
should have little impact on employers’ overall liabilities.

2. The Administration has consulted the insurance industry for an
assessment on the possible impact of the proposal on employees’
compensation insurance premium. The General Insurance Council (GIC) of
the Hong Kong Federation of Insurers anticipates that insurers would face
possible increase in administrative cost and claim cost as a result of the
legislative amendments to the Employees’ Compensation Ordinance (ECO).
However, as there is no practical experience in handling claims for medical
treatment given by registered CMPs, the GIC informs that the industry is not
in a position to estimate or establish any trend on the impact of the proposal
on claims costs. The Labour Advisory Board is aware of the situation.

3. Under the proposal, the Pneumoconiosis Compensation Fund
Board (PCFB) might incur additional liability in reimbursing medical
expenses for treatment by registered CMPs in connection with
pneumoconiosis. However, as the daily maximum reimbursable amounts for
out-patient treatment and hospitalization on the same day will remain
unchanged, the proposal should not have any significant effect on the
viability of the PCFB. As such, there is no need to increase the levy ratel.

Financial and Civil Service Implications

4. The Labour Department (LD) would need additional resources to
engage experts to help determine claims arising from the recognition of
Chinese medicine and resolve conflicting medical opinions under the EO, the
ECO and the Pneumoconiosis (Compensation) Ordinance (PCO). In this
connection, LD is provided with additional recurrent resources of $1.78
million per year for the purpose of engaging experts.

! The current levy is set at 0.25% of the value of construction works exceeding $1 million

and of quarry products.



5. While the EO does not bind the Government, the Administration
operates as a general principle that government employees should not be
worse off than private sector employees in terms of protection under the
labour legislation. It is therefore the Administration’s intention to recognise
medical certificates issued by registered CMPs for the purpose of granting
sick leave and maternity leave to government employees upon the
commencement of the relevant legislative amendments to the EO.

6. Given the ECO binds the Government, the Administration
estimates that an annual sum of $12.5 million might be required for
reimbursing medical expenses to Government employees injured on duty
who seek treatment from registered CMPs, before free Chinese medicine
treatment can be provided to them through the public healthcare system.

7. If the amendments to the PCO take effect, there will be
corresponding changes to the Pneumoconiosis Ex Gratia Scheme? (the
Scheme) so that pneumoconiotic persons who were diagnosed before 1981 to
be suffering from the disease and are receiving ex gratia payment under the
Scheme could also claim from the Scheme reimbursement of medical
expenses for treatment by registered CMPs incurred after the
commencement of the amendments to the PCO. The additional liability
thus incurred would not significantly affect the long-term financial viability
of the Scheme.

2 The Pneumoconiosis Ex Gratia Scheme, which is administrative in nature, is funded by

capital injection from the Government. As at 31.3.2005, the Scheme has a balance of
$30.48 million. The Labour Department has reviewed the Scheme’s financial position
and is seeking ways to obtain the additional funds required for the Government to meet
its commitment to the beneficiaries in the longer term.
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