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LEGISLATIVE COUNCIL BRIEF

Carriage by Air Ordinance
(Chapter 500)

CARRIAGE BY AIR (AMEMDMENT) BILL 2005

INTRODUCTION

At the meeting of the Executive Council on 31 May 2005, the
Council ADVISED and the Acting Chief Executive ORDERED that the
Carriage by Air (Amendment) Bill 2005, at Annex A, should be
introduced into the Legislative Council to give effect to the Convention
for the Unification of Certain Rules for International Carriage by Air
signed at Montreal on 28 May 1999 in Hong Kong.

JUSTIFICATIONS

The Warsaw System

2. For many vyears, air carriers’ liabilities with regard to
international carriage of passengers, baggage and cargo have been
governed by a set of international legal instruments as listed below.
They were extended to Hong Kong first through two UK Orders and then
through the localized Carriage by Air Ordinance (the Ordinance) (at
Annex B). These are -

(a) Convention for the Unification of Certain Rules Relating to
International Carriage by Air signed at Warsaw in 1929;

(b) Protocol to Amend the Warsaw Convention done at the Hague
in 1955; and



(c) Convention Supplementary to the Warsaw Convention signed at
Guadalajara in 1961.

These three instruments, commonly referred to as the “Warsaw System”,
provide internationally unified rules which govern the documents of
international carriage (i.e. air tickets and air waybills); carriers’ liability
for injury or death of passengers, damage or loss of baggage and cargo,
and losses caused by delays; as well as jurisdictions and time limit for
bringing proceedings to claim compensation.

3. Participation in the three instruments is limited to sovereign
States and the continued application of these instruments to Hong Kong
Special Administrative Region were confirmed by the Central People’s
Government’s (CPG) notifications to the depositories of these instruments
at the time of reunification.

The Convention for the Unification of Certain Rules for International
Carriage by Air signed at Montreal on 28 May 1999 (the Montreal

Convention)

4, The Warsaw system dates back to the 1920’s when civil aviation
was at the embryonic stage. Over the years, there have been piecemeal
efforts to up-date the system in response to aviation developments. In
1995, the International Civil Aviation Organisation (ICAO) began to
revise the Warsaw system in a holistic manner, resulting in the drawing
up of the Montreal Convention. This Convention consolidates and
modernizes the various instruments under the Warsaw system. It was
signed on 28 May 1999 and came into force on 4 November 2003 upon
ratification by the 30™ contracting State. As of April 2005, 64 States,
including many of Hong Kong’s major aviation partners such as EU
Member States, USA and Japan, have ratified the Convention. The
Standing Committee of the National People's Congress has also approved
the application of the Convention to the Mainland. Applying the
Montreal Convention to Hong Kong would bring our regulatory
framework on a par with international standards, which is of crucial
Importance to the maintenance of our status as an international aviation
centre. The key features of the Montreal Convention are explained in
detail below.




(A) Improved Compensation Levels

5. The Montreal Convention substantially increases the out-dated
compensation levels provided for under the Warsaw system. In the case
of carriage of passengers, the compensation level in relation to death or
injury, which is capped at HK$188,500 equivalent under the Warsaw
system, is replaced by a two-tier system - a first tier of liability of up to
HK$1.14 million which airlines cannot exclude or limit, and a second tier
of fault-based, unlimited liability. The liability limit for baggage
damage or loss is increased by about 50% to HK$11,400 per passenger.

6. The Montreal Convention also introduces a new mechanism for
regular review of the liability limits. Under this mechanism, the limits
would be reviewed by ICAO every five years and be revised accordingly
when a weighted inflation factor exceeds 10%. This would enable
timely up-dating of the liability limits to reflect changing prices.

(B) Additional Choice of Jurisdiction

7. The Warsaw system provides for the following four jurisdictions
for passengers or shippers to claim compensation -

(a) domicile of the carrier;

(b) principal place of business of the carrier;

(c) the carrier’s place of business through which the contract of
carriage was made; and

(d) destination of the carriage.

The Montreal Convention introduces a fifth avenue by allowing legal
actions in relation to the death or injury of passengers to be brought in the
place of the passenger’s residence. This additional jurisdiction would
make it easier for a Hong Kong resident to seek redress in a local court
against a foreign carrier.

(C) Recoqgnition of Electronic Tickets

8. To keep pace with the new developments in the aviation industry,
new provisions have been introduced in the Montreal Convention to



recognize electronic tickets and air waybills, in addition to physical
tickets and air waybills, as proof of carriage.

Proposed Legislative Amendment

9. Under the existing Ordinance, the provisions of the Warsaw
instruments applied to Hong Kong are reproduced in a number of
Schedules.  The Ordinance also contains necessary implementing
provisions which give effect to the Warsaw instruments, define parties
eligible to enforce the liabilities in the case of fatal accidents, specify
power of the court in determining the liability and time limits for bringing
proceedings, and provide for the conversion of monetary units. These
Schedules and implementing provisions would need to be retained to
govern international carriage between Hong Kong and countries which
have yet to ratify the Montreal Convention. To apply the Montreal
Convention, a new Schedule reproducing the Convention needs to be
added to the Ordinance. Implementing provisions similar to those in the
existing Ordinance would also be made.

Other Proposed Amendments

(A) Application of Montreal Convention to Non-international Carriage
and Carriage of Postal Packages

10. Even though the Warsaw system does not cover non-international
carriage (mainly carriage within Hong Kong and carriage between Hong
Kong and the Mainland, Taiwan and Macau) or carriage of postal
packages, the existing Ordinance in effect extends the system to cover
such carriage through a separate Schedule (Schedule 3) which contains
provisions largely adapted from the Warsaw instrument. As a matter of
principle, passengers and shippers should be accorded the same level of
protection regardless of whether the carriage is international or not, and
whether the consignments are ordinary cargoes or postal packages. We
therefore propose that the requirements under the Montreal Convention
should also apply to non-international carriage and carriage of postal
packages. Specifically, we propose to replace the Warsaw provisions in
Schedule 3 by the Montreal provisions.



(B) Repeal of Provisions reqarding Designation of Contracting Parties

11. The Ordinance empowers the Government to make subsidiary
legislation to certify the contracting parties to the various Warsaw
instruments. So far no subsidiary legislation has been made. As the
updated information about which countries are the contracting parties to
the various instruments can be conveniently obtained from the
depositories of these instruments and ICAO (e.g. through the ICAO
web-site), we do not see the need to invoke the power to make the
subsidiary legislation and propose to delete the empowering provisions.

(C) Repeal of Certain Out-dated Provisions

12, The liability limits contained in the Warsaw system are expressed
in special drawing rights or gold francs. To convert these monetary units
into local currency, sections 6(4) to (6) and 16(4) to (6) of the Ordinance
provide for the Hong Kong Monetary Authority (HKMA) to issue
certificates specifying the Hong Kong dollar equivalents of these units on
a particular day. In parallel, section 20 of the Ordinance also contains
provisions which preserve two Orders made back in 1984 to specify the
conversion rates then. The rates contained in these two Orders are
out-dated. To avoid confusion, we propose to repeal the provisions and
the two Orders. The HKMA would continue to exercise its legal power
to specify the Hong Kong dollar equivalents as and when required.

(D) Mandatory Advance Payment Scheme

13. The Montreal Convention provides a discretion for individual
governments to make domestic law to require their home-based carriers
to make advance payments to air accident victims to meet their
immediate economic needs. The EU has introduced a mandatory
scheme to require EU carriers to make advance payments. Although
Hong Kong airlines are prepared to provide advance payments on a
voluntary basis, we consider that Hong Kong, as an international aviation
centre, should benchmark the highest world standard and enhance the
legal protection to passengers. We therefore propose to introduce a
scheme to require Hong Kong carriers to make advance payment in the
event of aircraft accidents which result in death or injury of passengers.



Such payments should be made without delay in order to meet the
Immediate economic needs of the victims or their families. We propose
to empower the Director-General of Civil Aviation (DGCA) to make
subsidiary legislation to provide for the implementation details of the

scheme.
THE BILL
14, The main provisions are —
(@) Clauses 4 and 22 -
Clause 4 introduces a new Part IA containing necessary
implementing provisions to give effect to the Montreal
Convention. Clause 22 provides for a new Schedule 1A
which reproduces the provisions of the Montreal Convention.
(b) Clause 23 -
This clause repeals the existing Schedule 3, which contains
provisions adapted from the Warsaw instruments to govern
non-international carriage and carriage of postal packages, and
replaces it with provisions adapted from the Montreal
Convention.
(c) Clauses7 and 13—
These two clauses repeal the provisions that empower the
Government to certify by order the contracting parties to the
various Warsaw instruments.
(d) Clause 19 -

This clause repeals two Orders concerning conversion rates and
other out-dated provisions.



(e) Clause 20 -

This clause enables DGCA to make a notice in the Gazette to
announce the revision of the liability limits as and when they
are revised by ICAO. It also empowers DGCA to make
subsidiary legislation to implement the advance payment
scheme.

() Other clauses -

The remaining clauses mainly deal with consequential and
technical amendments.

LEGISLATIVE TIMETABLE

15. The Bill will be gazetted on 10 June 2005 and introduced into the
Legislative Council for First Reading and commencement of Second
Reading debate on 22 June 2005.

16. The CPG consulted us on the application of the Montreal
Convention to Hong Kong in accordance with Article 153 of the Basic
Law and we have indicated our intention to apply the Convention.
Upon enactment of the Bill, we will seek the CPG’s assistance to notify
ICAO, depository of the Montreal Convention, that the Convention
would be applied to Hong Kong.

IMPLICATIONS OF THE PROPOSAL

17. The proposal is in conformity with the Basic Law, including the
provisions concerning human rights. It will not affect the current
binding effect of the Ordinance. It has no financial, civil service,
environmental or sustainability implications.



Economic Implications

18. The proposal would bring our regulatory framework regarding
carriers’ liability in line with the widely-accepted international standards
and enhance Hong Kong’s status as an international and regional aviation
centre. It would enhance legal protection to passengers and shippers.
Application of the modernised Montreal Convention would also provide a
more clearly defined liability regime for airlines and help improve
airlines’ operating efficiency. It is not expected to have significant
impact on airlines’ operating costs. The proposal is supported from the
competition policy point of view.

PUBLIC CONSULTATION

19. The Legislative Council Panel on Economic Services, the
Aviation Advisory Board, the airline industry, Consumer Council and
trade organizations representing the travel industry, shippers and legal
profession have been consulted. They support the proposal in general.
PUBLICITY

20. A press release will be issued on 8 June 2005. A spokesman will
be available to respond to enquiries.

ENQUIRIES

21. Any enquiries on this brief can be addressed to Mr Darryl Chan,

Principal Assistant Secretary for Economic Development and Labour
(Economic Development), at 2810 2687.

Economic Development and Labour Bureau
8 June 2005



ABILL
To
Amend the Carriage by Air Ordinance to give effect to the Montreal Convention;
to make provisions relating to non-international carriage by air and
carriage of postal packages to which the Montreal Convention and other
conventions concerning international carriage by air do not apply; to
repeal the provisions relating to certification of certain matters for the
purposes of the Ordinance; to repeal section 20 of the Ordinance; to repeal
certain obsolete references; to make provisions for other miscellaneous

amendments; and to make provisions for related purposes.
Enacted by the Legislative Council.

1.  Short title
This Ordinance may be cited as the Carriage by Air (Amendment)
Ordinance 2005.

2.  Commencement
This Ordinance shall come into operation on a day to be appointed by the
Secretary for Economic Development and Labour by notice published in the

Gazette.

3. Interpretation
Q) Section 2(1) of the Carriage by Air Ordinance (Cap. 500) is

amended —
@ by repealing the definition of “High Contracting Party”
and substituting —
““High Contracting Party” (%fﬁ',%%“ﬁ) means a party
to any of the following, as may be
appropriate —

(@) the amended Convention;
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(b) the Guadalajara Convention;
(c) the Warsaw Convention;”;
(b) by repealing the definition of “special drawing rights” and
substituting —

““Special Drawing Rights” (% 5I[#2 ZX#E) means
units of account used by the International
Monetary Fund and known as Special
Drawing Rights;”;

(c) by adding -

““the Montreal Convention” ( { ZEZRHELKT))
means the Convention for the Unification
of Certain Rules for International Carriage
by Air done at Montreal on 28 May 1999,
the provisions of which are set out in
Schedule 1A;

“State Party” (& 25 &) means a party to the

Montreal Convention;”.

2 Section 2(2) is repealed and the following substituted -
“(2)  In this Ordinance, “court” (3% [5) includes, in an arbitration

allowed by the Montreal Convention, the amended Convention, the

Warsaw Convention or the Guadalajara Convention, an arbitrator.”.

Part 1A added
The following is added —
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“PART IA

INTERNATIONAL CARRIAGE TO WHICH THE
MONTREAL CONVENTION APPLIES

2A. Montreal Convention to have the force of
law

The provisions of the Montreal Convention as set out in Schedule
1A, so far as they relate to the rights and liabilities of carriers, carriers’
servants and agents, passengers, consignors, consignees and other persons,
and subject to this Ordinance, have the force of law in relation to any
carriage by air to which the Montreal Convention applies, irrespective of

the nationality of the aircraft performing that carriage.

2B. Fatal accidents

Q) Any liability imposed by paragraph (1) of Article 17 of the
Montreal Convention on a carrier in respect of the death of a passenger (in
this section referred to as “the liability”) is in substitution for any liability
of the carrier in respect of the death of that passenger either under any
enactment or at common law and the following provisions of this section
have effect with respect to the persons by whom or for whose benefit the
liability so imposed is enforceable and with respect to the manner in which
it may be enforced.

2 The liability is enforceable for the benefit of any member
of the passenger's family who sustained damage by reason of the
passenger’s death.

3 For the purposes of this section the following are taken to
be the members of the passenger’s family, that is to say, the passenger’s
spouse, parents, grandparents, children and grandchildren and any person

who is, or is the issue of, a brother, sister, uncle or aunt of the passenger.
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4 In deducing any relationship for the purposes of this
section —

@) notwithstanding paragraphs (b) and (c), an
adopted person is treated as the child of the person
or persons by whom he was adopted and not as
the child of any other person;

(b) any relationship by affinity is treated as a
relationship by consanguinity, any relationship of
the half blood as a relationship of the whole blood,
and the step-child of any person as the child of
that person; and

(c) an illegitimate child is treated as a legitimate child
of his mother and reputed father.

5) Subject to this Part, an action to enforce the liability may
be brought by the personal representative of the passenger or by any person
for whose benefit the liability is, by virtue of subsections (2), (3) and (4),
enforceable, but only one action may be brought in respect of the death of
any one passenger and every such action by whomsoever brought must be
for the benefit of all such persons so entitled as either are domiciled in
Hong Kong or, not being domiciled there, express a desire to take the
benefit of this action.

(6) Subject to this Part, the amount recovered in an action to
enforce the liability, after deducting any costs not recoverable from the
defendant, shall be divided between the persons entitled in such
proportions as the court (or, where the action is tried with a jury, the jury)

directs.
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2C. Limitations on liability
1) The limitations on liability in Article 21 or 22, as may be

appropriate, of the Montreal Convention apply whatever the nature of the
proceedings by which liability may be enforced and in particular —

@ those limitations apply where proceedings are
brought by a tortfeasor to obtain a contribution
from another tortfeasor; and

(b) the limitations for each passenger in Article 21 or
paragraph (1) of Article 22, as may be appropriate,
of the Montreal Convention apply to the aggregate
liability of the carrier in all proceedings which
may be brought against the carrier under the law
of Hong Kong together with any proceedings
brought against the carrier outside Hong Kong.

2 A court before which proceedings are brought to enforce a
liability which is limited by Article 21 or 22, as may be appropriate, of the
Montreal Convention may, at any stage of the proceedings, make any such
order as appears to the court to be just and equitable in view of that Article
and of any other proceedings which have been, or are likely to be,
commenced in Hong Kong or elsewhere to enforce the liability in whole or
in part.

3) Without prejudice to subsection (2), a court before which
proceedings are brought to enforce a liability which is limited by Article 21
or 22, as may be appropriate, of the Montreal Convention and which is, or
may be, partly enforceable in other proceedings in Hong Kong or
elsewhere, has jurisdiction to award an amount less than the court would
have awarded if the limitation applied solely to the proceedings before the
court, or to make any part of its award conditional on the result of any

other proceedings.
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4 The Monetary Authority may specify in Hong Kong
dollars the amounts which for the purposes of Article 21, 22 or 23, as may
be appropriate, of the Montreal Convention are to be taken as equivalent
for a particular day to the sums expressed in Special Drawing Rights or
monetary units in that Article.

5) A certificate given by or on behalf of the Monetary
Authority in pursuance of subsection (4) is conclusive evidence of the
materials stated in it for the purposes of Article 21, 22 or 23, as may be
appropriate, of the Montreal Convention, and a document purporting to be
such a certificate is, in any proceedings, to be received in evidence and,
unless the contrary is proved, deemed to be such a certificate.

(6) The Monetary Authority may charge a reasonable fee for
any certificate given under this section, and every such fee shall be paid
into the general revenue.

@) References in this section to the limitations on liability,
however expressed, in Articles 21 and 22 of the Montreal Convention
include, subject to any necessary modifications, references to the limits of
liability, however expressed, as applied by Articles 30 and 44 of that

Convention.

2D. Time for bringing proceedings
Q) No action against a carrier’s servant or agent which arises
out of damage to which the Montreal Convention relates shall, if the
servant or agent was acting within the scope of his employment, be brought
after more than 2 years reckoned from —
@ the date of arrival at the destination;
(b) the date on which the aircraft ought to have
arrived; or

(c) the date on which the carriage stopped.
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2 Article 35 of the Montreal Convention does not apply to
any proceedings for contribution between tortfeasors, but no action shall be
brought by a tortfeasor to obtain a contribution from a carrier in respect of
a tort to which that Article applies after the expiration of 2 years from the
time when judgment is obtained against the person seeking to obtain the
contribution.

3) Subsections (1) and (2) and Article 35 of the Montreal
Convention have effect as if references in those provisions to an action
included references to an arbitration.

4) References in this section to a carrier include references to
an actual carrier and a contracting carrier as referred to in Article 39 of the

Montreal Convention.

2E. Action against State Parties

Q) Every State Party which has not made a declaration under
Article 57(a) of the Montreal Convention is deemed, for the purposes of
any action brought in a court in Hong Kong in accordance with Article 33
of that Convention to enforce a claim in respect of carriage undertaken by
that Party, to have submitted to the jurisdiction of that court.

(2 Rules of court may provide for the manner in which an
action referred to in subsection (1) is to be commenced and carried on and
section 54 of the High Court Ordinance (Cap. 4) is deemed to be amended
accordingly.

(€)) Nothing in this section authorizes the issue of execution
against the property of a State Party.

4 In the case of an action for damages that is contemplated
in Article 45 of the Montreal Convention, the reference to Article 33 of that
Convention in subsection (1) includes a reference to Article 46 of that

Convention.”.
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5. Part Il heading amended
The heading of Part Il is amended by adding “BUT NOT THE
MONTREAL CONVENTION” after “CONVENTION”.

6. Amended Convention to have the force of
law

Q) Section 3 is amended by renumbering it as section 3(1).

(2 Section 3 is amended by adding -
“(2) Notwithstanding subsection (1), where the Montreal

Convention applies to a carriage by air to which the amended Convention
applies (whether or not the Guadalajara Convention also applies), the

provisions in this Part do not apply to that carriage by air.”.

7. References to territory of High Contracting
Party

Q) Section 4(1) is repealed.
(2 Section 4(3) is repealed.

8. Fatal accidents
Q) Section 5(1) is amended by repealing “by and” and substituting
“by whom or”.
(2 Section 5(3) is amended -
(@) byadding " Y0~ 7 after YR 7
(b) by adding “ ~ 9f#% ~ Y} ERE 7 after “5 7,
3 Section 5(4)(a) is repealed and the following substituted -

“(@) notwithstanding paragraphs (b) and (c), an adopted person is
treated as the child of the person or persons by whom he was
adopted and not as the child of any other person;”.

4 Section 5(5) is amended by repealing “subsection (4)” and

substituting “subsections (2), (3) and (4)”.
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9. Guadalajara Convention to have the force of
law

Section 10(2) is repealed.

10. Application of provisions of sections 6, 7
and 9

Section 11(1) is amended by repealing “section 6(1)(a)” and substituting

“section 6(1)”.

11. Part Il heading amended
The heading of Part 1l is amended by repealing “AMENDED

CONVENTION DOES” and substituting “MONTREAL CONVENTION AND
THE AMENDED CONVENTION DO”.

12. Application
Section 12(1) is amended by repealing “amended Convention” and

substituting “Montreal Convention or the amended Convention”.

13. International carriage under the Warsaw
Convention

Q Section 14(2) is repealed.
(2 Section 14(3) is repealed.

14. Fatal accidents
Q) Section 15(1) is amended —
@) by repealing “Article 17 in Part | of Schedule 3 and in Part
| of Schedule 4 and substituting “paragraph (1) of Article
17 of Schedule 3 or Article 17 in Part | of Schedule 4, as
may be appropriate,”;
(b) by repealing “by and” and substituting “by whom or”.
(2 Section 15(3) is amended -
(@) by adding “Jf# < 3 ~ 7 after “w' =S 7
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(b) by adding “ ~ 9% ~ 9} £5 ¢ after “i5d
(3) Section 15(4)(a) is repealed and the following substituted -

“@) notwithstanding paragraphs (b) and (c), an adopted person is
treated as the child of the person or persons by whom he was
adopted and not as the child of any other person;”.

4 Section 15(5) is amended by repealing “subsection (4)” and
substituting “subsections (2), (3) and (4)”.

15. Limitations on liability
1) Section 16(1) is amended —
@) by repealing “Article 22 in Part | of Schedule 3 and in Part
| of Schedule 4 (in this section called “Article 22”)” and
substituting “Article 21 or 22 of Schedule 3, or Article 22
in Part | of Schedule 4, as may be appropriate,”;
(b) in paragraph (b), by repealing “paragraph (1) of Article
22" and substituting “Avrticle 21 or paragraph (1) of Article
22 of Schedule 3, or paragraph (1) of Article 22 in Part | of
Schedule 4, as may be appropriate,”.
2 Section 16(2) is amended —
@) by repealing “by Article 22” and substituting “by Article
21 or 22 of Schedule 3, or Article 22 in Part | of Schedule
4, as may be appropriate,”;
(b) by repealing “in view of Article 22” and substituting “in
view of that Article”.
3 Section 16(3) is amended by repealing “Article 22” and
substituting “Avrticle 21 or 22 of Schedule 3, or Article 22 in Part | of Schedule 4,
as may be appropriate,”.

4 Section 16(4) is repealed and the following substituted -
“(4) The Monetary Authority may specify in Hong Kong

dollars the amounts which for the purposes of Article 21 or 22 of Schedule



Page 11

3, or Article 22 in Part | of Schedule 4, as may be appropriate, are to be
taken as equivalent for a particular day to the sums expressed in Special
Drawing Rights or francs in that Article.”.

%) Section 16(5) is repealed and the following substituted -
“(5) A certificate given by or on behalf of the Monetary

Authority in pursuance of subsection (4) is conclusive evidence of the
materials stated in it for the purposes of Article 21 or 22 of Schedule 3, or
Acrticle 22 in Part | of Schedule 4, as may be appropriate, and a document
purporting to be such a certificate is, in any proceedings, to be received in
evidence and, unless the contrary is proved, deemed to be such a
certificate.”.

(6) Section 16(7) is repealed and the following substituted -
“(7) References in this section to the limitations on liability,

however expressed, in Articles 21 and 22 of Schedule 3 and Article 22 in
Part | of Schedule 4 include, subject to any necessary modifications,
references to the limits of liability, however expressed, as applied by
Articles 30 and 44 of Schedule 3.”.

16. Time for bringing proceedings
Q) Section 17(1) is amended by repealing “amended Convention as

applied by this Ordinance” and substituting “Warsaw Convention”.

2 Section 17(2) is repealed and the following substituted -
“(2) Article 35 of Schedule 3, or Article 29 in Part | of

Schedule 4, as may be appropriate, does not apply to any proceedings for
contribution between tortfeasors, but no action shall be brought by a
tortfeasor to obtain a contribution from a carrier in respect of a tort to
which that Article applies after the expiration of 2 years from the time
when judgment is obtained against the person seeking to obtain the

contribution.”.
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3 Section 17(3) is amended by repealing “Article 29” and
substituting “Aurticle 35 of Schedule 3 and Article 29 in Part | of Schedule 4”.

17. Application of provisions of sections 16 and
17

1) Section 18(1) is repealed and the following substituted -
“(1) In section 16(1), (2) and (3) (which explains the

limitations on liability in Article 21 or 22 of Schedule 3, or Article 22 in

Part | of Schedule 4, as may be appropriate, and enables a court to make

appropriate orders and awards to give effect to those limitations) references

to Article 21 or 22 of Schedule 3, or Article 22 in Part | of Schedule 4, as

may be appropriate, include, subject to any necessary modifications,

references to Article 44 of Schedule 3, or Article VI in Part Il of Schedule 4,

as may be appropriate.”.

2 Section 18(2) is amended by repealing “paragraph (c) of Article |
in Part Il of Schedule 3 and in Part Il of Schedule 4” and substituting “Article 39
of Schedule 3 and paragraph (c) of Article I in Part 11 of Schedule 4”.

18. Application of this Ordinance
Section 19(2) is amended by adding “IA,” after “Parts”.

19. Repeals and savings
Section 20 is repealed.

20. Sections added
The following are added -

“21. Revision of limits of liability specified in
Schedules 1A and 3

Q) Where the limits of liability specified in Article 21, 22 or

23 of the Montreal Convention have been revised in accordance with
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Article 24 of that Convention, the Director-General of Civil Aviation shall,
by notice published in the Gazette, announce -
@) such revision; and
(b) the date on which such revision becomes effective
under Article 24 of that Convention.

2 Where the Director-General of Civil Aviation makes an
announcement under subsection (1) in respect of Article 21, 22 or 23 of the
Montreal Convention, the limits of liability specified in Article 21, 22 or 23,
as the case may be, of Schedule 1A and Article 21 or 22, as the case may
be, of Schedule 3 shall, as from the date so announced, have effect subject
to the revision so announced.

3) Section 34 of the Interpretation and General Clauses

Ordinance (Cap. 1) shall not apply to a notice published under subsection

(1).

22, Power to make regulations
1) The Director-General of Civil Aviation may make such
regulations as appear to him to be necessary or expedient —
@) to provide for matters concerning advance
payment within the meaning of Article 28 of the
Montreal Convention; and
(b) to apply any of the provisions made under
paragraph (a) to any carriage by air, not being
carriage to which the Montreal Convention
applies.
2 Without limiting the generality of regulations which may
be made under subsection (1), such regulations —
@) may be of general or special application and may
be made so as to apply only in specified

circumstances;



(b)

(©)

(d)

(f)

(@)

(h)
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may make different provisions for different

circumstances and provide for different cases or

classes of cases;

may authorize any matter or thing to be

determined, applied or regulated by any specified

person;

may provide for the exercise of discretion in

specified cases;

may provide for any exemption of different cases

or classes of cases, with or without conditions or

restrictions, from the application of any provision
of such regulations;

may provide for —

Q) the fixing of any fee to be paid for
anything that may be done in accordance
with any provision of such regulations;
and

(i) the method of payment of such fee;

may, for the better and more effectual carrying

into effect of any provision of this Ordinance or of

such regulations, include any savings, transitional,
incidental, supplemental and evidential provisions;
and

may, for the purpose of securing compliance with

any provision of such regulations —

Q) create offences and provide for the
imposition of penalties on conviction in
the form of a fine not exceeding level 6;

and
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(i) provide for the imposition of any other
sanctions, including but not limited to the
charging of any interest on any payment

required under such regulations.

3 Without limiting the generality of regulations which may

be made under subsection (1), such regulations may, in particular —

(@)

(b)

(©)

(d)

(€)

(f)

(@)

require any specified carrier to make a payment of
any specified amount to meet the immediate
economic needs of any specified person arising
out of any accident in any specified carriage by air;
provide for the application or other procedures in
relation to any payment required under such
regulations;

provide for any condition in relation to any
payment required under such regulations;
empower the court or any person to determine any
matter on application by any person and provide
for the effect of such determination;

provide for the set-off or recovery of any payment
required under such regulations;

provide for the effect of the making of or
receiving of any payment required under such
regulations;

provide that any payment which is not made in
accordance with such regulations or any payment
which is specified to be recoverable is a civil debt

due to the person entitled to such payment; and
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(h) provide for the making of any guidelines and the

effect of such guidelines.

23. Saving of existing rights and liabilities
Q) Nothing in the Carriage by Air (Amendment) Ordinance
2005 ( of 2005) (“amending Ordinance”) shall affect the rights and
liabilities of any person arising out of any occurrence which took place
before the commencement of the amending Ordinance and caused any
damage for which a carrier was liable under this Ordinance as then in force.
(2)  Subsection (1) is in addition to and not in derogation of

section 23 of the Interpretation and General Clauses Ordinance (Cap. 1).”.

The amended Convention
Schedule 1 is amended, within the square brackets, by repealing “2(1)” and

substituting “2”.

22,

Schedule 1A added
The following is added -

“SCHEDULE 1A [ss. 2, 2A & 21]

THE MONTREAL CONVENTION
CONVENTION

FOR THE UNIFICATION OF CERTAIN RULES FOR
INTERNATIONAL CARRIAGE BY AIR

Chapter |
General Provisions

Article 1 — Scope of Application
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(1) This Convention applies to all international carriage of
persons, baggage or cargo performed by aircraft for reward. It applies
equally to gratuitous carriage by aircraft performed by an air transport

undertaking.

(2) For the purposes of this Convention, the expression
international carriage means any carriage in which, according to the
agreement between the parties, the place of departure and the place of
destination, whether or not there be a break in the carriage or a
transhipment, are situated either within the territories of two States Parties,
or within the territory of a single State Party if there is an agreed stopping
place within the territory of another State, even if that State is not a State
Party. Carriage between two points within the territory of a single State
Party without an agreed stopping place within the territory of another

State is not international carriage for the purposes of this Convention.

(3) Carriage to be performed by several successive carriers is
deemed, for the purposes of this Convention, to be one undivided carriage
if it has been regarded by the parties as a single operation, whether it had
been agreed upon under the form of a single contract or of a series of
contracts, and it does not lose its international character merely because
one contract or a series of contracts is to be performed entirely within the

territory of the same State.

(4) This Convention applies also to carriage as set out in

Chapter V, subject to the terms contained therein.

Article 2 — Carriage Performed by State and Carriage of Postal Items



Page 18

(1) This Convention applies to carriage performed by the State
or by legally constituted public bodies provided it falls within the

conditions laid down in Article 1.

(2) In the carriage of postal items, the carrier shall be liable
only to the relevant postal administration in accordance with the rules
applicable to the relationship between the carriers and the postal

administrations.

(3) Except as provided in paragraph (2) of this Article, the
provisions of this Convention shall not apply to the carriage of postal

items.

Chapter Il

Documentation and Duties of the Parties Relating to the Carriage of
Passengers, Baggage and Cargo

Article 3 — Passengers and Baggage

(1) In respect of carriage of passengers, an individual or

collective document of carriage shall be delivered containing:

(@ an indication of the places of departure and

destination;

(b) if the places of departure and destination are within
the territory of a single State Party, one or more
agreed stopping places being within the territory of
another State, an indication of at least one such

stopping place.



Page 19

(2)  Any other means which preserves the information indicated
in paragraph (1) may be substituted for the delivery of the document
referred to in that paragraph. If any such other means is used, the carrier
shall offer to deliver to the passenger a written statement of the

information so preserved.

(3) The carrier shall deliver to the passenger a baggage

identification tag for each piece of checked baggage.

(4) The passenger shall be given written notice to the effect that
where this Convention is applicable it governs and may limit the liability
of carriers in respect of death or injury and for destruction or loss of, or

damage to, baggage, and for delay.

(5)  Non-compliance with the provisions of the foregoing
paragraphs shall not affect the existence or the validity of the contract of
carriage, which shall, nonetheless, be subject to the rules of this

Convention including those relating to limitation of liability.

Avrticle 4 — Cargo

(1) In respect of the carriage of cargo, an air waybill shall be

delivered.

(2)  Any other means which preserves a record of the carriage to
be performed may be substituted for the delivery of an air waybill. If
such other means are used, the carrier shall, if so requested by the

consignor, deliver to the consignor a cargo receipt permitting
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identification of the consignment and access to the information contained

in the record preserved by such other means.

Avrticle 5 — Contents of Air Waybill or Cargo Receipt

The air waybill or the cargo receipt shall include:

(@ an indication of the places of departure and

destination;

(b) if the places of departure and destination are within
the territory of a single State Party, one or more
agreed stopping places being within the territory of
another State, an indication of at least one such

stopping place; and
(¢) anindication of the weight of the consignment.
Article 6 — Document Relating to the Nature of the Cargo
The consignor may be required, if necessary to meet the
formalities of customs, police and similar public authorities, to deliver a
document indicating the nature of the cargo. This provision creates for
the carrier no duty, obligation or liability resulting therefrom.

Article 7 — Description of Air Wayhbill

(1) The air waybill shall be made out by the consignor in three

original parts.
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(2)  The first part shall be marked “for the carrier”; it shall be
signed by the consignor. The second part shall be marked “for the
consignee”; it shall be signed by the consignor and by the carrier. The
third part shall be signed by the carrier who shall hand it to the consignor

after the cargo has been accepted.

(3) The signature of the carrier and that of the consignor may

be printed or stamped.

(4) If, at the request of the consignor, the carrier makes out the
air wayhbill, the carrier shall be deemed, subject to proof to the contrary, to

have done so on behalf of the consignor.

Acrticle 8 — Documentation for Multiple Packages

When there is more than one package:

(@) the carrier of cargo has the right to require the

consignor to make out separate air waybills;

(b)  the consignor has the right to require the carrier to
deliver separate cargo receipts when the other means

referred to in paragraph (2) of Article 4 are used.

Article 9 — Non-compliance with Documentary Requirements

Non-compliance with the provisions of Articles 4 to 8 shall not
affect the existence or the validity of the contract of carriage, which shall,
nonetheless, be subject to the rules of this Convention including those
relating to limitation of liability.
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Article 10 — Responsibility for Particulars of Documentation

(1) The consignor is responsible for the correctness of the
particulars and statements relating to the cargo inserted by it or on its
behalf in the air waybill or furnished by it or on its behalf to the carrier
for insertion in the cargo receipt or for insertion in the record preserved
by the other means referred to in paragraph (2) of Article 4. The
foregoing shall also apply where the person acting on behalf of the

consignor is also the agent of the carrier.

(2) The consignor shall indemnify the carrier against all
damage suffered by it, or by any other person to whom the carrier is liable,
by reason of the irregularity, incorrectness or incompleteness of the

particulars and statements furnished by the consignor or on its behalf.

(3) Subject to the provisions of paragraphs (1) and (2) of this
Acrticle, the carrier shall indemnify the consignor against all damage
suffered by it, or by any other person to whom the consignor is liable, by
reason of the irregularity, incorrectness or incompleteness of the
particulars and statements inserted by the carrier or on its behalf in the
cargo receipt or in the record preserved by the other means referred to in

paragraph (2) of Article 4.

Article 11 — Evidentiary Value of Documentation

(1)  The air waybill or the cargo receipt is prima facie evidence

of the conclusion of the contract, of the acceptance of the cargo and of the

conditions of carriage mentioned therein.
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(2) Any statements in the air waybill or the cargo receipt
relating to the weight, dimensions and packing of the cargo, as well as
those relating to the number of packages, are prima facie evidence of the
facts stated; those relating to the quantity, volume and condition of the
cargo do not constitute evidence against the carrier except so far as they
both have been, and are stated in the air waybill or the cargo receipt to
have been, checked by it in the presence of the consignor, or relate to the

apparent condition of the cargo.

Article 12 — Right of Disposition of Cargo

(1) Subject to its liability to carry out all its obligations under
the contract of carriage, the consignor has the right to dispose of the cargo
by withdrawing it at the airport of departure or destination, or by stopping
it in the course of the journey on any landing, or by calling for it to be
delivered at the place of destination or in the course of the journey to a
person other than the consignee originally designated, or by requiring it to
be returned to the airport of departure. The consignor must not exercise
this right of disposition in such a way as to prejudice the carrier or other
consignors and must reimburse any expenses occasioned by the exercise
of this right.

(2) If it is impossible to carry out the instructions of the

consignor, the carrier must so inform the consignor forthwith.

(3)  If the carrier carries out the instructions of the consignor for
the disposition of the cargo without requiring the production of the part of
the air waybill or the cargo receipt delivered to the latter, the carrier will

be liable, without prejudice to its right of recovery from the consignor, for
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any damage which may be caused thereby to any person who is lawfully

in possession of that part of the air waybill or the cargo receipt.

(4)  The right conferred on the consignor ceases at the moment
when that of the consignee begins in accordance with Article 13.
Nevertheless, if the consignee declines to accept the cargo, or cannot be

communicated with, the consignor resumes its right of disposition.

Article 13 — Delivery of the Cargo

(1) Except when the consignor has exercised its right under
Article 12, the consignee is entitled, on arrival of the cargo at the place of
destination, to require the carrier to deliver the cargo to it, on payment of

the charges due and on complying with the conditions of carriage.

(2)  Unless it is otherwise agreed, it is the duty of the carrier to

give notice to the consignee as soon as the cargo arrives.

(3) If the carrier admits the loss of the cargo, or if the cargo has
not arrived at the expiration of seven days after the date on which it ought
to have arrived, the consignee is entitled to enforce against the carrier the

rights which flow from the contract of carriage.

Article 14 — Enforcement of the Rights of Consignor and Consignee

The consignor and the consignee can respectively enforce all the
rights given to them by Articles 12 and 13, each in its own name, whether
it is acting in its own interest or in the interest of another, provided that it

carries out the obligations imposed by the contract of carriage.
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Article 15 — Relations of Consignor and Consignee or
Mutual Relations of Third Parties

(1) Articles 12, 13 and 14 do not affect either the relations of
the consignor and the consignee with each other or the mutual relations of
third parties whose rights are derived either from the consignor or from

the consignee.

(2)  The provisions of Articles 12, 13 and 14 can only be varied

by express provision in the air waybill or the cargo receipt.

Article 16 — Formalities of Customs, Police or Other Public Authorities

(1) The consignor must furnish such information and such
documents as are necessary to meet the formalities of customs, police and
any other public authorities before the cargo can be delivered to the
consignee. The consignor is liable to the carrier for any damage
occasioned by the absence, insufficiency or irregularity of any such
information or documents, unless the damage is due to the fault of the

carrier, its servants or agents.

(2) The carrier is under no obligation to enquire into the

correctness or sufficiency of such information or documents.

Chapter 11l

Liability of the Carrier and Extent of Compensation for Damage

Article 17 — Death and Injury of Passengers — Damage to Baggage
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(1) The carrier is liable for damage sustained in case of death or
bodily injury of a passenger upon condition only that the accident which
caused the death or injury took place on board the aircraft or in the course

of any of the operations of embarking or disembarking.

(2) The carrier is liable for damage sustained in case of
destruction or loss of, or of damage to, checked baggage upon condition
only that the event which caused the destruction, loss or damage took
place on board the aircraft or during any period within which the checked
baggage was in the charge of the carrier. However, the carrier is not
liable if and to the extent that the damage resulted from the inherent
defect, quality or vice of the baggage. In the case of unchecked baggage,
including personal items, the carrier is liable if the damage resulted from

its fault or that of its servants or agents.

(3) If the carrier admits the loss of the checked baggage, or if
the checked baggage has not arrived at the expiration of twenty-one days
after the date on which it ought to have arrived, the passenger is entitled
to enforce against the carrier the rights which flow from the contract of

carriage.

(4) Unless otherwise specified, in this Convention the term

“baggage” means both checked baggage and unchecked baggage.

Article 18 — Damage to Cargo

(1)  The carrier is liable for damage sustained in the event of the
destruction or loss of, or damage to, cargo upon condition only that the
event which caused the damage so sustained took place during the

carriage by air.
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(2) However, the carrier is not liable if and to the extent it
proves that the destruction, or loss of, or damage to, the cargo resulted

from one or more of the following:

(@)  inherent defect, quality or vice of that cargo;

(b)  defective packing of that cargo performed by a

person other than the carrier or its servants or agents;

(c)  anactof war or an armed conflict;

(d) an act of public authority carried out in connection

with the entry, exit or transit of the cargo.

(3)  The carriage by air within the meaning of paragraph (1) of
this Article comprises the period during which the cargo is in the charge

of the carrier.

(4) The period of the carriage by air does not extend to any
carriage by land, by sea or by inland waterway performed outside an
airport. If, however, such carriage takes place in the performance of a
contract for carriage by air, for the purpose of loading, delivery or
transhipment, any damage is presumed, subject to proof to the contrary, to
have been the result of an event which took place during the carriage by
air. If a carrier, without the consent of the consignor, substitutes carriage
by another mode of transport for the whole or part of a carriage intended
by the agreement between the parties to be carriage by air, such carriage
by another mode of transport is deemed to be within the period of

carriage by air.



Page 28

Article 19 — Delay

The carrier is liable for damage occasioned by delay in the
carriage by air of passengers, baggage or cargo. Nevertheless, the carrier
shall not be liable for damage occasioned by delay if it proves that it and
its servants and agents took all measures that could reasonably be
required to avoid the damage or that it was impossible for it or them to

take such measures.

Article 20 — Exoneration

If the carrier proves that the damage was caused or contributed to
by the negligence or other wrongful act or omission of the person
claiming compensation, or the person from whom he or she derives his or
her rights, the carrier shall be wholly or partly exonerated from its
liability to the claimant to the extent that such negligence or wrongful act
or omission caused or contributed to the damage. When by reason of
death or injury of a passenger compensation is claimed by a person other
than the passenger, the carrier shall likewise be wholly or partly
exonerated from its liability to the extent that it proves that the damage
was caused or contributed to by the negligence or other wrongful act or
omission of that passenger. This Article applies to all the liability

provisions in this Convention, including paragraph (1) of Article 21.
Article 21 — Compensation in Case of Death or Injury of Passengers
(1) For damages arising under paragraph (1) of Article 17 not

exceeding 100 000 Special Drawing Rights for each passenger, the carrier

shall not be able to exclude or limit its liability.
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(2)  The carrier shall not be liable for damages arising under
paragraph (1) of Article 17 to the extent that they exceed for each
passenger 100 000 Special Drawing Rights if the carrier proves that:

(@  such damage was not due to the negligence or other
wrongful act or omission of the carrier or its servants

or agents; or

(b)  such damage was solely due to the negligence or

other wrongful act or omission of a third party.

Article 22 — Limits of Liability in Relation to Delay, Baggage and Cargo

(1) In the case of damage caused by delay as specified in
Article 19 in the carriage of persons, the liability of the carrier for each

passenger is limited to 4 150 Special Drawing Rights.

(2) In the carriage of baggage, the liability of the carrier in the
case of destruction, loss, damage or delay is limited to 1 000 Special
Drawing Rights for each passenger unless the passenger has made, at the
time when the checked baggage was handed over to the carrier, a special
declaration of interest in delivery at destination and has paid a
supplementary sum if the case so requires. In that case the carrier will be
liable to pay a sum not exceeding the declared sum, unless it proves that
the sum is greater than the passenger’s actual interest in delivery at

destination.

(3) In the carriage of cargo, the liability of the carrier in the

case of destruction, loss, damage or delay is limited to a sum of 17



Page 30

Special Drawing Rights per kilogramme, unless the consignor has made,
at the time when the package was handed over to the carrier, a special
declaration of interest in delivery at destination and has paid a
supplementary sum if the case so requires. In that case the carrier will be
liable to pay a sum not exceeding the declared sum, unless it proves that
the sum is greater than the consignor’s actual interest in delivery at

destination.

(4) In the case of destruction, loss, damage or delay of part of
the cargo, or of any object contained therein, the weight to be taken into
consideration in determining the amount to which the carrier’s liability is
limited shall be only the total weight of the package or packages
concerned. Nevertheless, when the destruction, loss, damage or delay of
a part of the cargo, or of an object contained therein, affects the value of
other packages covered by the same air waybill, or the same receipt or, if
they were not issued, by the same record preserved by the other means
referred to in paragraph (2) of Article 4, the total weight of such package
or packages shall also be taken into consideration in determining the limit

of liability.

(5)  The foregoing provisions of paragraphs (1) and (2) of this
Article shall not apply if it is proved that the damage resulted from an act
or omission of the carrier, its servants or agents, done with intent to cause
damage or recklessly and with knowledge that damage would probably
result; provided that, in the case of such act or omission of a servant or
agent, it is also proved that such servant or agent was acting within the

scope of its employment.

(6) The limits prescribed in Article 21 and in this Article shall

not prevent the court from awarding, in accordance with its own law, in
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addition, the whole or part of the court costs and of the other expenses of
the litigation incurred by the plaintiff, including interest. The foregoing
provision shall not apply if the amount of the damages awarded,
excluding court costs and other expenses of the litigation, does not exceed
the sum which the carrier has offered in writing to the plaintiff within a
period of six months from the date of the occurrence causing the damage,

or before the commencement of the action, if that is later.

Article 23 — Conversion of Monetary Units

(1) The sums mentioned in terms of Special Drawing Right in
this Convention shall be deemed to refer to the Special Drawing Right as
defined by the International Monetary Fund. Conversion of the sums into
national currencies shall, in case of judicial proceedings, be made
according to the value of such currencies in terms of the Special Drawing
Right at the date of the judgement. The value of a national currency, in
terms of the Special Drawing Right, of a State Party which is a Member
of the International Monetary Fund, shall be calculated in accordance
with the method of valuation applied by the International Monetary Fund,
in effect at the date of the judgement, for its operations and transactions.
The value of a national currency, in terms of the Special Drawing Right,
of a State Party which is not a Member of the International Monetary

Fund, shall be calculated in a manner determined by that State.

(2) Nevertheless, those States which are not Members of the
International Monetary Fund and whose law does not permit the
application of the provisions of paragraph (1) of this Article may, at the
time of ratification or accession or at any time thereafter, declare that the
limit of liability of the carrier prescribed in Article 21 is fixed at a sum of

1 500 000 monetary units per passenger in judicial proceedings in their
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territories; 62 500 monetary units per passenger with respect to paragraph
(1) of Article 22; 15 000 monetary units per passenger with respect to
paragraph (2) of Article 22; and 250 monetary units per kilogramme with
respect to paragraph (3) of Article 22. This monetary unit corresponds to
sixty-five and a half milligrammes of gold of millesimal fineness nine
hundred. These sums may be converted into the national currency
concerned in round figures. The conversion of these sums into national

currency shall be made according to the law of the State concerned.

(3)  The calculation mentioned in the last sentence of paragraph
(1) of this Article and the conversion method mentioned in paragraph (2)
of this Article shall be made in such manner as to express in the national
currency of the State Party as far as possible the same real value for the
amounts in Articles 21 and 22 as would result from the application of the
first three sentences of paragraph (1) of this Article. States Parties shall
communicate to the depositary the manner of calculation pursuant to
paragraph (1) of this Article, or the result of the conversion in paragraph
(2) of this Article as the case may be, when depositing an instrument of
ratification, acceptance, approval of or accession to this Convention and

whenever there is a change in either.

Article 24 — Review of Limits

(1)  Without prejudice to the provisions of Article 25 of this
Convention and subject to paragraph (2) below, the limits of liability
prescribed in Articles 21, 22 and 23 shall be reviewed by the Depositary
at five-year intervals, the first such review to take place at the end of the
fifth year following the date of entry into force of this Convention, or if
the Convention does not enter into force within five years of the date it is

first open for signature, within the first year of its entry into force, by
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reference to an inflation factor which corresponds to the accumulated rate
of inflation since the previous revision or in the first instance since the
date of entry into force of the Convention. The measure of the rate of
inflation to be used in determining the inflation factor shall be the
weighted average of the annual rates of increase or decrease in the
Consumer Price Indices of the States whose currencies comprise the

Special Drawing Right mentioned in paragraph (1) of Article 23.

(2) If the review referred to in the preceding paragraph
concludes that the inflation factor has exceeded 10 per cent, the
Depositary shall notify States Parties of a revision of the limits of liability.
Any such revision shall become effective six months after its notification
to the States Parties. If within three months after its notification to the
States Parties a majority of the States Parties register their disapproval,
the revision shall not become effective and the Depositary shall refer the
matter to a meeting of the States Parties. The Depositary shall
immediately notify all States Parties of the coming into force of any

revision.

(3)  Notwithstanding paragraph (1) of this Article, the procedure
referred to in paragraph (2) of this Article shall be applied at any time
provided that one-third of the States Parties express a desire to that effect
and upon condition that the inflation factor referred to in paragraph (1)
has exceeded 30 per cent since the previous revision or since the date of
entry into force of this Convention if there has been no previous revision.
Subsequent reviews using the procedure described in paragraph (1) of this
Article will take place at five-year intervals starting at the end of the fifth

year following the date of the reviews under the present paragraph.

Article 25 — Stipulation on Limits
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A carrier may stipulate that the contract of carriage shall be subject
to higher limits of liability than those provided for in this Convention or

to no limits of liability whatsoever.

Article 26 — Invalidity of Contractual Provisions

Any provision tending to relieve the carrier of liability or to fix a
lower limit than that which is laid down in this Convention shall be null
and void, but the nullity of any such provision does not involve the nullity
of the whole contract, which shall remain subject to the provisions of this

Convention.

Article 27 — Freedom to Contract

Nothing contained in this Convention shall prevent the carrier
from refusing to enter into any contract of carriage, from waiving any
defences available under the Convention, or from laying down conditions

which do not conflict with the provisions of this Convention.

Article 28 — Advance Payments

In the case of aircraft accidents resulting in death or injury of
passengers, the carrier shall, if required by its national law, make advance
payments without delay to a natural person or persons who are entitled to
claim compensation in order to meet the immediate economic needs of
such persons. Such advance payments shall not constitute a recognition
of liability and may be offset against any amounts subsequently paid as

damages by the carrier.
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Article 29 — Basis of Claims

In the carriage of passengers, baggage and cargo, any action for
damages, however founded, whether under this Convention or in contract
or in tort or otherwise, can only be brought subject to the conditions and
such limits of liability as are set out in this Convention without prejudice
to the question as to who are the persons who have the right to bring suit
and what are their respective rights. In any such action, punitive,
exemplary or any other non-compensatory damages shall not be

recoverable.

Acrticle 30 — Servants, Agents — Aggregation of Claims

(1) If an action is brought against a servant or agent of the
carrier arising out of damage to which the Convention relates, such
servant or agent, if they prove that they acted within the scope of their
employment, shall be entitled to avail themselves of the conditions and
limits of liability which the carrier itself is entitled to invoke under this

Convention.

(2)  The aggregate of the amounts recoverable from the carrier,

its servants and agents, in that case, shall not exceed the said limits.

(3) Save in respect of the carriage of cargo, the provisions of
paragraphs (1) and (2) of this Article shall not apply if it is proved that the
damage resulted from an act or omission of the servant or agent done with
intent to cause damage or recklessly and with knowledge that damage

would probably result.

Article 31 — Timely Notice of Complaints
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(1) Receipt by the person entitled to delivery of checked
baggage or cargo without complaint is prima facie evidence that the same
has been delivered in good condition and in accordance with the
document of carriage or with the record preserved by the other means

referred to in paragraph (2) of Article 3 and paragraph (2) of Article 4.

(2) In the case of damage, the person entitled to delivery must
complain to the carrier forthwith after the discovery of the damage, and,
at the latest, within seven days from the date of receipt in the case of
checked baggage and fourteen days from the date of receipt in the case of
cargo. In the case of delay, the complaint must be made at the latest
within twenty-one days from the date on which the baggage or cargo have

been placed at his or her disposal.

(3) Every complaint must be made in writing and given or

dispatched within the times aforesaid.

(4) If no complaint is made within the times aforesaid, no

action shall lie against the carrier, save in the case of fraud on its part.
Article 32 — Death of Person Liable
In the case of the death of the person liable, an action for damages
lies in accordance with the terms of this Convention against those legally

representing his or her estate.

Article 33 — Jurisdiction
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(1) An action for damages must be brought, at the option of the
plaintiff, in the territory of one of the States Parties, either before the
court of the domicile of the carrier or of its principal place of business, or
where it has a place of business through which the contract has been

made or before the court at the place of destination.

(2)  In respect of damage resulting from the death or injury of a
passenger, an action may be brought before one of the courts mentioned
in paragraph (1) of this Article, or in the territory of a State Party in which
at the time of the accident the passenger has his or her principal and
permanent residence and to or from which the carrier operates services for
the carriage of passengers by air, either on its own aircraft, or on another
carrier’s aircraft pursuant to a commercial agreement, and in which that
carrier conducts its business of carriage of passengers by air from
premises leased or owned by the carrier itself or by another carrier with

which it has a commercial agreement.

(3)  For the purposes of paragraph (2),

(@  “commercial agreement” means an agreement, other
than an agency agreement, made between carriers
and relating to the provision of their joint services for

carriage of passengers by air;

(b)  “principal and permanent residence” means the one
fixed and permanent abode of the passenger at the
time of the accident. The nationality of the
passenger shall not be the determining factor in this

regard.
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(4) Questions of procedure shall be governed by the law of the

court seised of the case.

Article 34 — Arbitration

(1) Subject to the provisions of this Article, the parties to the
contract of carriage for cargo may stipulate that any dispute relating to the
liability of the carrier under this Convention shall be settled by arbitration.

Such agreement shall be in writing.

(2) The arbitration proceedings shall, at the option of the
claimant, take place within one of the jurisdictions referred to in Article
33.

(3) The arbitrator or arbitration tribunal shall apply the

provisions of this Convention.

(4) The provisions of paragraphs (2) and (3) of this Article shall
be deemed to be part of every arbitration clause or agreement, and any
term of such clause or agreement which is inconsistent therewith shall be

null and void.

Article 35 — Limitation of Actions

(1) The right to damages shall be extinguished if an action is
not brought within a period of two years, reckoned from the date of
arrival at the destination, or from the date on which the aircraft ought to

have arrived, or from the date on which the carriage stopped.
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(2) The method of calculating that period shall be determined

by the law of the court seised of the case.

Article 36 — Successive Carriage

(1) In the case of carriage to be performed by various
successive carriers and falling within the definition set out in paragraph (3)
of Article 1, each carrier which accepts passengers, baggage or cargo is
subject to the rules set out in this Convention and is deemed to be one of
the parties to the contract of carriage in so far as the contract deals with

that part of the carriage which is performed under its supervision.

(2) In the case of carriage of this nature, the passenger or any
person entitled to compensation in respect of him or her can take action
only against the carrier which performed the carriage during which the
accident or the delay occurred, save in the case where, by express

agreement, the first carrier has assumed liability for the whole journey.

(3) As regards baggage or cargo, the passenger or consignor
will have a right of action against the first carrier, and the passenger or
consignee who is entitled to delivery will have a right of action against
the last carrier, and further, each may take action against the carrier which
performed the carriage during which the destruction, loss, damage or
delay took place. These carriers will be jointly and severally liable to the

passenger or to the consignor or consignee.

Article 37 — Right of Recourse against Third Parties
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Nothing in this Convention shall prejudice the question whether a
person liable for damage in accordance with its provisions has a right of

recourse against any other person.

Chapter IV

Combined Carriage

Article 38 — Combined Carriage

(1) In the case of combined carriage performed partly by air
and partly by any other mode of carriage, the provisions of this
Convention shall, subject to paragraph (4) of Article 18, apply only to the
carriage by air, provided that the carriage by air falls within the terms of
Article 1.

(2)  Nothing in this Convention shall prevent the parties in the
case of combined carriage from inserting in the document of air carriage
conditions relating to other modes of carriage, provided that the

provisions of this Convention are observed as regards the carriage by air.

Chapter V

Carriage by Air Performed by a Person other than the Contracting Carrier

Avrticle 39 — Contracting Carrier — Actual Carrier

The provisions of this Chapter apply when a person (hereinafter
referred to as “the contracting carrier”) as a principal makes a contract of
carriage governed by this Convention with a passenger or consignor or
with a person acting on behalf of the passenger or consignor, and another

person (hereinafter referred to as “the actual carrier”) performs, by virtue
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of authority from the contracting carrier, the whole or part of the carriage,
but is not with respect to such part a successive carrier within the
meaning of this Convention. Such authority shall be presumed in the

absence of proof to the contrary.

Acrticle 40 — Respective Liability of Contracting and Actual Carriers

If an actual carrier performs the whole or part of carriage which,
according to the contract referred to in Article 39, is governed by this
Convention, both the contracting carrier and the actual carrier shall,
except as otherwise provided in this Chapter, be subject to the rules of this
Convention, the former for the whole of the carriage contemplated in the

contract, the latter solely for the carriage which it performs.

Avrticle 41 — Mutual Liability

(1) The acts and omissions of the actual carrier and of its
servants and agents acting within the scope of their employment shall, in
relation to the carriage performed by the actual carrier, be deemed to be

also those of the contracting carrier.

(2) The acts and omissions of the contracting carrier and of its
servants and agents acting within the scope of their employment shall, in
relation to the carriage performed by the actual carrier, be deemed to be
also those of the actual carrier. Nevertheless, no such act or omission
shall subject the actual carrier to liability exceeding the amounts referred
to in Articles 21, 22, 23 and 24. Any special agreement under which the
contracting carrier assumes obligations not imposed by this Convention

or any waiver of rights or defences conferred by this Convention or any
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special declaration of interest in delivery at destination contemplated in

Avrticle 22 shall not affect the actual carrier unless agreed to by it.

Avrticle 42 — Addressee of Complaints and Instructions

Any complaint to be made or instruction to be given under this
Convention to the carrier shall have the same effect whether addressed to
the contracting carrier or to the actual carrier. Nevertheless, instructions
referred to in Article 12 shall only be effective if addressed to the

contracting carrier.

Avrticle 43 — Servants and Agents

In relation to the carriage performed by the actual carrier, any
servant or agent of that carrier or of the contracting carrier shall, if they
prove that they acted within the scope of their employment, be entitled to
avail themselves of the conditions and limits of liability which are
applicable under this Convention to the carrier whose servant or agent
they are, unless it is proved that they acted in a manner that prevents the

limits of liability from being invoked in accordance with this Convention.

Article 44 — Aggregation of Damages

In relation to the carriage performed by the actual carrier, the
aggregate of the amounts recoverable from that carrier and the contracting
carrier, and from their servants and agents acting within the scope of their
employment, shall not exceed the highest amount which could be
awarded against either the contracting carrier or the actual carrier under
this Convention, but none of the persons mentioned shall be liable for a

sum in excess of the limit applicable to that person.
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Article 45 — Addressee of Claims

In relation to the carriage performed by the actual carrier, an
action for damages may be brought, at the option of the plaintiff, against
that carrier or the contracting carrier, or against both together or
separately. If the action is brought against only one of those carriers, that
carrier shall have the right to require the other carrier to be joined in the
proceedings, the procedure and effects being governed by the law of the

court seised of the case.

Article 46 — Additional Jurisdiction

Any action for damages contemplated in Article 45 must be
brought, at the option of the plaintiff, in the territory of one of the States
Parties, either before a court in which an action may be brought against
the contracting carrier, as provided in Article 33, or before the court
having jurisdiction at the place where the actual carrier has its domicile or

its principal place of business.

Article 47 — Invalidity of Contractual Provisions

Any contractual provision tending to relieve the contracting carrier
or the actual carrier of liability under this Chapter or to fix a lower limit
than that which is applicable according to this Chapter shall be null and
void, but the nullity of any such provision does not involve the nullity of
the whole contract, which shall remain subject to the provisions of this

Chapter.

Article 48 — Mutual Relations of Contracting and Actual Carriers
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Except as provided in Article 45, nothing in this Chapter shall
affect the rights and obligations of the carriers between themselves,

including any right of recourse or indemnification.

Chapter VI

Other Provisions

Article 49 — Mandatory Application

Any clause contained in the contract of carriage and all special
agreements entered into before the damage occurred by which the parties
purport to infringe the rules laid down by this Convention, whether by
deciding the law to be applied, or by altering the rules as to jurisdiction,

shall be null and void.

Article 51 — Carriage Performed in Extraordinary Circumstances

The provisions of Articles 3 to 5, 7 and 8 relating to the
documentation of carriage shall not apply in the case of carriage
performed in extraordinary circumstances outside the normal scope of a

carrier’s business.

Avrticle 52 — Definition of Days

The expression “days” when used in this Convention means

calendar days, not working days.

Chapter VII

Final Clauses
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Article 56 — States with more than one System of Law

(1) If a State has two or more territorial units in which different
systems of law are applicable in relation to matters dealt with in this
Convention, it may at the time of signature, ratification, acceptance,
approval or accession declare that this Convention shall extend to all its
territorial units or only to one or more of them and may modify this

declaration by submitting another declaration at any time.

(2)  Any such declaration shall be notified to the Depositary and

shall state expressly the territorial units to which the Convention applies.

(3) In relation to a State Party which has made such a

declaration:

(@)  references in Article 23 to “national currency” shall
be construed as referring to the currency of the

relevant territorial unit of that State; and

(b)  the reference in Article 28 to “national law” shall be
construed as referring to the law of the relevant

territorial unit of that State.

Article 57 — Reservations

No reservation may be made to this Convention except that a State

Party may at any time declare by a notification addressed to the

Depositary that this Convention shall not apply to:



Page 46

(a) international carriage by air performed and operated
directly by that State Party for non-commercial
purposes in respect to its functions and duties as a

sovereign State; and/or

(b)  the carriage of persons, cargo and baggage for its
military authorities on aircraft registered in or leased
by that State Party, the whole capacity of which has
been reserved by or on behalf of such authorities.

[The Preamble, Articles 50, 53, 54 and 55 and the concluding
words of the Convention are not reproduced. They deal with matters
concerning insurance, signature, ratification and entry into force,
denunciation and the relationship between the Montreal Convention and

other conventions relating to international carriage by air respectively.]”.

23. The Guadalajara Convention
Schedule 2 is amended, within the square brackets, by repealing “2(1)” and

substituting “2”.

24. Schedule 3 substituted
Schedule 3 is repealed and the following substituted —
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“SCHEDULE 3 [ss. 13, 15, 16,
17,18 & 21]

NON-INTERNATIONAL CARRIAGE, AND
CARRIAGE OF MAIL AND POSTAL PACKAGES

Application of the Montreal Convention

The Montreal Convention as adapted and modified in the form
hereinafter set out shall apply in respect of the carriage described in

section 13 of this Ordinance —

Chapter |

General Provisions

Article 1 — Scope of Application

(1) This Schedule applies to all carriage of persons, baggage or
cargo performed by aircraft for reward. It applies equally to gratuitous

carriage by aircraft performed by an air transport undertaking.

(3) Carriage to be performed by several successive carriers is
deemed, for the purposes of this Schedule, to be one undivided carriage if
it has been regarded by the parties as a single operation, whether it had
been agreed upon under the form of a single contract or of a series of

contracts.

(4) This Schedule applies also to carriage as set out in Chapter
V, subject to the terms contained therein.
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Article 2 — Carriage Performed by State

(1) This Schedule applies to carriage performed by the State or
by legally constituted public bodies provided it falls within the conditions

laid down in Article 1.

Chapter Il

Documentation and Duties of the Parties Relating to the Carriage of
Passengers, Baggage and Cargo

Avrticle 3 — Passengers and Baggage

(1) In respect of carriage of passengers, an individual or
collective document of carriage shall be delivered containing:
@ an indication of the places of departure and

destination.

(2)  Any other means which preserves the information indicated
in paragraph (1) may be substituted for the delivery of the document
referred to in that paragraph. If any such other means is used, the carrier
shall offer to deliver to the passenger a written statement of the

information so preserved.

(3) The carrier shall deliver to the passenger a baggage

identification tag for each piece of checked baggage.

(5) Non-compliance with the provisions of the foregoing

paragraphs shall not affect the existence or the validity of the contract of
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carriage, which shall, nonetheless, be subject to the rules of this Schedule

including those relating to limitation of liability.

Avrticle 4 — Cargo

(1) In respect of the carriage of cargo, an air waybill shall be

delivered.

(2)  Any other means which preserves a record of the carriage to
be performed may be substituted for the delivery of an air waybill. If
such other means are used, the carrier shall, if so requested by the
consignor, deliver to the consignor a cargo receipt permitting
identification of the consignment and access to the information contained

in the record preserved by such other means.

Avrticle 5 — Contents of Air Waybill or Cargo Receipt

The air waybill or the cargo receipt shall include:

(@ an indication of the places of departure and

destination;
(c) anindication of the weight of the consignment.
Article 6 — Document Relating to the Nature of the Cargo
The consignor may be required, if necessary to meet the
formalities of customs, police and similar public authorities, to deliver a

document indicating the nature of the cargo. This provision creates for

the carrier no duty, obligation or liability resulting therefrom.
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Article 7 — Description of Air Waybill

(1) The air waybill shall be made out by the consignor in three

original parts.

(2)  The first part shall be marked “for the carrier”; it shall be
signed by the consignor. The second part shall be marked “for the
consignee”; it shall be signed by the consignor and by the carrier. The
third part shall be signed by the carrier who shall hand it to the consignor

after the cargo has been accepted.

(3) The signature of the carrier and that of the consignor may

be printed or stamped.

(4) If, at the request of the consignor, the carrier makes out the
air wayhbill, the carrier shall be deemed, subject to proof to the contrary, to
have done so on behalf of the consignor.

Article 8 — Documentation for Multiple Packages

When there is more than one package:

(@)  the carrier of cargo has the right to require the

consignor to make out separate air waybills;

(b)  the consignor has the right to require the carrier to
deliver separate cargo receipts when the other means

referred to in paragraph (2) of Article 4 are used.
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Article 9 — Non-compliance with Documentary Requirements

Non-compliance with the provisions of Articles 4 to 8 shall not
affect the existence or the validity of the contract of carriage, which shall,
nonetheless, be subject to the rules of this Schedule including those

relating to limitation of liability.

Article 10 — Responsibility for Particulars of Documentation

(1) The consignor is responsible for the correctness of the
particulars and statements relating to the cargo inserted by it or on its
behalf in the air waybill or furnished by it or on its behalf to the carrier
for insertion in the cargo receipt or for insertion in the record preserved
by the other means referred to in paragraph (2) of Article 4. The
foregoing shall also apply where the person acting on behalf of the

consignor is also the agent of the carrier.

(2) The consignor shall indemnify the carrier against all
damage suffered by it, or by any other person to whom the carrier is liable,
by reason of the irregularity, incorrectness or incompleteness of the

particulars and statements furnished by the consignor or on its behalf.

(3) Subject to the provisions of paragraphs (1) and (2) of this
Acrticle, the carrier shall indemnify the consignor against all damage
suffered by it, or by any other person to whom the consignor is liable, by
reason of the irregularity, incorrectness or incompleteness of the
particulars and statements inserted by the carrier or on its behalf in the
cargo receipt or in the record preserved by the other means referred to in

paragraph (2) of Article 4.
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Article 11 — Evidentiary Value of Documentation

(1) The air waybill or the cargo receipt is prima facie evidence
of the conclusion of the contract, of the acceptance of the cargo and of the

conditions of carriage mentioned therein.

(2) Any statements in the air waybill or the cargo receipt
relating to the weight, dimensions and packing of the cargo, as well as
those relating to the number of packages, are prima facie evidence of the
facts stated; those relating to the quantity, volume and condition of the
cargo do not constitute evidence against the carrier except so far as they
both have been, and are stated in the air waybill or the cargo receipt to
have been, checked by it in the presence of the consignor, or relate to the

apparent condition of the cargo.

Article 12 — Right of Disposition of Cargo

(1) Subject to its liability to carry out all its obligations under
the contract of carriage, the consignor has the right to dispose of the cargo
by withdrawing it at the airport of departure or destination, or by stopping
it in the course of the journey on any landing, or by calling for it to be
delivered at the place of destination or in the course of the journey to a
person other than the consignee originally designated, or by requiring it to
be returned to the airport of departure. The consignor must not exercise
this right of disposition in such a way as to prejudice the carrier or other
consignors and must reimburse any expenses occasioned by the exercise
of this right.

(2) If it is impossible to carry out the instructions of the

consignor, the carrier must so inform the consignor forthwith.
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(3) If the carrier carries out the instructions of the consignor for
the disposition of the cargo without requiring the production of the part of
the air waybill or the cargo receipt delivered to the latter, the carrier will
be liable, without prejudice to its right of recovery from the consignor, for
any damage which may be caused thereby to any person who is lawfully

in possession of that part of the air waybill or the cargo receipt.

(4) The right conferred on the consignor ceases at the moment
when that of the consignee begins in accordance with Article 13.
Nevertheless, if the consignee declines to accept the cargo, or cannot be

communicated with, the consignor resumes its right of disposition.

Article 13 — Delivery of the Cargo

(1) Except when the consignor has exercised its right under
Article 12, the consignee is entitled, on arrival of the cargo at the place of
destination, to require the carrier to deliver the cargo to it, on payment of

the charges due and on complying with the conditions of carriage.

(2)  Unless it is otherwise agreed, it is the duty of the carrier to

give notice to the consignee as soon as the cargo arrives.

(3)  If the carrier admits the loss of the cargo, or if the cargo has
not arrived at the expiration of seven days after the date on which it ought
to have arrived, the consignee is entitled to enforce against the carrier the

rights which flow from the contract of carriage.
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Avrticle 14 — Enforcement of the Rights of Consignor and Consignee

The consignor and the consignee can respectively enforce all the
rights given to them by Articles 12 and 13, each in its own name, whether
it is acting in its own interest or in the interest of another, provided that it

carries out the obligations imposed by the contract of carriage.

Article 15 — Relations of Consignor and Consignee or
Mutual Relations of Third Parties

(1) Articles 12, 13 and 14 do not affect either the relations of
the consignor and the consignee with each other or the mutual relations of
third parties whose rights are derived either from the consignor or from

the consignee.

(2)  The provisions of Articles 12, 13 and 14 can only be varied

by express provision in the air waybill or the cargo receipt.

Article 16 — Formalities of Customs, Police or Other Public Authorities

(1) The consignor must furnish such information and such
documents as are necessary to meet the formalities of customs, police and
any other public authorities before the cargo can be delivered to the
consignee. The consignor is liable to the carrier for any damage
occasioned by the absence, insufficiency or irregularity of any such
information or documents, unless the damage is due to the fault of the

carrier, its servants or agents.

(2) The carrier is under no obligation to enquire into the

correctness or sufficiency of such information or documents.
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Chapter 11l

Liability of the Carrier and Extent of Compensation for Damage

Article 17 — Death and Injury of Passengers — Damage to Baggage

(1)  The carrier is liable for damage sustained in case of death or
bodily injury of a passenger upon condition only that the accident which
caused the death or injury took place on board the aircraft or in the course

of any of the operations of embarking or disembarking.

(2) The carrier is liable for damage sustained in case of
destruction or loss of, or of damage to, checked baggage upon condition
only that the event which caused the destruction, loss or damage took
place on board the aircraft or during any period within which the checked
baggage was in the charge of the carrier. However, the carrier is not
liable if and to the extent that the damage resulted from the inherent
defect, quality or vice of the baggage. In the case of unchecked baggage,
including personal items, the carrier is liable if the damage resulted from

its fault or that of its servants or agents.

(3) If the carrier admits the loss of the checked baggage, or if
the checked baggage has not arrived at the expiration of twenty-one days
after the date on which it ought to have arrived, the passenger is entitled
to enforce against the carrier the rights which flow from the contract of

carriage.

(4) Unless otherwise specified, in this Schedule the term

“baggage” means both checked baggage and unchecked baggage.
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Acrticle 18 — Damage to Cargo

(1) The carrier is liable for damage sustained in the event of the
destruction or loss of, or damage to, cargo upon condition only that the
event which caused the damage so sustained took place during the

carriage by air.

(2) However, the carrier is not liable if and to the extent it
proves that the destruction, or loss of, or damage to, the cargo resulted

from one or more of the following:

(@) inherent defect, quality or vice of that cargo;

(b)  defective packing of that cargo performed by a

person other than the carrier or its servants or agents;

(c)  anactof war or an armed conflict;

(d) an act of public authority carried out in connection

with the entry, exit or transit of the cargo.

(3) The carriage by air within the meaning of paragraph (1) of
this Article comprises the period during which the cargo is in the charge

of the carrier.

(4) The period of the carriage by air does not extend to any
carriage by land, by sea or by inland waterway performed outside an
airport. If, however, such carriage takes place in the performance of a
contract for carriage by air, for the purpose of loading, delivery or

transhipment, any damage is presumed, subject to proof to the contrary, to
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have been the result of an event which took place during the carriage by
air. If a carrier, without the consent of the consignor, substitutes carriage
by another mode of transport for the whole or part of a carriage intended
by the agreement between the parties to be carriage by air, such carriage
by another mode of transport is deemed to be within the period of

carriage by air.

Article 19 — Delay

The carrier is liable for damage occasioned by delay in the
carriage by air of passengers, baggage or cargo. Nevertheless, the carrier
shall not be liable for damage occasioned by delay if it proves that it and
its servants and agents took all measures that could reasonably be
required to avoid the damage or that it was impossible for it or them to

take such measures.

Article 20 — Exoneration

If the carrier proves that the damage was caused or contributed to
by the negligence or other wrongful act or omission of the person
claiming compensation, or the person from whom he or she derives his or
her rights, the carrier shall be wholly or partly exonerated from its
liability to the claimant to the extent that such negligence or wrongful act
or omission caused or contributed to the damage. When by reason of
death or injury of a passenger compensation is claimed by a person other
than the passenger, the carrier shall likewise be wholly or partly
exonerated from its liability to the extent that it proves that the damage
was caused or contributed to by the negligence or other wrongful act or
omission of that passenger. This Article applies to all the liability

provisions in this Schedule, including paragraph (1) of Article 21.
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Article 21 — Compensation in Case of Death or Injury of Passengers

(1) For damages arising under paragraph (1) of Article 17 not
exceeding 100 000 Special Drawing Rights for each passenger, the carrier

shall not be able to exclude or limit its liability.

(2)  The carrier shall not be liable for damages arising under
paragraph (1) of Article 17 to the extent that they exceed for each
passenger 100 000 Special Drawing Rights if the carrier proves that:

(@) such damage was not due to the negligence or other
wrongful act or omission of the carrier or its servants

or agents; or

(b)  such damage was solely due to the negligence or

other wrongful act or omission of a third party.

Article 22 — Limits of Liability in Relation to Delay, Baggage and Cargo

(1) In the case of damage caused by delay as specified in
Article 19 in the carriage of persons, the liability of the carrier for each

passenger is limited to 4 150 Special Drawing Rights.

(2) In the carriage of baggage, the liability of the carrier in the
case of destruction, loss, damage or delay is limited to 1 000 Special
Drawing Rights for each passenger unless the passenger has made, at the
time when the checked baggage was handed over to the carrier, a special
declaration of interest in delivery at destination and has paid a

supplementary sum if the case so requires. In that case the carrier will be
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liable to pay a sum not exceeding the declared sum, unless it proves that
the sum is greater than the passenger’s actual interest in delivery at

destination.

(3) In the carriage of cargo, the liability of the carrier in the
case of destruction, loss, damage or delay is limited to a sum of 17
Special Drawing Rights per kilogramme, unless the consignor has made,
at the time when the package was handed over to the carrier, a special
declaration of interest in delivery at destination and has paid a
supplementary sum if the case so requires. In that case the carrier will be
liable to pay a sum not exceeding the declared sum, unless it proves that
the sum is greater than the consignor’s actual interest in delivery at
destination.

(4) In the case of destruction, loss, damage or delay of part of
the cargo, or of any object contained therein, the weight to be taken into
consideration in determining the amount to which the carrier’s liability is
limited shall be only the total weight of the package or packages
concerned. Nevertheless, when the destruction, loss, damage or delay of
a part of the cargo, or of an object contained therein, affects the value of
other packages covered by the same air waybill, or the same receipt or, if
they were not issued, by the same record preserved by the other means
referred to in paragraph (2) of Article 4, the total weight of such package
or packages shall also be taken into consideration in determining the limit
of liability.

(5) The foregoing provisions of paragraphs (1) and (2) of this
Article shall not apply if it is proved that the damage resulted from an act
or omission of the carrier, its servants or agents, done with intent to cause

damage or recklessly and with knowledge that damage would probably
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result; provided that, in the case of such act or omission of a servant or
agent, it is also proved that such servant or agent was acting within the

scope of its employment.

(6) The limits prescribed in Article 21 and in this Article shall
not prevent the court from awarding, in accordance with its own law, in
addition, the whole or part of the court costs and of the other expenses of
the litigation incurred by the plaintiff, including interest. The foregoing
provision shall not apply if the amount of the damages awarded,
excluding court costs and other expenses of the litigation, does not exceed
the sum which the carrier has offered in writing to the plaintiff within a
period of six months from the date of the occurrence causing the damage,

or before the commencement of the action, if that is later.

Avrticle 23 — Conversion of Monetary Units

(1) The sums mentioned in terms of Special Drawing Right in
this Schedule shall be deemed to refer to the Special Drawing Right as
defined by the International Monetary Fund. Conversion of the sums into
Hong Kong dollars shall, in case of judicial proceedings, be made
according to the value of Hong Kong dollars in terms of the Special

Drawing Right at the date of the judgement.
Article 25 — Stipulation on Limits
A carrier may stipulate that the contract of carriage shall be subject

to higher limits of liability than those provided for in this Schedule or to

no limits of liability whatsoever.
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Article 26 — Invalidity of Contractual Provisions

Any provision tending to relieve the carrier of liability or to fix a
lower limit than that which is laid down in this Schedule shall be null and
void, but the nullity of any such provision does not involve the nullity of
the whole contract, which shall remain subject to the provisions of this
Schedule.

Article 27 — Freedom to Contract

Nothing contained in this Schedule shall prevent the carrier from
refusing to enter into any contract of carriage, from waiving any defences
available under the Schedule, or from laying down conditions which do

not conflict with the provisions of this Schedule.

Article 29 — Basis of Claims

In the carriage of passengers, baggage and cargo, any action for
damages, however founded, whether under this Schedule or in contract or
in tort or otherwise, can only be brought subject to the conditions and
such limits of liability as are set out in this Schedule without prejudice to
the question as to who are the persons who have the right to bring suit and
what are their respective rights. In any such action, punitive, exemplary

or any other non-compensatory damages shall not be recoverable.
Avrticle 30 — Servants, Agents — Aggregation of Claims
(1) If an action is brought against a servant or agent of the

carrier arising out of damage to which the Schedule relates, such servant

or agent, if they prove that they acted within the scope of their
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employment, shall be entitled to avail themselves of the conditions and
limits of liability which the carrier itself is entitled to invoke under this
Schedule.

(2) The aggregate of the amounts recoverable from the carrier,

its servants and agents, in that case, shall not exceed the said limits.

(3) Save in respect of the carriage of cargo, the provisions of
paragraphs (1) and (2) of this Article shall not apply if it is proved that the
damage resulted from an act or omission of the servant or agent done with
intent to cause damage or recklessly and with knowledge that damage

would probably result.

Article 31 — Timely Notice of Complaints

(1) Receipt by the person entitled to delivery of checked
baggage or cargo without complaint is prima facie evidence that the same
has been delivered in good condition and in accordance with the
document of carriage or with the record preserved by the other means

referred to in paragraph (2) of Article 3 and paragraph (2) of Article 4.

(2) In the case of damage, the person entitled to delivery must
complain to the carrier forthwith after the discovery of the damage, and,
at the latest, within seven days from the date of receipt in the case of
checked baggage and fourteen days from the date of receipt in the case of
cargo. In the case of delay, the complaint must be made at the latest
within twenty-one days from the date on which the baggage or cargo have

been placed at his or her disposal.
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(3) Every complaint must be made in writing and given or

dispatched within the times aforesaid.

(4) If no complaint is made within the times aforesaid, no

action shall lie against the carrier, save in the case of fraud on its part.

Article 32 — Death of Person Liable

In the case of the death of the person liable, an action for damages
lies in accordance with the terms of this Schedule against those legally

representing his or her estate.

Article 34 — Arbitration

(1) Subject to the provisions of this Article, the parties to the
contract of carriage for cargo may stipulate that any dispute relating to the
liability of the carrier under this Schedule shall be settled by arbitration.

Such agreement shall be in writing.

(3) The arbitrator or arbitration tribunal shall apply the

provisions of this Schedule.

(4) The provisions of paragraph (3) of this Article shall be
deemed to be part of every arbitration clause or agreement, and any term
of such clause or agreement which is inconsistent therewith shall be null

and void.
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Article 35 — Limitation of Actions

(1) The right to damages shall be extinguished if an action is
not brought within a period of two years, reckoned from the date of
arrival at the destination, or from the date on which the aircraft ought to

have arrived, or from the date on which the carriage stopped.

(2) The method of calculating that period shall be determined

by the law of the court seised of the case.

Article 36 — Successive Carriage

(1) In the case of carriage to be performed by various
successive carriers and falling within the definition set out in paragraph (3)
of Article 1, each carrier which accepts passengers, baggage or cargo is
subject to the rules set out in this Schedule and is deemed to be one of the
parties to the contract of carriage in so far as the contract deals with that

part of the carriage which is performed under its supervision.

(2) In the case of carriage of this nature, the passenger or any
person entitled to compensation in respect of him or her can take action
only against the carrier which performed the carriage during which the
accident or the delay occurred, save in the case where, by express

agreement, the first carrier has assumed liability for the whole journey.

(3) As regards baggage or cargo, the passenger or consignor
will have a right of action against the first carrier, and the passenger or
consignee who is entitled to delivery will have a right of action against
the last carrier, and further, each may take action against the carrier which

performed the carriage during which the destruction, loss, damage or
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delay took place. These carriers will be jointly and severally liable to the

passenger or to the consignor or consignee.

Article 37 — Right of Recourse against Third Parties

Nothing in this Schedule shall prejudice the question whether a
person liable for damage in accordance with its provisions has a right of

recourse against any other person.

Chapter IV

Combined Carriage

Article 38 — Combined Carriage

(1) In the case of combined carriage performed partly by air
and partly by any other mode of carriage, the provisions of this Schedule
shall, subject to paragraph (4) of Article 18, apply only to the carriage by

air, provided that the carriage by air falls within the terms of Article 1.

(2)  Nothing in this Schedule shall prevent the parties in the case
of combined carriage from inserting in the document of air carriage
conditions relating to other modes of carriage, provided that the

provisions of this Schedule are observed as regards the carriage by air.

Chapter V

Carriage by Air Performed by a Person other than the Contracting Carrier



Page 66

Avrticle 39 — Contracting Carrier — Actual Carrier

The provisions of this Chapter apply when a person (hereinafter
referred to as “the contracting carrier”) as a principal makes a contract of
carriage governed by this Schedule with a passenger or consignor or with
a person acting on behalf of the passenger or consignor, and another
person (hereinafter referred to as “the actual carrier”) performs, by virtue
of authority from the contracting carrier, the whole or part of the carriage,
but is not with respect to such part a successive carrier within the
meaning of this Schedule. Such authority shall be presumed in the

absence of proof to the contrary.

Avrticle 40 — Respective Liability of Contracting and Actual Carriers

If an actual carrier performs the whole or part of carriage which,
according to the contract referred to in Article 39, is governed by this
Schedule, both the contracting carrier and the actual carrier shall, except
as otherwise provided in this Chapter, be subject to the rules of this
Schedule, the former for the whole of the carriage contemplated in the

contract, the latter solely for the carriage which it performs.

Article 41 — Mutual Liability

(1) The acts and omissions of the actual carrier and of its
servants and agents acting within the scope of their employment shall, in
relation to the carriage performed by the actual carrier, be deemed to be

also those of the contracting carrier.

(2) The acts and omissions of the contracting carrier and of its

servants and agents acting within the scope of their employment shall, in
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relation to the carriage performed by the actual carrier, be deemed to be
also those of the actual carrier. Nevertheless, no such act or omission
shall subject the actual carrier to liability exceeding the amounts referred
to in Articles 21 and 22. Any special agreement under which the
contracting carrier assumes obligations not imposed by this Schedule or
any waiver of rights or defences conferred by this Schedule or any special
declaration of interest in delivery at destination contemplated in Article

22 shall not affect the actual carrier unless agreed to by it.

Article 42 — Addressee of Complaints and Instructions

Any complaint to be made or instruction to be given under this
Schedule to the carrier shall have the same effect whether addressed to
the contracting carrier or to the actual carrier. Nevertheless, instructions
referred to in Article 12 shall only be effective if addressed to the

contracting carrier.

Avrticle 43 — Servants and Agents

In relation to the carriage performed by the actual carrier, any
servant or agent of that carrier or of the contracting carrier shall, if they
prove that they acted within the scope of their employment, be entitled to
avail themselves of the conditions and limits of liability which are
applicable under this Schedule to the carrier whose servant or agent they
are, unless it is proved that they acted in a manner that prevents the limits

of liability from being invoked in accordance with this Schedule.
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Article 44 — Aggregation of Damages

In relation to the carriage performed by the actual carrier, the
aggregate of the amounts recoverable from that carrier and the contracting
carrier, and from their servants and agents acting within the scope of their
employment, shall not exceed the highest amount which could be
awarded against either the contracting carrier or the actual carrier under
this Schedule, but none of the persons mentioned shall be liable for a sum

in excess of the limit applicable to that person.

Article 45 — Addressee of Claims

In relation to the carriage performed by the actual carrier, an
action for damages may be brought, at the option of the plaintiff, against
that carrier or the contracting carrier, or against both together or
separately. If the action is brought against only one of those carriers, that
carrier shall have the right to require the other carrier to be joined in the
proceedings, the procedure and effects being governed by the law of the

court seised of the case.

Article 47 — Invalidity of Contractual Provisions

Any contractual provision tending to relieve the contracting carrier
or the actual carrier of liability under this Chapter or to fix a lower limit
than that which is applicable according to this Chapter shall be null and
void, but the nullity of any such provision does not involve the nullity of
the whole contract, which shall remain subject to the provisions of this

Chapter.
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Avrticle 48 — Mutual Relations of Contracting and Actual Carriers

Except as provided in Article 45, nothing in this Chapter shall
affect the rights and obligations of the carriers between themselves,

including any right of recourse or indemnification.

Chapter VI

Other Provisions

Avrticle 49 — Mandatory Application

Any clause contained in the contract of carriage and all special
agreements entered into before the damage occurred by which the parties
purport to infringe the rules laid down by this Schedule, whether by
deciding the law to be applied, or by altering the rules as to jurisdiction,
shall be null and void.

Article 51 — Carriage Performed in Extraordinary Circumstances
The provisions of Articles 3 to 5, 7 and 8 relating to the
documentation of carriage shall not apply in the case of carriage
performed in extraordinary circumstances outside the normal scope of a
carrier’s business.

Article 52 — Definition of Days

The expression “days” when used in this Schedule means calendar

days, not working days.



Page 70

Acrticle 52A — Postmaster General of Hong Kong

Nothing herein contained shall impose any liability on the

Postmaster General of Hong Kong.”.

25. International carriage under the Warsaw
Convention

Q) Schedule 4 is amended, within the square brackets, by repealing
“2(1),”.

2 Paragraph (1) below the heading of Schedule 4 is amended by
repealing “amended Convention” and substituting “Warsaw Convention”.

3 The heading of Part | of Schedule 4 is repealed and the following
substituted -

“Application of the Warsaw Convention”.
4 Paragraph (3) of Article 15, and Article 25A in Part | of Schedule 4
are repealed.

5) Paragraph (a) of Article | in Part Il of Schedule 4 is repealed.

Consequential Amendments

Rules of the High Court

26. Service of writ in certain actions under
Carriage by Air Ordinance

Q) Order 11, rule 7A(1) of the Rules of the High Court (Cap. 4 sub.
leg. A) is amended -
@ by repealing “certified under section 4” and substituting
“or State Party, as may be appropriate, within the meaning
of section 2(1)”;
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(b) by repealing subparagraph (c) and substituting —

“(c) except where the official language of the
High Contracting Party or State Party, as
may be appropriate, is, or the official
languages of that Party include, English,
a translation of the writ in the official
language or one of the official languages

of that Party.”.
2 Order 11, rule 7A(3) is amended by adding “or State Party, as may

be appropriate” after “High Contracting Party”.

Rules of the District Court

27. Service of writ in certain actions under
Carriage by Air Ordinance

Q) Order 11, rule 7A(1) of the Rules of the District Court (Cap. 336
sub. leg. H) is amended —
@) by repealing “to the convention set out in section 4” and
substituting “or State Party, as may be appropriate, within
the meaning of section 2(1)”;
(b) by repealing subparagraph (c) and substituting —
“(c) except where the official language of the
High Contracting Party or State Party, as
may be appropriate, is, or the official
languages of that Party include, English,
a translation of the writ in the official
language or one of the official languages
of that Party.”.
2 Order 11, rule 7A(3) is amended by adding “or State Party, as may
be appropriate” after “High Contracting Party”.
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Explanatory Memorandum
The object of this Bill is to amend the Carriage by Air Ordinance (Cap. 500)
( “principal Ordinance”) so as to —

@ give effect to the Convention for the Unification of Certain
Rules for International Carriage by Air done at Montreal
on 28 May 1999 (the “Montreal Convention”) in Hong
Kong;

(b) apply the Montreal Convention provisions to non-
international carriage by air and carriage of postal
packages; and

(c) empower the Director-General of Civil Aviation to make
regulations to carry out Article 28 of the Montreal
Convention and to apply the requirements of that Article to
any carriage by air, not being carriage to which the
Montreal Convention applies.

2. Clause 4 adds a new Part 1A to the principal Ordinance for the purpose of
giving effect to the Montreal Convention in Hong Kong.

3. Clause 6 deals with the relationship between the Montreal Convention
and other conventions concerning international carriage by air.

4. Clause 7 repeals the provision that empowers the making of an order
relating to the certification of High Contracting Parties to the Convention for the
Unification of Certain Rules Relating to International Carriage by Air signed at
Warsaw on 12 October 1929 (the “Warsaw Convention”) as amended by the
Hague Protocol of 28 September 1955 (the “amended Convention™).

5. Clause 12 provides that Part 111 of the principal Ordinance applies to all
carriage by air not being carriage to which the Montreal Convention and the

amended Convention apply.
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6. Clause 13 repeals the provision that empowers the making of an order
relating to the certification of High Contracting Parties to the Warsaw
Convention.

7. Clauses 14 to 17 amend sections 15 to 18 of the principal Ordinance to
substitute references to the Articles in the proposed Schedule 3 to the principal
Ordinance with references to the Articles in the existing Schedule 3 to the

principal Ordinance.

8. Clause 19 repeals an obsolete provision.
9. Clause 20 -
@) adds a new provision empowering the Director-General of

Civil Aviation to publish a notice in the Gazette
announcing the revision of the limits of liability specified
in Article 21, 22 or 23, as the case may be, of the proposed
Schedule 1A and Article 21 or 22, as the case may be, of
the proposed Schedule 3;
(b) empower the Director-General of Civil Aviation to make
regulations to carry out Article 28 of the Montreal
Convention and to apply the requirements of that Article to
any carriage by air, not being carriage to which the
Montreal Convention applies.
10. Clause 22 adds a new Schedule 1A to the principal Ordinance that
contains the provisions of the Montreal Convention.
11.  Clause 24 substitutes a new Schedule 3 that contains the provisions based
on the Montreal Convention for the existing Schedule 3 to the principal

Ordinance that is based on the amended Convention.
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CAP. 500 Carriage by Air

CHAPTER 500

CARRIAGE BY AIR

An Ordinance to give effect to certain Conventions concerning international
carriage by air; to make provisions relating to non-international carriage
by air and international carriage by air to which the Conventions do not

apply; and for related purposes.
[5 February 1997}

PART 1

PRELIMINARY

1. Short title
This Ordinance may be cited as the Carriage by Air Ordinance.

2. . Interpretation
(1} In this Ordinance, unless the context otherwise requires—
“the Additional Protocol” ((M{ZRE®?) means the Additional Protocol Lo
the Warsaw Convention the provisions of which are set oul at the end of

Schedule 1;
“the amended Convention” ({#E4FT4#13) means the Warsaw Convention as
amended by the Hague Protocol of 28 September 1955 the provisions of

wlich are set out in Schedule 1;
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CAP. 500 Carriage by Air

“the Guadalajara Convention™ ({/AERISHA#)Y) means the Convention
supplementary to the Warsaw Convention, for the unification of certain
rules relating to international carriage by air performed by a person other
than the contracting carrier signed at Guadalajara on 18 September 1961,
the provisions of which are set out in Schedule 2;

“the Hague Protocol” ((@X#EHEY) means the Protocol to amend the
Warsaw Convention signed at The Hague on 28 September 1955;

“High Contracting Party” (##777)-—

(@) for the purposes of Part 1T and Schedules 1 and 2, means a
country or territory certified under section 4;

(b) for the purposes of Part II1 and Schedules 3 and 4, means a
country or territory certified under section 14;

“Monetary Authority” (#MEHEHH) means the Monetary Authority
appointed under section 5A of the Exchange Fund Ordinance (Cap. 66);

“special drawing rights” (RFRI#2EME ) means units of account used by the
International Monetary Fund and known as special drawing rights;

“the Warsaw Convention” ({(¥E¥4+#3) means the Convention for the
Unification of Certain Rules Relating to International Carriage by Air
signed at Warsaw on 12 October 1929, including the Additional Protocol,
which was established in a single originat in the French language, except
that in the Guadalajara Convention, “the Warsaw Convention” (3754 #1)
means the unamended Warsaw Convention or the amended Convention
depending upon which Convention governs the carriage in question.

[App. Il p. CGI art. 2(1) & 1962 ¢. 43 5. 2(1)(b) U.K]

(2) In this Ordinance except as provided in section 10(2), “court™ (H:bt)
includes, in an arbitration allowed by the amended Convention, an arbitraior.
(J961 ¢ 275 14(2) UK & 1962 ¢c. 435 2(2) UK

PART II

INTERNATIONAL CARRIAGE TO WHICH THE AMENDED
CONVENTION APPLIES

3. Amended Convention to have the force of law

The provisions of the amended Convention as set out in Schedule 1, so far
as they relate to the rights and liabilities of carriers, carriers’ servants and
agents, passengers, consignors, consignees and other persons, and subject 1o
this Ordinance, have the force of law in relation to any carriage by air to which
the amended Convention applies, irrespective of the nationality of the aircraft
performing that carriage.

[1961 ¢ 27 5. 1(1) UK]
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4. Designation of Iigh Contracting Parties

(1) The Governor may by order in the Gazetle certify— :

(@) who are the High Contracting Parties to the amended
Convention;

(b) in respect of what territories they are respeclively parties; and

{(c) to what extent they have availed themselves of the provisions of
the Additional Protocol.

{(2) Paragraph (2) of Article 40A of the amended Convention does not
extend the references in that Convention to the territory of a High Contracting
Party (except such as are references Lo Lhe territory of any State, whether a
High Contracting Party or not) to include any territory in respect of which that
High Contracting Party is not a party.

(3) An order under this section is subsidiary legislation and is, except so
far as it has been superseded by a subsequent order, conclusive evidence of the
matters certified in the order,

{1961 c. 27 5. 2 UK}

5. Fatal accidents

(I} Any liability imposed by Article 17 of the amended Convention on a
carrier in respect of the death of a passenger (in this section referred to as “the
liability”) is in substitution for any liability of the carrier in respect of the death
of that passenger either under any enactment or at common law and the
following provisions of this section have effect with respect to the persons by
and for whose benefit the liability so imposed is enforceable and with respect
to the manner in which it may be enforced.

(2) The liability is enforceable for the benefit of any member of the
passenger’s family who sustained damage by reason of the passenger’s
death.

(3) For the purposes of this section the following are taken to be the
members of the passenger’s family, that is to say, the passenget’s spouse,
parents, grandparents, children and grandchildren and any person who is, or is
the issue of, a brother, sister, uncle or aunt of the passenger.

{4} In deducing any relationship for the purposes of this section—

(@) anadopted person is treated as the child of the person or PErsoiis
by whom he was adopted and not as the child of any other
person; and, subject thereto;

() any relationship by affinity is treated as a relationship by
consanguinity, any refationship of the half blood as a
relationship of the whole biood, and the step-child of any person
as the child of that person; and

(¢) an illegitimate child is treated as a Jegitimate child of his mother
and reputed father.

Authorizad Looge-lesf Edition, Printed and Publighed by the Governmant Frinter,
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CAP. 500 Carriage by Air

(5) Subject io this Part, an action to enforce the liability may be brought
by the personal representative of the passenger or by any person for whose
benefit the liability is, by virtue of subsection (4), enforceable, but only one
action may be brought in respect of the death of any one passenger and every
such action by whomsoever brought must be for the benefit of all such persons
so entitled as either are domiciled in Hong Kong or, not being domiciled there,
express a destre to take the benefit of this action.

(6) Subject to this Part, the amount recovered in an action to enforce the
liability, after deducting any costs not recoverable from the defendant, shall be
divided between the persons entitled in such proportions as the court (or,
where the action is tried with a jury, the jury) directs.

(1961 ¢ 27 5. 3 UK. & App. IH, p. CGI Second Annex to Sch. T

6. Limitations on liability

(1) The limitations on liability in Article 22 of the amended Convention
apply whatever the nature of the proceedings by which lability may be
enforced and in particular—

(@) those limitations apply where proceedings are brought by a
tortfeasor to obtain a contribution from another tortfeasor; and

() the limitation for each passenger in paragraph (1) of that Article
applies to the aggregate liability of the carrier in all proceedings
which may be brought against the carrier under the law of Hong
Kong together with any proceedings brought against the carrier
ontside Hong Kong.

{2} A court before which proceedings are brought to enforce a liability
which is limited by Article 22 of the amended Convention may at any stage of
the proceedings make any such order as appears to the court to be just and
equitable in view of that Article and of any other proceedings which have been,
or are likely to be, commenced in Hong Kong or elsewhere to enforce the
liability in whole or in part.

(3) Without prejudice to subsection (2), a court before which proceedings
are brought to enforce a liability which is limited by Article 22 of the amended
Convention and which is, or may be, partly enforceable in other proceedings in
Hong Kong or elsewhere, has jurisdiction to award an amount less than the
court would have awarded if the limitation applied solely to the proceedings
before the court, or to make any part of its award conditional on the result of
any other proceedings.

(4) The Monetary Authority may specify in Hong Kong dollars the
respective amounts which for the purposes of Article 22 of the amended
Convention, and in particular of paragraph {5) of that Article, are to be taken -
as equivalent for a particular day to the sums expressed in francs in that
Article.
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(3) A certificate given by or on behalf of the Monetary Authority in
pursuance of subsection (4) is con¢lusive evidence of the materials stated in it
for the purposes of Article 22 of the amended Convention, and in particular of
paragraph (5) of that Article, and a document purporting to be such a
certificate is, in any proceedings, to be received in evidence and, unless the
contrary is proved, deemed Lo be such a certificate.

(6) The Monetary Authority may charge a reasonable fee for any
certificate given under this section, and every such fee shall be paid into the
general revenue.

(7) References in this section to Article 22 of the amended Convention
include, subject to any necessary modifications, references to that Article as
applied by Article 25A of the amended Convention.

[196] c. 27 5. 4 U.K)

7. Time for bringing proceedings

(1) No action against a carrier’s servant or agent which arises out of
damage to which the amended Convenltion relates shall, if the servant or agent
was acting within the scope of his employment, be brought after more than
2 years reckoned from—

{a) the date of arrival at the destination;
{5) the date on which the aircraft ought to have arrived; or
(¢) the date on which the carriage stopped.

(2) Article 29 of the amended Convention does not apply to any
proceedings for contribution between tortfeasors, but no action shall be
brought by a tortfeasor to obtain a contribution from a carrier in respect of a
tort to which Article 29 applies after the expiration of 2 years from the time
when judgment is obtained against the person seeking to obtain the
contribution.

(3) Subsections (1) and {2) and Article 29 of the amended Convention
have effect as if references in those provisions to an action included references
to an arbitration.

(1961 ¢. 27 5. 5 U K]

8. Power to exclude aircraft in use for military purposes

(1) Where the Secretary of Stale issues an instruction to the Governor to
direct that this section shall apply, or shall cease to apply, lo any State or
territory specified in the instruction, the Governor shall, by notice in the
Gazette, comply with that instruction.

Autharized Looga-leal Editian, Printed end Published by the Government Prinier,
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(2) The amended Convention does not apply to the carriage of persons,
cargo and baggage for the military authorities of a State or territory to which
this section applies by virtue of a notice under subsection (1) in aircraft
registered in that State or territory if the whole capacity of the aircraft has
been reserved by or on behalf of those anthorities.

[1961 ¢ 27 5. 7 UK

9. Actions against High Contracting Parties

(1) Every High Contracting Party to the amended Convention which has
not availed itself of the Additional Protocol is deemed, for the purposes of any
action brought in a court in Hong Kong in accordance with Article 28 of the
amended Convention to enforce a claim in respect of carriage undertaken by
that Party, to have submitted to the jurisdiction of that court.

{2) Rules of court may provide for the manner in which an action
referred to in subsection (1) is to be commenced and carried on and section 54
of the High Court Ordinance (Cap. 4) is deemed to be amended accordingly.
(Amended 25 of 1998 5. 2)

{3) Nothing in this section authorizes the issue of execution against the
property of a High Contracting Party.

1961 ¢. 27 5. 8 UK]

10. Guadalajara Convention to have the force of law

(1) The provisions of the Guadalajara Convention as set out in Schedule
2, so far as they relate to the rights and liabilities of carriers, carriers’ servants
and agents, passengers, consignors, consignees and other persons, and subject
to section 11, have the foree of law in relation to any carriage by air to which
the Guadalajara Convention applies, irrespective of the nationality of the
aircraft performing that carriage, [I962 ¢. 435 1(1) UK

2) In Artictes VIT and VIII of the Guadalajara Convention, “court” (i
%) includes (in an arbitration allowed by the amended Convention or by
Article IX 3 of the Guadalajara Convention} an arbitrator.

11. Application of provisions of sections 6, 7 and 9

{1} Insection 6(1)(a), (2) and (3), references to Article 22 of the amended
Convention include, subject to any necessary modifications, references to
Article V1 of the Guadalajara Convention.

(2) In section 7 {which limits the time for bringing proceedings against a
carrier’s servant or agent and to obtain contribution from a carrier) references
to a carrier include references to an actual carrier as defined in paragraph (c)
of Article T of the Guadalajara Convention as well as to a contracling carrier
as defined in paragraph () of that Article.
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CAP. 500 - Carriage by Air 9

(3) In section 9 (which relates to actions against High Contracting
Parties brought in Hong Kong in accordance with Article 28 of the amended
Convention) the reference to Article 28 includes a reference to Article VI of
the Guadalajara Convention.

[1962 c. 43 5 3 UK

PART III

INTERNATIONAL AND NON-INTERNATIONAL CARRIAGE TO WHICH THE
AMENDED CONVENTION DOES NOT APPLY

12. Application

(1) This Part applies to all carriage by air, not being carriage to which
the amended Convention applies. [App. III, p. CHI art. 3]

(2) The Governor may by notice in the Gazette direct that, in relation to
Hong Kong, any carriage or class of carriage, or any person or class of person
is exempted from any of the requirements of this Pari, and any such direction
may be expressed to be, and if so expressed takes effect, subject to any
conditions or limitations which in the circumstances of the case appear 1o the
Governor o be required.

[App. I, p. CHI art. 6}

13. Non-international carriage, and carriage
of mail and postal packages

Schedule 3 has effect in respect of carriage to which this Part applies,
being either---
(@) carriage which is not international carriage as delined in
Schedule 4; or
(b) carriage of mail or postal packages.
[App. 11, p. CHI urt. 4]

14. International carriage under
the Warsaw Convention

(1) This section and Schedule 4 have effect in respect of carriage to which
this Part applies, being carriage which is international carriage as defined in
that Schedule. [App. Il p. CHI ari. 5(1)]

(2) The Governor may by order in the Gazette certify who are the Fligh
Contracting Parties to the Warsaw Convention, in respect of what territories
they are respectively parties and 1o what extent they have availed (hemselves of
the Additional Protocol to the Warsaw Convention.
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CAP, 500 Carriage by Air

(3) An order under this section is subsidiary legislation and is, except in
so far as it has been superseded by a subsequent order, conclusive evidence of
the matters certified in the order. [J967 ¢. 27 5. 2 UK. as applied by App. I11,
p. CHI Sch. 3]

(4} Every High Contracting Party to the Warsaw Convention which has
not avatled itself of the Additional Protocol is deemed, for the purposes of any
action brought in a court in Hong Kong in accordance with Article 28 in
Part T of Schedule 4 to enforce a claim in respect of carriage undertaken by
that Party, to have submitted to the jurisdiction of that court.

(5} Rules of court may provide for the manner in which an action
referred to in subsection (4) is to be commenced and carried on and sectjon 54
of the High Court Ordinance (Cap. 4) is deemed to be amended accordingly.
(Amended 25 of 1998 5. 2)

(6) Nothing in this section authorizes the issue of execution against the
property of a thgh Contracting Party.

(1961 c. 27 5. 8 UK. as applied by App. III, p. CHI Sch. 3}

15. Fatal accidents

(1) Any hability imposed by Article 17 in Part | of Schedule 3 and in
Part I of Schedule 4 on a carrier in respect of the death of a passenger (in this
section called “the liability”) is in substitution for any liabilily of the carrier in
respect of the death of that passenger either under any enactment or atl
common law and the following provisions of this section have effect with
respect to the persons by and for whose benefit the liability so imposed is
enforceable and with respect to the manner in which it may be enforced.
(1961 ¢ 27 5. 3 UK as applied by App. III, p. CHI Sch. 1]

(2) The kability s enforceable for the benefit of any members of the
passenger’s family who sustained damage by reason of the passenger's death.

(3) For the purposes of this section the following are taken to be the
members of the passenger’s family, that is to say, the passenger’s spouse,
parents, grandparents, children and grandchildren and any person who is, or is
the issue of, a brother, sister, uncle or aunt of the passenger.

(4) In deducing any relationship for the purposes of this section——

{a) anadopted person is treated as the child of the person or persons
by whom he was adopted and not as the child of any other
person; and, subject thereto;

(b)Y any relationship by affinity is treated as a relationship by
consanguinity, any relationship of the half blood as a
relationship of the whole blood, and the step-child of any person
as the child of that person; and

(¢) an illegitimate child is treated as a legitimate child of his mother
and reputed father.
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(5) Subject to this Part, an action (o enforce the liability may be brought
by the personal representative of the passenger or by any person for whose
benefit the liability is, by virtue of subsection (4), enforceable, but only one
action may be brought in respect of the death of any one passenger and every
such action by whomsoever brought must be for the benefit of all such persons
so entitled as either are domiciled in Hong Kong or, not being domiciled there,
express a desire to take the benefit of this action.

{6) Subject to this Part, the amount recovered in an action Lo enforce the
liability, after deducting any costs not recoverable from the defendant, shall be
divided between the persons entitled in such proportions as the court (or,
where the action is tried with a jury, the jury) directs.

(1961 c. 27 5. 3 UK. as madified by App. HI, p. CHI Annex to Part I of
Sch. 1]

16. Limitations on liability

(1) The limitations on liability in Article 22 in Part [ of Schedule 3 and in
Part T of Schedule 4 (in this section called “Article 22”) apply whalever the
nature of the proceedings by which liability may be enforced and in
particular—

(a) those limitations apply where proceedings are brought by a
tortfeasor to obtain a contribution from another tortleasor;
and

(h) the limitation for each passenger in paragraph (1) of Arlicle 22
applies to the aggregate liability of the carrier in all proceedings
which may be brought against the cartier under the law of Hong
Kong together with any proceedings brought against the carrier
outside Hong Kong.

(2) A court before which proceedings are brought to enforce a liability
which is limited by Article 22 may at any stage of the proceedings make
any such order as appears to the court to be just and equitable in view of
Article 22, and of any other proceedings which have been, or are likely to be,
commenced in Hong Kong or elsewhere to enforce the liability in whole or
in part.

P (3) Without prejudice to subsection (2), a court before which proceedings
are brought to enforce a liability which is limited by Article 22 and which is, or
may be, partly enforceable in olher proceedings in Hong Kong or elsewhere,
has jurisdiction to award an amount less than the court would have awarded if
the limitation applied solely to the proceedings before the court, or to make
any parl of its award conditional on the result of any other proceedings.
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(4) The Monetary Authority may specify in Hong Kong dollars the
respective amounts which for the purpose of Article 22 in Part 1 of Schedule 3
and in Part I of Schedule 4, and in particular of paragraphs (5) and (4) of the
respeclive Articles, are to be taken as equivalent for a particular day to the
sums expressed in special drawing nights and n francs respectively in the
2 Articles.

(5) A certificate given by or on behalf of the Monetary Authority in
pursuance of subsection (4) is conclusive evidence of the materials stated
in it for the purpose of Article 22 in Part I of Schedule 3 and in Part I of
Schedule 4 and in particular of paragraphs (5) and (4) of the respective
Articles, and a document purporting to be such a certificate is, in any
proceedings, to be received in evidence and, unless the contrary is proved,
deemed to be such a certificate.

(6) The Monetary Authority may charge a reasonable fee for any
certificate given under this section, and every such fee shall be paid into the
general revenue,

{7) References in this section to Article 22 include, subject to any
necessary modifications, references to that Article as applied by Article 25A in
Part I of Schedule 3 and in Part [ of Schedule 4.

(1961 ¢. 27 5. 4 U.K. as applied by App. HI, p. CHI Sch. I}

17. Time for bringing proceedings

(1} No action against a carrier’s servant or agent which arises out of
damage to which the amended Convention as applied by this Ordinance relates
shall, if he was acting within the scope of his employment, be brought after
maore than 2 years reckoned from—

(2) the date of arrival at the destination;
{b) the date on which the aircraft ought to have arrived; or
{c) the date on which the carriage stopped.

{2) Article 29 in Part 1 of Schedule 3 and in Part T of Schedule 4 (in this
section called “Article 29”) does not apply to any proceedings for contribution
between tortfeasors, but no action shall be brought by a tortfeasor to obtain 4
cantribution from a carrier in respect of a tort to which Article 29 applies after
the expiration of 2 years from the time when judgment is obtained against the
person secking to obtain the contribution.

(3) Subsections (1} and (2) and Article 29 have effect as if references in
those provisions to an action included references to an arbitration.

(1961 c. 27 5. 5 UK. as applied by App. iif, p. CH! Sch. I]
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18. Application of amended Convention

(1) In section 16(1)(a), (2) and (3) (which explains the limitations on
iiability in Article 22 in Part I of Schedule 3 and in Part | of Schedule 4 and
enables a court to make appropriate orders and awards to give effect to those
limitations) references to the said Article 22 include, subject to any necessary
modifications, references to Article VI in Part I of Schedule 3 and in Part I
of Schedule 4.

(2) In section 17 (which limits the time for bringing proceedings against
a carrier's servant or agent and 1o obtain contribution from a carrier)
references 1o a carrier include references to an actual carrier as defined in
paragraph () of Article [ in Part II of Schedule 3 and in Part I of Schedule 4.

[71962 c. 43 5. 3 UK. as applied by App. IIl, p. CHI Part IT of Sch. 1]

PART 1V

MISCELLANEOUS

19. Application to Crown and gratuitous
carriage by Crown

(1) This Ordinance binds the Crown.

(2) Subject to subsection (3), Parts Il and 11T apply Lo gratuitous carriage
by the Crown as they apply o carriage by the Crown [or reward. fApp. 111,
p. CHI art. 8(1}(a))

(3) The Crown is not precluded by paragraph (2) of Article 3 of the
amended Convention as applied by Part 11 from availing itself of the
provisions of Article 22 of that Convention {which provides for the limitation
of the carrier’s liability in the carriage of persons) by reason of a passenger
ticket not having been delivered or of the ticket nol including the required
notice.

ldpp. Il p. CHI art. 8(1)(b)]

20. Repeais and savings

(1) The Carriage by Air {Overseas Territories) Order 1967 (App. 11,
p. CG1) is amended in Schedule 3 by repealing “Hong Kong.”.

(2} The Carriage by Air Acts (Application of Provisions) (Overseas
Territories) Order 1967 (App. III, p. CHI} is amended in Schedule 5 by
repealing “Hong Kong.”.
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CAP. 500 Carriage by Air

(3) The Carriage by Air Acts (Application of Provisions) (Overseas
Territories) (Amendment) Order 1984 (App. II1, p. CIl) is repealed in its
application to Hong Kong,

(4) Notwithstanding subsection (1), the Cacriage by Air (Overseas
Territories) (Hong Kong Dollar Equivalents) Order (App. I, p. ADI)
continues in force as if it had been made under section 6(4) with such
adaptations and modifications as are necessary or expedient 10 enable this
subsection to have effect,

(5) Notwithstanding subsection (2), the Carriage by Air Acts
(Application of Provisions) (Overseas Territories) (Hong Kong Dollar
Equivalents) Order {(App. 1, p. AC!) continues in force as if it had been made
under section 16(4) with such adaptations and modifications as are necessary
or expedient Lo enable this subsection to have effect.

{6) Sections 23 to 25 of the Interpretation and General Clauses
Ordinance (Cap. 1) apply to the amendments effected under subsections (1),
(2} and (3) as if they were amendments to an Ordinance.

(7y  { Omitted as spent)

(8) An action under the Carriage by Air (Overseas Territories) Order
1967 (App. I, p. CG1) or a claim brought under the Carriage by Air Act 1961
(1961 c. 27 U.K.) and not disposed of al the time of the amendments under
subsection (7) may be continued and disposed of as if it was an action or claim
brought under this Ordinance.

SCHEDULE | fss. 2(1) & 3]
TrHE AMENDED CONVENTION

CONVENTION

FOR THE UNIFICATION OF CERTAIN RULES RELATING
TO INTERNATIONAL CARRIAGE BY AIR

CHAPTER |
Scoreg—DEFINITIONS
Article |

(1) This Convention applies to all international carriage of persons, baggage or cargo
performed by aircraft for reward. [t applies equally to gratuitous carriage by aircraft performed by
an air transport undertaking.

(2) For the purposes of this Convention, the expression “international carriage” (B 5 il
means any carriage in which, according to the agreement betwsen the parties, the place of
departure and the place of destination, whether or not there be a break in the carriage or a
transshipment, are situaled either within the territories of two High Contracting Parties or within
the territory of a single High Contracting Party if there is an agreed stopping place within the
territory of another State, even if that State is not a High Contracting Party. Carriage between two
points within the territory of a single High Contracting Party without an agreed stopping place
within the territory of another Slate is not inlernational carriage for the purposes of this
Convention.
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(3) Carriage to be performed by several successive air carriers is deemed, for the purposes of
this Convention, to be one undivided carriage if it has been regarded by the parties as a single
operation, whether it had been agreed upon under the form of a single coulract or of a series of
conlracts, and il does not lose its international character merely because one contracl or a series of
contracts is to be performed entirely within the territory of Lhe same State.

Article 2

(1) This Convention applies to carriage performed by the State or by legally constituted
public bodies provided it falls within the conditions {aid down in ..rticte |.
(2) 'This Convention shall not apply to carriage of mail and sostal packages.

CHAPTER 11

DOCUMENTS OF CARRIAGE
SEcTsON 1—PASSENGER TICKET

Article 3

(1) In respect of the carriage of passenfms a ticket shall be delivered containing;

{a) an indication of the places of departure and destinalion;

(£) if the places of depariure and destination are within the territory of a single High
Contracting Party, one or more agreed stopping places being within the territory of
another State, an indication of ai least one such stopping place;

(c} a notice to the effect that, if the passenger’s journey involves an vltimate destination
or stop in a country other than the country of departure, the Warsaw Convention
may he applicable and that the Convention governs and in most cases limits the
Liability of carrjers for death or persenal injury and in respect of loss or damage Lo

nggage.

(2) The passenger ticket shall constitute prima facie evidence of the conclusion and
conditions of the contract of carriage. The absence, irregularity or foss of the passenger ticket does
not affect the existence or the validity of the contract of carriage which shall, none the less, be
subject to the rules of this Convention. Nevertheless, if, with the consent of the carrier, the
passenger embarks without a passenger ticket having been delivered, or if the ticket does not
include the notice required by paragraph (1)¥c) of this Article, the carrier shalt not be enlitled 1o
avail himself of the provisions of Article 22.

SeCTioN 2—BAGGAGE CTHECK
Article 4

(1} In respect of the carriage of registered baggape, a baggage check shall be delivered,
which, unless cornbined with or incorporated in a passenger licket which complies with the
provisions of paragraph (1) of Article 3, shall contain:

{a) an indication of the places of depariure and destination;

b) if the places of departure and destination are within the lerritory of a single High
Contracting Party, one or more agreed stopping places being within the territory of
another State, an indication of al%east cne such stopping place;

{c) a notice Lo the effect that, if the carriage involves an ullimate destination or stop in
a country other than the country of deparlure, the Warsaw Convention may be
applicable and that the Convenlion governs and in most cases limits the fiabifity of
carriers in respect of loss of or damage Lo baggage.
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(2) The baggage check shali constitute prima facie evidence of the registration of the baggage
and of the conditions of the contract of carriage. The absence, irregularity or loss of the bagpape
check does not affect the existence or the validity of the contract of carriage which shall, none the
less, be subject to the rules of this Convention. Nevertheless, if the carrier takes charge of the
haggage without a baggage check having been delivered or if the baggage check (unless combined
with or incorporated in the passenger ticket which complies with the provisions of paragraph (1)(c)
of Article 3} does not include the notice required by paragraph (1)(c) of this Article, he shall nol
be entitled to avail himself of the provisions of paragraph (2) of Article 22.

SECTION 3—AirR WAYBILL
Article 5

(1) Every carrier of cargo has the right 1o require the consignor to make out and hand over
to him a document called an “air waybill™; every consignor has the right to require the carrier to
accept this document.

(2) The absence, irregularity or loss of this document does not affect the existence or the
validity of the contract of carriage which shall, subject to the provisions of Article 9, be none the
less governed by the rules of this Convention.

Article 6

(1) The air waybill shall be made owt by Lhe consignar in three original parts and be handed
over with the cargo.

(2) The first part shall be marked “for the carrier”, and shall be signed by the consignor. The
second part shall be marked “for the consignee”; it shall be signed by the consignor and by he
carrier and shall accompany the cargo. The third part shail be signed by Lhe carvier and handed by
him to the consignor after the cargo has been accepted.

(3) The carrier shall sign prior 10 the Joading of the cargo on board the aircrafl.

(4) The signature of tEc carrier may be stamped; that ol the consignor may be printed or
stamped,

(5) If, at the request of the consignor, the carrier makes out the air waybill, he shall be
deemed, subject to proof to the contrary, to have done so on behalf of the consignor.

Article 7

The carrier of cargo has the right to require the consignor 1o make out separate waybills when
there is more than one package.

Article 8

The air waybill shall contain;

() an indication of the places of departure and destination;

(4) if the places of departure and destination are within the territory of a single High
Contracting Party, one or more agreed stopping places being within the territory of
another State, an indication of at least one such stopping place;

{c) a notice to the consignor to the effect that, if the carriage involves an ultimate
destination or stop in a country other than the country of departure, the Warsaw
Convention may be applicable and that the Convention governs and in most cases
limits the liability of carriers in respect of loss of or damage Lo cargo.

Article 9

If, with the consent of the carrier, cargo is loaded on board the aircraft without an air waybill
having been made out, or if the air waybill dees not include the notice required by parageaph (¢)
of Article 8, the carrier shall not be entitled to avail himself of the provisions of paragraph (2) ol
Article 22.
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Article 10

(1) The consignor is responsible for the correctness of the particulars and statements relaling
to the cargo which he inserts in the air waybill.

(2) The consignor shall indemnify the carrier against all damage suffered by him, or by any
other person to whom the carrier is lable, by reason of the irregularity, incorrectness or
mcompleteness of the particulars and statements furnished by the consignot.

Airticle 11

(1) The ait waybill is prima facie evidence of the conclusion of the contract, of the receipt of
the cargo and of the conditions of carriage.

(2) The statements in the air waybill relating to the weight, dimensions and packing of the
cargo, as well as those relating to the number of packages, are prima facie evidence of the lacts
stated; those refating to the quantity, volume and condition of the cargo do not constitute evidence
apainst the carrier excepl so far as they both have been, and are slated in Lhe air waybill to have
been, checked by him in the presence of the consignor, or relate to the apparent condition of the
cargo.

Article 12

(1) Subject to his Hability to carry out all his obligations under the contract of carriage, the
consignor has the right to dispose of Lhe cargo by withdrawing it at the aerodromne of departure or
destination, or by stopping it in the course of the journey on any landing, or by calling for it to be
delivered at the place of destination or in the course of the journey to a person other than the
consignee named in the air waybill, or by requiring it to be returned to lhe aeradrome of
departure. He must not exercise this right of disposition in such a way as o prejudice Lhe carrier
or other consignors and he must repay any expenses occasioned by the exercise of this right.

; (2} Ifitis impossible Lo carry out the orders of the consignor (he carrier must so inform him
orthwith.

(3) 1 the carrier obeys the orders of the consignor for the disposition of the cargo without
requining the preduction of the part of the air waybill delivered to the lauter, he will be liable,
withoul prejudice to his right o?recnvery from the consignor, for any damage which may be
caused thereby to any person who is lawfully in possession of that part of the air waybill.

(4} The right conlerred on the consignor ceases at the moment when that of the consignee
begins in accordance with Article 13. Neverthefess, if the consignee declines to accept the air
wayhill or the cargo, or if he cannot be conununicated with, the consignor resumes his right of
disposition.

Article 13

(1} Exceptin the circumstiances set out in the preceding Article, the consignee is entitled, on
arrival of the cargo at the place of destination, 1o require the carrier to hand over 10 him the air
waybill and to deliver the cargo to him, on payment ol the charges due and on complying with the
conditions of carriage set out in the air waybill.

(2) Unless it is gtherwise agreed, it is the duty of the carrier to give nolice to the consignee as
soon as the cargo arrives.

(3) If the carrier admits the loss of the carge, or if the cargo has not arrived at the expiration
of 7 days after the date on which it ought to have arrived, tle consignee is enlitled to put into force
against the carrier the rights which flow from Lhe contract of carriage.

Article 14

The consignor and the consignee can tespectively enforce all the rights given them by Articles
12 and 13, each in his own name, whether he is acling jn his own interesl or in the interest of
another, provided that he carries out the ohligations imposed by the contract.
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Article 15

(1) Articles 12, 13 and 14 do not affect either the relations of the consignor or the consignee
with each other or the mutual relations of third parties whose rights are derived ejther from the
consignor or from the consignee.

) The provisions of Articles 12, 13 and 14 can only be varied by express provision in the air
waybill.
(3) Nothing in this Convention prevents the issue of a negotizble air waybill.

Article 16

(1} The consignor must furnish such information and attach to the air waybill such
documents as are necessary to meet the formalities of cusioms, octroi or police before the cargo
can be delivered to the consignee, The consignor is liable to the carrier for any damage occasioned
by the absence, insufficiency or irregularity of any such information or documents, uniess the
damage is due to the fault of the carrier ar his servants or agents.

(2) The carrier is under no obligation to enquire into the correctness or sufficiency of such
information or documents.

CHAPTER IIY
LIARILITY OF THE CARRIER
Article 17

_ The carrier is liable for damage sustained in the event of the death or wounding of & passenger
or any other bodily injury suffered by a passenger, il the accident which caused the damage so
sustained took place on board the aircraft or in the conrse of any of the operations of embarking
or disembarking.

Article 18

(1) The carrier is liable for damage sustained in the event of the destruction or loss of, or of
damage to, any registered baggage or any cargo, if the occurrence which caused the damage so
sustained took place during the carriage by air.

(2) The carriage by air within the meaning of the preceding paragraph comprises the periad
during which the baggage or cargo is in charge of the carrier, whether in an aerodrome or on
board an aircraft, or, in the case of a landing outside an aerodrome, in any place whatsoever.

(3) The period of the carriage by air does not extend to any carriage by land, by sea or by
river performed outside an aerodrome. If, however, such a carriage takes place in the performance
of a contract for carriage by air, for the purpose of loading, delivery or transshipment, any damage
is presumed, subject to proof 1o the contrary, (o have been the resull of an event which took place
during the carriage by air.

Article 19

The carrier is liabte for damage occasioned by delay in the carriage by air of passengers,
baggage or cargo.

Article 20

The carrier is not liable if he proves that he and his servants or agents have taken all necessary
measures 1c avoid the damage or that it was impossible for him or lhem 1o take such measures.
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Article 21

I the carrier proves that the damage was cansed by or contributed ta by the negligence of the
injured persen the court may, in accordance with the provisions of its own law, exonerate the
carrier whoily or parily from his liability.

Article 22

(1) In the carriage of persons the liability of the carrier for each passenger is limited to the
sum of 250,000 francs. Where, in accordance with the law of the cour! seised of the case, damages
may be awarded in the form of periodical paymenis the equivalent capital value of the said
payments shall not exceed 250,000 francs. Nevertheless, by special contract, the carrier and Lhe
passenger may agree to a higher limit of liability.

(2) (=) In the carriage of repistered baggage and of cargo, the liability of the carrier is
limited to a sum of 250 francs per kilogramme, unless the passenger or consignor has
made, at the time when the package was handed over to the carrier, a special
declaration of interest in delivery at destination and has paid a supplementary sum
if the case so requires. In that case the carrier will be liable to pay a sum not
exceeding the declared sum, uniess he proves thai that sum is preater than the
passenger's or consignot’s aclual interest in delivery at destinaiion.

(&) In the case of loss, damage or delay of part of registercd bag.gage or cargo, or of any
object contained therein, the weight {o be taken into consideralion in delermining
the amount to which the carrier’s Liabilily is limited shall be only the total weight of
the package or packages concerned. Nevertheless, when (he loss, damage or delay of
a part of the registered baggage or cargo, or of an object contained therein, allects
ihe value of olher packages covered by the same baggage check or the same air
waybill, the total weight of such package or packages shall also be taken into
consideration in determining the limit of liability.

(3} As regards objects of which the passenger takes charge himself the liability of the carrier
is limited to 5,000 francs per passenger.

(4) The limits prescribed in this Article shall not prevesl the court from awarding, in
accordance with its own law, in addition, the whole or part of the court costs and of the other
expenses of the litigation incurred by the plaintiff. The foregoing provision shali not apply il the
amount of the damages awarded, exciuding court costs and other expenses of the litigation, does
not exceed the sum which the carrier has offered in wriling to the plaintilf within a period of
6 moanths [rom the daie of the vecurrence causing the damage, or before the commencement of
the action, if that is later.

(5) The sums mentioned in francs in this Article shall be deemed to refer to & currency unit
consisting of 654 milligrammes of gold of miliesismal fineness 900. These sums may be converted
into national currencies in round figures. Conversion of the sums into national currencies other
than gold shall, in case of judicial proceedings, be made according to the gold value of such
currencies at the dale of the judgment.

Arlicle 23

(1) Any provision tending to relieve the carrier of liability or o fix a lower limit than that
which is laid down in this Convention shall be null and void, but the nullity of any such provision
does not involve the nullity of the whole contract, which shall remain subject to the provisions of
this Convention.

(2) Paragraph (1) of this Article shall not apply to provisions governing loss or damage
resulting from the inherent defect, quality or vice of the cargo carried.

Article 24

(1) In the cases covered by Articles 18 and 19 any action for damages, however founded, can
only be brought subject to the conditions and limils set out in this Convention.

(2) In t%le cases covered by Arlicle 17 the provisions of the preceding paragraph also epply,
without prejudice to the questions as 1o who are the persons who have the right 1o bring suit and
what are their respective rights.
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CAP. 500 Carriage by Air

Article 25

The limits of liability specified in Article 22 shall not apply if it is proved that the damage
resntted from an act or omission of the carrier, his servants or agents, done with intent to cause
damage or recklessly und with knowledge that damage would probably result; provided that, in the
case of such act or omission of a servant or agent, 1l is also proved that he was acting within the
scope of his employment.

Article 25A

(1) Ifan action is brought against a servant or agent of the carrier arising out of damage Lo
which this Convention relates, such servant or agent, if he proves that he acted within the scope of
his employment, shall be entitled 1o avail himself of the limits of Hability which that carrier himself
i5 entitled to invoke under Article 22.

(2) The apgregate of the amounts recoverable from the carrier, his servants and agents, in
that case, shall not exceed the said limits.

{3) The provisions of paragraphs (1} and (2} of this Article shall not apply if it is proved that
the damage resulted from an act or omission of the servant or agent done with inteni (o cause
damage or recklessly and with knowledge that damage would probably result.

Article 26

(1) Receipt by the person entitled to delivery of baggage or cargo without complaint is prima
facie cvidence that the same has been delivered in good condition and in accordance wiili the
document of carriage.

(2) In the case of damage, the person entitled to delivery must complain to the carrier
forthwith after the discovery of the damage, and, at the latest, within 7 days from the date of
receipt in ihe case of baggage and 14 days from the date of receipt in the case of carga. In the case
of delay the complaint must be made at the latest within 21 days from the dale on which the
baggage or cargo have been placed at his disposal.

(3) Every complaint must be made in writing upon the document of carriage or by separate
notice in writing despatched within the times aforesaid.

{4) Failing complaint within the times aforesaid, no action shall lie against the carrier, save
in the case of fraud on his part,

Article 27

Tn the case of the death of the person liable, an action for damages lies in accordance with the
terms of this Convention against those legatly representing his estate.

Article 28

(1) An action for damages must be brought, at the option of the plaintilT, in the territory of
one of the High Contracting Parties, either before the court having jurisdiction where the carrier is
ordinarily resident, or has %\is principal place of business, or has an establishment by which the
contract has been made or before the court having jurisdiction at the place of destination,

(2) Questions of procedure shall be governed by the law of the court seised of the case.

Article 29

(1) The right to damages shall be extinguished if an action is not brought within 2 years,
reckoned from the date of arrival at the destination, or from the date on which the aircraft ought
to have arrived, ot from the date on which the carriage stopped.

(2) The method of calculating the period of limitation shall be determined by the law of the
court seised of the case.
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CAP. 560 Carriage by Air 2]

Arlicle 30

(1) In the case of carriage to be performed by various successive carriers and falling within
the definition set out in paragraph (3) of Article 1, each carrier who accepts passengers, baggage
or cargo is subjected to the rules set cut in this Convenlion, and is deemed to be one of the
contracting parties Lo the contract of carriage in so far as the contract deals with that part of the
carriage which is performed under his supervision.

(2) In the case of carriage of (his nature, the passenger or his representative can take action
only against the carrier who performed the carniage during which the accident or Lhe delay
occurred, save in the case wiere, by express agreement, the first carrier has assumed liability for
the whole journey.

(3) As regards baggage or cargo, the passenger or comsign.s wili have a right of aclion
agains! the first carrier, and the passenger or consignee who is entitled to delivery will have a right
of action against the last carrier, and further, each may take action against the carrier who
performed the carriage during which the destruction, loss, damage or delay took place. These
carriers will be joinily and severally liable to the passenger or 1o (he consignor or consignee.

CHAPTER [V
PROVISIONS RELATING 1O COMBINED CARRIAGE
Article 3]

{1} In the case of combined carriage performed partly by air and partly by any other mode
of carriage, the provisions of this Convention apply only lo tle carriage by air, provided thai the
carriage by air fails within the terms of Arlicle 1.

(2) Nothing in this Convention shall prevent the parties in the case of combined carriage
from inserting in the document of air carrage condilions relating lo other modes of carriage,
provided that the provisions of this Convention are observed as regards the carriage by air.

CHAPTER V
GENERAL AND FINAL PROVISIONS
Article 32

Any clause contained in the contract and salt special agreements entered into before the
damage occurred by which the parties purport 1o infringe the rules laid down by this Convention,
whether by deciding the faw 1o be applied, or hy allering the rules as to jurisdiction, shall be null
and void. Nevertheless for the carriage of cargo arbitration clauses are allowed, subject to this
Convention, if the arbitration is to take place within one of the jurisdictions referred to in
paragraph (1} of Article 28,

Article 33

Nothing contained in this Convention shall prevenl the carsier either from refusing Lo enter
inlo any contract of carriage, or from making regulations which do not conflict with the provisiens
of this Canvention.

Article 34
The provisions of Articles 3 to 9 inclusive relating to documents of carriage shail not apply in
the case of carriage performed in extraordinary circumnslances outside the normal scope of an air

carrier’s business.
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CAP. 500 Carriage by Air

Article 35

The expression “days” () when used in this Convention means current days not working
days.

Article 40A

[Thie paragraph iy not reproduced. It defines " High Comtracting Parlf;"‘]

(2) For the purposes of the Convention the word “territory” ($HJ#) means not orly the
metropolitan territory of a State but also all other lerritories for the foreign relations of whiclt that
State 1s responsible.

[Articles 36, 37, 38 39, 40 and 41 and the concluding words of the Convention are not
reproduced. They deal with the depesition and coming into force of the Convention.)

ADDITIONAL PROTOCOL
{ With reference to Article 2)

The High Contracting Parties reserve to themselves the right to declare al the time of
ratification or of accession that paragraph (1) of Article 2 of this Convention shall rot apply to
international carriage by air performed directly by the State, its colonies, prolectorates or
mandated Lerritories or by any other terrilory under its sovereignty, suzerainty or authority.

SCHEDIILE 2 [ss. 2(1) & 10]

TuE GuaDALAIARA CONVENTION
ARTICLE [

In this Convention:

(b} “contracting carrier” (FT#7KM A) means a person who as a principal makes an
agreement for carriage governed by the Warsaw Convention with a passenger or
consigner or with a person acling on behall of the passenger or consignor;

{¢) “actual carrier” (BRI L) means a person, other thun the contracting carrier,
who, by virtue of authority from the contracting carrier, performs the whole or parl
of the carriage contemplaled in paragraph (b) but who is not with respect to such
part a successive carrier within the meaning of the Warsaw Convention. Such
authority is presumed in the absence of proof to the contrary.

ARTICLE 1]

1f un actual carrier perfonns the whole or part of carriage which, according to the agreement
referred to in paragraph (b) of Article 1, is governed by the Warsaw Convention, both Lhe
contracting carnier and the actual carrier shall, except as otherwise provided in this Convention, be
subject to the rules of the Warsaw Convention, the former for the whele of the curriage
contemplated in the agreement, the latter solely for the carriage which he performs.

ArTICLE IIT
(1) The acts and omissions of the actual carrier and of his servants and agents acting within

the scope of their employment shall, in relation to the carriage performed by the actual carrier, be
deemed to be also those of the contracting carrier.

Authorized Loose-leaf Edition, Printed and Published by the Governmant Printer,
Hong Kang Speciat Administrative Ragion lsaue 15



BS00E A E s A

(2) AWEMUREA BT ROREOTER T E o BT AR A B FE RO IR 00 01T 9 A AT M0 RIE A
WHR R AU MR RS » AR RSNEAEANGEARTER - BESHFARTE
A1 30 A A 4 T PR ARSI A TR (8 2 20 0 5 22 7 12 W1 A SRR 2R TR IRAE - 47480 AT R
HEA B ALl 9 CRE R0 A0 ) B ARLIGE 0 F 5 008 40 3 - (0401 el 2% 9 S50 o 0 1 o 4

A (LR ) -

V&

i HRAR CHREED 20 A3 1) FROTA AT L 000 (E 4008027 S B8 L4 00 1 456+ T b 0 B SR B AR 1)
TTMRAGE A AR IR0« I RRET - HEESAAYE 12 A IERMIES R MIT
SR A BE DA g .

BV o

FATTOEROM A PR Y SR T 7 3RO BT 40 A T B R IR IE A IR LB 7E
HEMAEE N TR0 o AAbAT AR 5500 8 34 40 81 P 8 PR A e AR A RO B B E A TR
Lo S AR WAL TT B (0 T SR (R 2 80D B AL A 1B 5 % B AT IR AR -

i VLEE

N MURE AR S  of i MR BT AR A B TE AL R AT R
1o 4 A CHIE AR B S0 SRR A0 S - 15 AR AR A 20 e TT 18 3B T A0 RIE A 32 BRI A
SER I B PO ANER (0 LR A B SRR SRR N R R BURE IR R SRR LA R T

# VI

SLTT MR A RE AR T 0 SRS A 0T R T SR A S AR SR
A B EHE R ATA R A R R IR RS AR AL « JOARRL BT M H - B R AR
TR A B A 7 HE RN 55 — AR A D A RE TR R T o TR P R R R e 52 30 R R vk
B A B R -

¥ VI

R A B T VID BRI R ) AR A AR R R AR T (A A 3 28
R LS 7 R S AT A RO A AR R R B0 p R AR o RS A ROMRR A A R s K
O HE T AT LA Tk O R HEAY B R -

L g

(1) AL AR 10 R SR e 00 A 3RS A R B R AL A E A 24 40 F (TR BT RO & 0 00 » ElAT A
1 Jr i 0 O A R T R PR A 0 R R 3 AR IR B AR SR i
R AP A3 W R I AR - TR M RTEST & RO A MR E T -

{2) FIHOREAEITHIZET 5 » RIS EAR EREES N YO BRT 6K - SH
B fot B 7 MO A e AR A 4 A

LByl REAIATIAG » (A e T 17 o R RCAT EN TR ) BLE R SR T
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{2) The acts and omissions of the conlracting carrier and of his servants and agents acling
within the scope of their employment shall, in relation lo the carriage performed by the actual
carrier, be deemed to be also those of the actual carrier. Nevertheless, no such acl or omission shall
subject the actual carrier to liability exceeding the limits specified in Article 22 of the Warsaw
Convention. Any special agreement under which the conlracting carrier assumes obligations nat
mmposed hy the Warsaw Convention or any waiver of rights con%crred by that Convention or any
special declaration of inlerest in delivery ai destination conlemplated in Article 22 of the said
Convention, shall not affect the actual carrier unless agreed to by him.

ARTICLE 1V

Any complaint (o be made or order to be given under the Warsaw Convention (o the cartier
shall have the same effect whether addressed to the contracting carrier or Lo the aclual carrier.
Nevertheless, orders referred 1o in Anicte 12 of the Warsaw Convention shali anly be effective if
addressed to the contracting carrier.

ArTICLE V

In relation to the carriage performed by the actual carrier, any servant or agent of Lhat carrier
or of the contracting carrier shall, if he proves that he acted within the scope of his employment,
be entitled to avail himself of the limits of liabiiity which are applicable under this Convention to
the carrier whose servant or agent he is unless it is proved that he acted in a manner which, under
the Warsaw Convention, prevents the limits of liability from being invoked.

ARTICEE VI

In relation to the carriage performed by the actual carrier, the aggregate of the amounts
recoverable from that carrier and the contracling carrier, and {rom their servants aud agenis acling
within the scope of their empioyinent, shall not exceed the highest amount which could be awarded
against either the contracting carrier or the actual carrier under this Convention, bul sone of lhe
persons mentioned shall be liable for a sum in excess of the limit applicable to him.

ARTICLE V]I

In relation io ihe carriage performed by the actual carrier, an action for damages may be
brought, at the option of the plaintiff, against that carrier or the contracting carrier, or against
both together or separately. If the action 15 brought against only one of those carriers, that carriet
shall have the right 1o require the other carrier to be joined in the proceedings, the procedure and
ellects being governed by the law of the court seised of the case.

ARTICLE V1II

Any action for damages conlemplated in Acticle VII of this Convention must be brought, at
the option of the plaintiff, either before a court in which an aclion may be brought against the
conlracting carrier, as provided in Article 28 of the Warsaw Convention, or before the court
having jurisdiction at the place where the actual carrier 15 ordinarily resident or has his principal
place of business.

ArrnicLe 1X

(1) Any contractual provision tending to relieve the contracting carrier or the actual carrier
of liabitity nnder this Convention or Lo fix a lower limit than that which is applicable aécording to
this Convention shall be null and void, bul the nullity of any such provision does not involve the
nuttity of the whole agreement, which shall remain subject to the provisions of this Convenlion.

(2) I respect of the carriage performed by the actual carrier, the preceding paragraph shal
not apply to contractual provisions governing foss or damage resulting from the mherent defect,
qualily or vice of the cargo carrizd.
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(3) Any clause contained in an agreement for carriage and all special agreements entered into
before the damage occurred by which the parties purport to infringe the rules laid down by this
Convention, whether by deciding the law to be applied, or by altering the rules as to jurisdiction,
shall be null and void. Nevertheless, for the catriage of cargo arbitration clauses are allowed,

subject {o this Convention, if the arbitration is to take place in one of the jurisdictions referred to
in Article VIIL

ARTICLE X

Except as provided in Article VI1, nothing in this Convenlion shall affect the rights and
obligations cf the two carriers between themselves.

SCHEDULE 3 [ss. 2(1), 13, 15, 16, 17 & 18]

NON-INTERNATIONAL CARRIAGE, AND CARRIAGE 0OF MAIL AND POSTAL PACKAGES
ParT 1
Application of the amended Convention

The amended Convention as adapted and modified in the form herginafter set out shail apply
in respect of the carriage described in section 13 of this Ordinance—

CHAPTER
Scope--DEFINITIONS
Article 1
(1) This Schedule applies to all carriage of persons, baggage or cargOJJcrformed by aircraft
for reward. [t applies equally 1o gratuitous carriage by aircraft performed by an air iransport
undertaking.
Article 2

(1) This Schedule applies to carriage perfarmed by the State or by legally constituted public
bodies provided it falls within the conditions laid down in Article 1.

CHAPTER U
LIABILITY OF THE CARRIER
Articie 17

"The carrier is liable for damage sustained in the event of the death or wounding of a passenger
or any other bodily injury suffered by a passenger, if the accident which caused the damage so
sustained took place on board the aircraft or in the course of any of the operations of embarking
or disembarking.
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CAP. 500 Carriage by Air 25

Arlicle 18

(1} The carrier is liable for damage sustained in the event of the destruction or loss of, or of
damage (o, any registered baggage or any cargo, if the occurrence which caused the damage so
sustained took place during the carriage by air,

(2) The carriage by air within the meaning of the preceding paragraph comprises the period
during which the baggage or cargo is in charge of the carrier, whether in an aerodrome or un
board an aircraft, or, in the case ol a landing outside an acrodrome, in any place whatsoever.

(3) The pericd of the carriage by air does not extend o any carriage %y {and, by sea or by
river performed oulside an aerodrone. If, however, such a carriage takes place in the performance
of a contract for carriage by air, for the purpose of Inading, delivery or transshipment, any damage
1s presumed, subject to proof 1o Lhe contrary, to have been the result of an event which took place
during the carriage by air.

Avticle 19

The cartier is liabie for damage occasioned by delay in the carriage by air of passengers,
baggage or cargo.

Arclicle 20

The carrier is not liable if he proves thut he and his servants or agents have taken all
necessary ineasures to avoid the damage or that it was inpossible for him or them to take such
measures,

Article 21

_ If the carrier proves that the damage was caused by or contributed 1o by the negligence of the
injured person the court may, in accordance wilh the provisions of its own law, exonerale the
carrier wholly or partly from his liability.

Article 22

(1) In the carriage of persons the liability of the carrier for each passenger is limited to the
sum of 100,000 special drawing rights. Where, in accordance with the law of Lhe court seised of the
case, damages may be awarded in the form of periodical payments the equivalent capitat value of
the said payments shall not exceed 100,000 special drawing rights. Nevertheless, by specinl
contract, the carrier and the passenger may agree Lo a higher limit of liability.

{2y {a) In the carriage of registered bagpage and of cargo, the liability of the carrier is
limited to a sum of 17 special drawing riihts per kilogramme, unless the passenger
or consignor has made, at the time when the package was handed over (o the carrier,
a special declaration of interest in defivery at destination and has paid a
supplementary sum il the case so requires. In that case the carrier will be liable Lo
pay a sum not exceeding the declared sum, unless he proves thal that sum is greater
than the passenget’s or consignor’s actual interest in delivery al destination.

{4) 1n the case of loss, damage or delay of part of registered baggage or cargo, or of any
object contained therein, the weight to be taken into consideration in determining
the amount to which the carrier’s liability is limited shall be only the total weight of
the package or packages concerned. Nevertheless, when the loss, damage or delay of
a part of the registered baggage or cargo, or ol an object contained therein, alfects
the value of other packages covered by the same baggage check or the same air
waybill, the total weight of such package or packages shall also be taken into
consideralion in determining the limit of liability.

(3) As regards objects of which the passenger takes charge himself the liability of the carrier
is limited 1o 332 special drawing rights per passenger.
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CAP. 500 Carriage by Air

(4) The fimits prescribed in this Article shall not prevent the courl from awarding, in
accordance with its own law, in addition, the whole or part of the court costs and of the other
expenses of the litigation incurred by the plaintiff. The foregoing provision shali not apply il the
amount of the damages awarded, excluding court costs and other expenses ol the litigation, does
not exceed the sum which the carrier has offered in wriling to the plaintiff within a period of
6 months from the date of the occurrence causing the damage, or before the commencement of the
action, if that is later.

(5} {a) The value on a particular day of one special drawing right shall be treated as equal
to such a sum in Hong Kong doliars as the International Monetary Fund have {ixed
as being the equivalent of one special drawing right—

(i) for that day; or
(i) if no sum has been so fixed for that day, for hie lust day before that day for
which a sum has been so fixed;
Provided that if the International Monetary Fund have not so fixed a sum in Hong
Kong dollass, the value on a particular day of one special drawing right shall be
taken to be the equivalent of a sum in Hong Kong dollars stated in a cerlificate
given in accordance with subparagraph (5)(iii} of this paragraph.
(b) A certificate given by or on behalf of the Monetary Authority stating—
(i) that a particular sum in Hong Kong dollars has been fixed as aforesaid for a
particular day; or
(if) that no sum has been so fixed for a particular day and that a particular sum in
Hong Kong dollars has been so fixed for a day which is the Jast day for which
4 sum has been so fixed before the particular day; or
(iii) that a particular sum in Hong Kong dollars is to be taken as the equivatent of
one special drawing right for a particular day,
shalt be conclusive evidence of those matters for the purposes of this Article; and a
document purporting to be such a certiticate shall in any proceedings be received in
evidence and, unless the contrary is proved, be deemed to be such a certificate.
[Inserted by App I p. CH]

Article 23

(1) Any provision tending to relieve the carrier of liability or to fix a lower limit than (hat
which is laid down in this Schedule shall be null and void, but the nullity of any such provision
does not involve the nullity of the whole contract, which shall remain subject to (he provisions of
this Schedule.

(2} Paragraph (1) of this Article shall not apply to provisions governing loss or damage
resulting from the inherent defect, quality or vice of the cargo carried.

Article 24

(1) Tn the cases covered by Articles 18 and 19 any action for damages, however founded, can
only be brought subject 10 the conditions and limits set out in this Schadule.

(2) In tie cases covered by Article 17 the provisions of the preceding paragra?’h also apply,
without prejudice to the questions as to who are the persons who have the right to ring suil and
what are their respective rights.

Article 25

The limits of liability specified in Article 22 shall not apply if it is proved that the damage
resulied from an act or omigsion of the carrier, his servants or agents, done with intenl to cause
damage or recklessly and with knowledge that damage would probably result; provided that, in tie
case of such act or omission of a servant or agent, i is also proved (hat he was aciing within the
scope of his employment.
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CAPY. 500 Carriage by Air 27

Arlicle 25A

(1) 1f an action is brought against a servant or agent of the carrier arising out of damage to
which this Schedule relates, such servant or aisent, if he proves that he acted within the scope of his
employment, shall be entitled to avail himseif of he limits of liability which that cacvier himselfl is
entitled to invoke under Article 22.

(2) The aggregate of the amounls recoverable from the carrier, his servants und agents, in
that case, shall not exceed the said limits.

(3) The provisions of paragraphs (1) and (2} of this Article shall not apply if ii is proved that
the damage resulted from an act or emission of the servant or ¢ gent done with intent lo cause
damage or recklessly and with knowledge thal damage would proably resull.

Arlicle 26

{1} Receipt by the person entitled to delivery of baggage or cargo without complaint is prima
facie evidence that the same has been delivered in good condition,

(2) In the case of damage, the person entitled {o delivery must complain to the carrier
forthwith after the discovery of the damage, and, at the latest, within 7 days from the dute of
veceipt in the case of baggage and 14 days [Tom the date of receipt in the case of cargo. In the case
of delay the complaint must be made at the latest within 21 days from the date on which ihe
baggage or cargo have been placed at his disposal.

(3} Every complaint must be made in writing despatched within the times aforesaid.

(4} Failing complaint within the times aforesaid, no action shall lie against the cacrier, save
in the case of [raud on his part.

Article 27

In the case of the death of the persen liable, an action for damages lies in accordance with the
terms of this Schedule against those legally representing his estate.

Article 29

(1} The right to damages shall be extinguished if an action is not brought within 2 years,
reckoned from the dale of arrival at the destination, or from the dale on which the aircraft oughit
to have arrived, or frem the date on which the carriage stoppel.

(2} The methed of calculating the period of limitation shall be determined by Lhe law of the
court seised of the case.

Arlicle 30

{1) In the case of carriage 1o be performed by various successive carriers, each carrier who
accepts passengers, baggage or cargo is subjected to the rules set oul in this Schedule, and is
deemed to be one of the contracling parties lo the conlract of carriage in so ay as the contract
deals with thal part of the carriage which is performed under his supervision. )

(2) In the case of carriage of this nature, the passenger or his representative can take aclion
only against the carrier who performed the carnage during which the accident or the delay
occurred, save in the case where, by express agreement, the first carrier has assumed liability for
the whoie journey. ] )

(3) As regards baggage or cargo, the passenger or consignor will have a right of action
againsi the first carrier, and the passenger or consignee who is entitled 1o delivery will have a right
D% action against the last carrier, and further, each may take action against the carrier who
performed the carriage during which the desiruction, loss, damage or delay look place. These
carriers will be jointly and severally liable Lo the passenger or to 1he consignor or consignee.
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CAP. 500 Carriage by Air

CHAPTER IV
PROVISIONS RELATING TO COMBINED CARRIAGE

Article 31

{13 In the case of combined carriage performed partly by air and partly by any other mods
of carriage, the provisions of this Schedule apply only to the carriage by air, provided that the
carriage by air falls within the terms of Article 1.

(2) Nothing in this Schedule shall prevent the parties in the case of combined curriage from
inserting in the document cf air carriage conditions relating to other modes of carviage, provided
that the provisions of this Schedule are observed as regards the carriage by air.

CHAPTER V
GENERAL aND FINAL PROVISIONS
Article 32

Any clause conlained in the contract and all special agreements entered into before the
damage occurred by which the parties purport to infringe the rules laid down by this Schedule,
whether by deciding the law to be applied, or by altering the rules as to jurisdiction, shalt be null
gn}c]l Hoid. Nevertheless for the carrage of cargo arbitration clauses are allowed, subject to this

chedule.

Article 33

Nothing contained in this Schedule shall prevent the carrier either from refusing to enter into
any contract of carriage, or from making regulations which do not conflict with the provisions of
this Schedule.

Article 35

The expression “days” {F1)} when used in this Schedule means current days not working days.

ParT I1
Application of the Guadalsjara Convention

The Guaadalajara Convention as adapted and modified in the form hereinafter set out shall
apply in respect of the carriage described in section 13 of this Crdinance—

ARTICLE |

In the Guadalajara Convention as applied by this Schedule—-

(@) “the Warsaw Convention” (lﬁj‘éﬂﬁ #) means the amended Convention as applied by
this Schedule; .

{b) “contracting carrier” {fT4JAME A) means a person who as a principal makes an
agreement For carriage governed by the Warsaw Convention with a passenger or
consignor or with a person acting on behalf of the passenger or consignor;

{¢y “actual carrier” (i&ﬁm)\) means a person, other than the contracting carrier,
who, by virtue of authority from the contracting carrier, performs the whole or part
of the carriage contemplated in paragraph (b} but who is not with respect to such
part a successive carrier within the meaning of the Warsaw Convention. Such
authority is presumed in the absence of proof to the contrary.
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CAP. 500  Carriage by Air 19

ARTICLE {i

If an actual carner peeforms the whale or part of carriage whick is governed by the Warsaw
Conventian, both the contracting carrier and the aciual carricr shall, excepl as olherwise provided
in the Guadalajara Conveation as applied by this Sclieclule, be subject 1o the rules of the Warsaw
Convention, the former for the whole of the carriage contemplated in the agreement, the latter
solely for the carriage which he performs.

ARTICLE [[I

(1) 'The acts and omissions of the actual carrier and of his servunts and agents acling within
the scope of their employment shall, in relation to the carriage performed by the actual carrier, be
deemed tu be also those of 1he contracting carrier,

(2) The acls and omissions of the conlracting carrier and of his servanls and agents acting
within the scope of their employment shall, in relation to the carriage performed by the aclual
carrier, be deemed to be also those of the actual carrier, Nevertheless, no such act or omission shall
subject the actual carrier to liability exceeding the limils specified in Articie 22 of the Warsaw
Convention. Any special agreement under which the contracting carrier assumes obligations not
imposed by the Warsaw Convention or any waiver of rights conlerred thereby or any special
declaration of interest in delivery at destination contemplated in Articie 22 thereof, shall not affect
Lhe actual carrier unless agreed to by him.

ARTICLE [V

Any complaint to be made under the Warsaw Convention to the carrier shalt have the same
effect whether addressed to the contracting carrier or to Lhe actual carrier.

ARTICLE V

In relation to the carriage performed by the actual carrier, any servant or agent of (hat carrier
or of the contracting carrier shall, if he proves that he acted within the scope of his employment,
be entitled 1o avail himself of the limits of tability which are applicable under the Guadalajara
Convention as applied by this Schedule to the carrier whose secvant or agent he is nnless 1t is

roved thal he acted in a manner which, under the Warsaw Convention, prevenls the limits of
iability from being invoked.

ARTICLE V]

In relation to the carriage performed by the actual carrier, the aggregate of the amounts
recoverable from that carrier and the contracting carrier, and from their servants and agenls acting
within the scope of their employment, shall not exceed the highest amount which could be awarded
against either the contracting carrier or the actual carrier under the Guadalajara Convention as
applied by this Schedule, but none of the persons mentioned shalk be Jiable for a swn in excess of
the limil applicable to kim.

ARTICLE V[T

In relation to the carriage performed by the actual carvier, an action for damages may be
brought, at the option of the plainliff, against that carrier or the contracting carvier, or against
both together or separately.

ARTICLE 1X

(1) Any contraciual provision tending to relieve the contracting carrier or the actunl carrier
of liability under the Guadalajara Convention as applied by this Schedule or to fix a lower limit
than that which is applicable according to the Guadalajara Convention as applied by this Schedule
shall be nuil and void, but the nullity of any such provision does not inveolve the nullity of the
whole agreement, which shall remain subject to the provisions of the Guadalajara Convention as
applied by this Schedule.
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CAP. 500 Carriage by Air

(2) In respect of the carriage performed by the actual carries, the preceding paragraph shail
not apply to coniractual provisions governing loss or damage resulting from 1he inherent delect,
quality or vice of the cargo carried.

(3} Any clause contained 1 an agreement for carriage and all special agreements entered
into before the damage occurred by which the parties purport to infringe the rules laid down by
the Guadalajara Convention as applied by this Schedule, whether by deciding the law to be
applied, or by altering the rules as Lo jurisdiction, shall be null and void. Nevertheless, for the
carriage of cargo arbitration clauses are ullowed, subiect to the said Convention as appliea by this
Schedule.

ARTICLE X

Nothing in the Guadalajara Convention as applied by this Schedule shall affect the rights and
obligations of the two carriers between themselves.

ArTiCLE XI
Nothing herein contained shalt impose any labikity on the Postmaster General of Hong

Kong.
[App. 11 p CHI Sch. 2

SCHEDULE 4 fss. 2(1), 13, 14, 15,

16, 17 & 18]
[NTERNATIONAL CARRIAGE UNDER THE WARSAW CONVENTION

(1) The amended Convention and the Guadalajara Convention as adapted and modified in
the forms set out, respectively, in Part T and Part I0 of this Schedule shall apply in respect of
carriage which is “international carriage” as defined in puragraph (2) of this Schedule.

(2) For the purposes of section 4 of this Ordinance and of this Schedule “international
carriage” (5 iE M) Eas the meaning assigned to it in paragraph (2} of Article 1 in Part I of this
Schedule.

PART |

Application of the amended Convention

CHAPTER 1
SCOPE— DEFINITIONS
Article 1

(1) This Schedule applies to all international carringe of persons, buggage or cargo
performed by aircraft for reward. It applies equally o gratuitous carriage by aircraft performed by
an air transport undertaking.

(2) “International carriape” (BIMFEM) means any carriage in which, according to the
contract made by the parties, the place of departure and the place of destination, whether or not
there be a break in the carriage or a transshipment, are situaied either within the territories of
two States Parties to the Warsaw Convention or within the territory of a single such State, if
there is an agreed stopping place within the territory subject to the sovereignty, suzerainty,
mandate or authority of another State, even though that State is not a Pasty to the Warsaw
Convention.
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(3) A carriage to be performed by several successive air carriers is deemed, for Lhe purposes
of this Schedule, 10 be one undivided carriage, if it has been regarded by the parties as a single
operation, whether it had beei agreed upon under the form of a single contract or of a series of
coatracts, and it does not fose its international characler merely because one contract or a series ol
contracts is 1o be performed entirely within a territory subject to the sovereiguty, suzerainty,
mandale or zuthorily of the same Stale Party.

Article 2

(1) This Schedule applies to carriage performed by the State, not being a State which has
availed itsell of the Additonal Protocol to the Warsaw Convenlion, or by legally constituted
public bodies provided it falls within the conditions laid down in Arlicle 1.

(2) This Schedule does not apply to carriage performed under the terms of any inlernationat
postal Convention.

CHAPTER 11
DOCUMENTS OF CARRIAGE
SECTION 1—Passenger Ticket
Article 3

(1) For the carriage of passengers Lhe carrier must deliver a passenger tickel whicl shail
coniain the following parliculars—

(@) the ptace and date of issue;

(b) the place of departure and of destination;

(¢} the agreed stopping places, provided that the carrier may reserve the right to alter
the stoppin aces wy case of necessity, and that if he exercises thatl cight, the
alteration sﬁaﬂ not have the elfect of depriving the carringe of its international
character;

(d) the name and address of the carrier or carriers;

(e) a statement that the carriage is subject to the rules relating 10 liability established by
the Warsaw Convention.

(2) The absence, irregularity or loss of (he passenger ticket does not affect the existence or
the validity of the contract of carriage, which shall none the less be subject 1o the rules of this
Schedute. Nevertheless, if the carrier accepts a passenger without a passenger ticket having been
delivered he shall not be entitted to avail himself of those provisions of this Schedule which exclude
or limit his liability.

Secmion 2— Baggage Check
Article 4

(1) For the carriage of baggage, other than small personal objects of wlich (he passenger
takes charge himself, the carrier must deliver a baggage check.
{2) The bagpage check shall be made out in duplicate, one part for the passenger and the
other part for the carrier.
(3) The baggage check shall contain the foliowing particulars—
(a) the place and date of issue;
(D) the place of departure and of destination;
() the name and address of the carrier or carriers;
(@) the number of the passenger ticket;
(e} a statement that delivery of the baggage will be made tu the beaier of the bagpage
check;
(£} the number and weight of the packages;
(g} the amournt of the value declared in accordance with paragraph (2} of Article 22 in
Part ¥ of this Schedule;
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CAP. 500  Curriage by Air

(h) a statement that the carriage is subject to the rules relating to liability established by
the Warsaw Convention.

(4) The absence, irregularity cr loss of the baggage check does not affect the existence or the
validity of the contract of carriage, which shall none the less be subject to the rules of this
Schedule. Neverthetess, if the carrier accepts baggage without a baggage check having been
delivered, or if the baggage check does not contain the parliculars set oul at subparagraphs (),
(/) and (#) above, the carrier shall not be entitled to avail himself of those provisicns of this
Schedule which exclude or limit his liability,

SECTION 3—Air Waybill
Article 5

(1) Every carrier of cargo has the right to require the consignor to make out and hand over
to him & document called an “air waybill”; every consignor has the right to require the carrier to
uccept Lhis document.

(2) The absence, irvegularity or loss of this document does not affect the existence or the
validity of the contract of carriage which shall, subject to the provisions of Article 9, be none the
less governed by the rules of this Schedule.

Article 5

(1} The air waybill shall be made out by the consignor in three original parts and be handed
over with the cargo.

{2) The first part shall be marked “for the carrier”, and shall be signed by the consignor, The
second part shall e marked “for the consignee™; il shall be signed by the consignor and by the
carrier and shall accompany the cargo. The third part shall be signed by the carrier and handed by
him to the consignor afier the cargo has been accepted.

(3} The carrier shall sign on acceptance of the cargo.

(4)d The signature of the carrier may be stamped; that of the consignor may be printed or
stamped,

(5) 1If, at the tequest of the consignor, the carrier makes out the air waybill, he shall be
deemed, subject to proof to the contrary, to have done so on behalf of the consignor.

Article 7

The carrier of cargo has the right to require the consigner to make out separate air waybills
when Lhere is more than one package.

Article 8

The air wayhill shall contain the following particulars—

(u} the place and date of its execution;

(b} the place of departure and of destination,

() the agreed stopping places; provided that the carrier may reserve the right to aller
the stopping pEu:es in case of necessity, and that if he exercises that right the
alteration shall not have the offect of depriving the carrfage of ils inlernational
characler;

{(d) the name and address of the consignor;

{e) the name and address of the first carrier;

(/) the name and address of the consignee, it the case so requires;

(#) the naiure of the cargo;

(h) the number ol the packages, the method of packing and (he particular marks ar
numbers upon them,

(i) the weight, the quantity and the volume or dimensions of the cargo,

(/) the apparert condition of the cargo and of the packing;

(k) the freight, if it has been agreed upon, the date and place of payment, and the peisen
who is to pay it;
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CAP. 500 Carriage by Air 33

(fy if the cargo is sent for payment on delivery, the price of the cargo, and, if the case so
requires, the amount of the expenses incurred;

(/m) the amount of the value declared in accordance with paragraph (2} of Arlicle 22 in
Part I of this Schedule;

(#) the number of parts of the air waybill;

(o) the documents handed to the carrier to accompany the air waybill;

(p) the time fixed for the completion of the carriage and a brief note of the route to be
foliowed, if these maitters have been agreed upon,

(g) 2 statement that the carriage is subjecl to the rules relating to liability established by
the Warsaw Convention.

Article 9

If the carrier accepls cargo without an air waybill having been made out, or if the air waybili
does not contain all the particulars set out in subparagraphs (@) to {f) mnclusive and (g) of
Article 8 in Part T of this Schedule, the carrier shafl not be ¢milled to avail himself ol the
provisions of this Schedule which exclude or limit his liability.

Article 10

{1} The consignor is responsible for the correctness of the particulars and statements relaliug
to the cargo which he inserts in the air waybill.

{2) The consignor will be liable for all damage suffered by the carrier or any other person by
reason of the irregularity, incorrectness or incompleieness of the said particulars and statemenls.

Article 1

(1) The air waybill is prima [acie evidence of the conclusion of the contract, of the receipt of
the cargo and of the conditions of carriage.

(2) The statements in the air waybill relating to the weight, dimensions and packing of the
cargo, as well as those relating to the number of packages, are prima facie evidence of the lacis
stated; those relating to the quantity, volume and condition of the cargo do not conslitute evidence
against the carrier except so far as they both have been, and ace stated in the air waybill to have
been, checked by him in the presence of the consignor, or relaie to the appareni condition of the
cargo.

Article 12

(1) Subject 1o his liability to carcy out all his obligations under the contract of carriage, the
consignor has the right to dispose of the cargo by withdrawing it at the aerodrome of departure or
destination, or by stopping it in the course of the journey on any landing, or by calling for it to be
delivered at the place of destination or in the course of the journey to a person other than the
consignee namcc? in the air waybill, or by requiring it 1o be returned to the aerodrome of
departure. He must not exercise this right of disposition in such a way as to prejudice the carrier
or other consignors and he must repay any expenses occasioned by the exercise of this right.

(2) Ifitis impossible to carry out the ordees of the consignor the carrier must so inform him
forthwith. ‘

(3) If the carrier obeys the orders of the consignor for the disposition of 1hie carge without
requiring the production of the Fal‘t of the air waybill delivered (o the latier, he will be liable,
wilhout prejudice to his right of recovery from the consignor, for any damage which may be
caused thereby to any person who is lawlully in possession of that part of the air waybill.

{4) The nght conferred on the consignor ceases at the moment when that of the consignee
begins in eccordance with Article 13. Nevertheiess, if the consignee declines lo accept the air
waybill or the cargo, or if he cannol be cominunicated with, the consignor resummes his right of
disposition.
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CAP. 500 Carriage by Air

Article 13

(1) Except in Lhe circumstances set oul in the preceding Article, the consignee is entitled, on
arrival of the cargo at the place of destination, to require the carricr to hand over to him the air
waybill and to deliver the cargo to him, on payment of the charges due and on complying with the
conditions of carriage set out in the air waybill,

(2) Unless it is otherwise agreed, it is the duty of the carrier to give notice to the consignee as
soon as the cargo arrives.

(3) If the carrier admits the loss of the cargo, or if the cargo has not arrived at the expiration
of 7 duys after the date on which it ought to have arrived, the consignee is entitled to put into [oree
apgainst the carrier the rights which flow Itom the contract of carriage.

Article 14

The consignor and the consignee can respeclively enforce all Lhe rights given them by Articles
12 and 13, ea_ch in his own name, whether he is acting in his own inlerest or in the interest of
another, provided that he carries out the obligations imposed by the contract.

Article 135

(1) Articles 12, 13 and 14 do not affect either the relations of the consignor or the consignee
with each other or the mutual relations of third parties whose rights are derived either from the
consignor or from the consignee.

2) The provisions of Articles 12, 13 and 14 can only be varied by express provision in the air
waybill.

(3) Nothing in this Schedule prevents the issue of a negotiable air waybill.

Article 16

(1) The consignor must furnish such information and attach ic Lhe air waybill such
documents as are necessary to meet the formalities of customs, octroi or police before the cargo
can be delivered to the consignee. The consignor is liable 1o the carrier for any damage occasioned
by the absence, insutficiency or irregularity of any such information or documents, unless the
damage is due to the fault of the carrier or his servants or agents.

(2) The carrier is under no obligation to enquire into the correctness or sufficiency of such
information or documents.

CHAPTER IlI
LIABILITY OF THE CARRIER
Article 17

The carrier is liable for damage sustained in the event of the death or wounding of a passenger
or any other bodily injury suffered by a passenger, if the accident which caused the damage so
sustained took place on board the aircraft or in the course of any of the eperations of embarking
or disembarking.

Article 18

(1) The carrier is liable for damage sustained in the event of the destruction or loss of, or of
damage 1o, any registered baggage or any cargo, if the nccurrence which caused the damage so
sustained took place during the carriage by air.

(2) The carriage by air within the meaning of the preceding paragraph comprises the period
during which the baggage or cargo are in charge of the carrier, whether in an aerodrome or on
board an aircraft, or, in the case of a landing ovtside an serodrome, in any place whatsoever.
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(3) The period of the carriage by air does not extend 1o any carriage by land, by sea or by
river performed outside an aerodrome. If, however, such a carriage takes place in the performance
of a contract for carriage by air, [or the purpose of loading, delivery or transshipment, any damage
is presumed, subject to preof o the contrary, to have been e result of an event which ook place
during the carriage by air.

Article 19

The carrier is liable for damage occasioned by delay in the carriage by air of passengers,
baggage or cargo.

Article 20

(1) The carrier is not liable if he proves that he and his agents have laken all necessary
measures to avoid the damage or that it was impossible for him or them Lo take such measures.

(2) In the carriage of cargo and baggage the carrier is not liable if he proves that the damage
was occasioned by negligent pilotage or negligence in the handling of the aircraft or in navigation
and that, in ail other respects, he and his servants or agents have laken all necessary measures to
avoid the damage.

Article 21

. If the carrier proves thal the damage was caused by or contributed to by the negligence of the
injured person the court may, in accordance with the provisions of its own law, exonerale the
carrier wholly or partly from lis liability.

Artlicle 22

(1) Inthe carriage of passengers the liability of the carrier for each passenger is limited to the
sum of 125,000 francs. Where, in accordance with the law of the court seised of the case, damages
may be awarded in the form of periodical payments, the eguivalent capital value of the said
payments shall not exceed 125,000 francs. Nevertheless, by special contract, the carrier and the
passenger may agree to a higher iimit of liability.

(2) In the carriage of registered baggage and of cargo, the liability of the carrier is limniled to
a sum of 250 francs per kilogram, unless the consignor has made, at the lime when the package
was handed over to the carrier, a special declaration of the value at detivery and has paid a
supplementary sum if the case so requires. In that case the carrier will be liable (o pay u sum not
exceeding the declared sum, unless he proves thiat ihat sum is grealer (han the aclual value Lo the
consignor at delivery.

(3) As regards objects of which the passenger takes charge himself the Lability of the carrier
is limited to 5,000 francs per passenger.

(4) The sums mentioned above shall be deemed Lo refer to the French franc consisting of
65 milligrams gold of millesimal fineness 900. These sums may be converied into any naiional
currency in round figures.

Article 23

Any provision tending {o relieve the carrier of liability or to fix a lower limit than that which
is laid down iu this Schedule shall be null and void, but the nullity of any such provision dees nol
involve the nuliity of the whole contract, which shall remain subjecl to the provisions ol this
Schedule.

Article 24

(1) In the cases covered by Artictes 18 and 19 any action for damages, however founded, can
only be brought subject to the condilions and limits set out in this Schedule.

(2) In the cases covered by Article 17 the provisions of the preceding paragraph also apply,
wilhout prejudice Lo the questicns as 0 who are the persons who have the right to bring suit and
what are their respective rights.
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CAP. 500 Carriage by Air

Article 25

(1) The carrier shall not be entitled to avail himself of the provisions of this Schedule which
exclude or limit his liability, if the damage is caused by his willul misconduct or by such defauit on
his part as, in accordance with the law of the court seised of the case, is considered ta be equivalent
te wilful misconduct.

(2) Similarly the carrier shall not be entitled to avail himself of the said provisions, if the
damage is caused as aforesaid by any servant or agent of the carrier acling within the scope of his
employment.

Article 25A

(1) If an action is brought against a servant or agent of the carrier arising out of damage to
which this Schedule relates, such servant or agent, if he proves that he acted within the scope of his
employment, shal! be entitled to avail himseif of the limits of liability which that carrier himself is
entitled to invoke under Arlicle 22.

{2) The aggregate of the amounts recoverable from the carrier, his servants and agents, in
that case, shall not exceed the said limits.

(3) The provisions of paragraphs (1) and (2) of this Article shall not apply if it is proved that
the damage resulted from an act or omission of the servant or agent done with intent to cause
damage or recklessly and with knowledge that damage would probably result.

Article 26

(1) Receipt by the person entitled to delivery of baggage or cargo without complaint is prima
facie evidence that the same has been delivered in good conditien and in accordance with the
document of carriage.

(2) In the case of damage, the person entitled to delivery must complain to the carrier
forthwith afier the discavery of the damage, and, at the latest, within 3 days from the date of
receipt in the case of baggage and 7 days from the date of receipt in the case of cargo. In the case
of delay the complaint must be made at the latesi within 14 days from the date on which the
baggage or cargo have been placed at his disposal.

(3} Every compiaint must be made in writing upon the document of carriage or by separate
notice in writing despatched within the times aforesard.

(4} Failing complaint within the times aforesaid, no action shall lie against the carrier, save
in the case of fraud on his part.

Article 27

In the case of the death of the person liable, an action for damages lies in accordance with the
terms of this Schedule against those legally representing his estale.

Article 28

(1) An action for damages must be brought, at the option of the plaintiff, in the territory of
one of the High Contracting Parties to the Warsaw Convention either before the coust having
jurisdiction where the carrier is ordinarily resident, or has his principal place of business, or has an
establishment by which the contract has been made or before the court having jurisdiction at the
place of destination.

(2) Questions of procedure shall be governed by the law of the court seised of the case.

Article 29

(1) The right to damages shall be extinguished if an action is not brought within 2 years,
reckoned from the date of arrival at the destination, or from the date on which the aiccrafl cught
to have arrived, or from the date on which the carriage stopped.

(2) The method of calculating the period of limntation shall be determined by the law of the
conrt seised of the case.
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CAP. 500 Carriage by Air 37

Article 30

(1) In the case of carriage lo be performed by various successive carriers and failing within
the definition set out in paragraph (3) of Article i in Part 1 of this Scheduie, each carrier who
accepts passengers, baggage or cargo is subjected Lo the rules set ot in this Schedule, and is
deemed to be one of the contracting parties to the contract of carriage in so lar as the contract
deals with that part of the carriage which is performed under his supervision.

(2) In the case of carriage of this nature, the passenger or his representalive can lake action
only against the carrier who performed the carmage during which Lhe accident or the delay
occurred, save in ihe case where, by express agreement, the first carrier has assumed liability for
the whole journey.

(3) As regards baggage or carge, the passenger or consignor will have a right of action
against the first carrier, and the passenger or consignee who is entitled 10 delivery will have a right
of action against the last carrier, and further, each may take action against the carrier who
performed the carriage during whick the destruclicn, loss, damage or delay took place. These
carriers will be jointly and severally liable to the passenger or Lo the consignor or consignee.

CHAPTER IV
PrOVISIONS RELATING TO COMBINED CARRIAGE
Arlicle 1]

(I} In the case of combined carriage perforined partly by air and partly by any olher mode
of carriage, the provisions of this Schedule apply onll; to the cariiage by air, provided that the
carriage by air falls within the terms of Article 1.

(2} Naothing in this Schedule shall prevent Lhe parties in the case of combined carriage from
inserting in the document of air carriage conditions relating to other imodes of carriage, provided
that the provisions of Lhis Schedule are observed as regards the carriage by air,

CHAPTER V
(GENERAL AND FINAL PROVISIONS
Axticle 32

Any clause contained in the contract and alt special agreements enlered into before the
damage occurred by which the parties purport 1o infringe the rules laid down by this Schedule,
whether by deciding the law to be applied, or by altering the rules as to jurisdiction, shall be null
and void. Neveriheless for the catriage of cargo arbilration clauses are allowed, subject to this
Schedule, if the arbitration is to take place within one of the jurisdictions referred to in paragraph
(1) of Artlicle 28 in Part | of this Schedule.

Article 33

Nothing contained in this Schedule shall prevent the carrier either from refusing to enter inlo
any contract of carriage, or from making regulations which do not conllict with the provisions of
this Schedule.

Article 34

This Schedule does not apply (o interpational carriage by air performed by way of
experimental trial by air navigation undertakings with the view to the establishiment of a regular
line of air navigation, nor does it apply 1o carriage perfonned in extraordinary circumstances
aulside the normal scope of an air carrier’s business.
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CAP. 500 Carriage by Air

Article 35

The expression “days” (H) when used in this Schedule meuns current days not working days.

ADDITIONAL PROTOCOL TO THE WaRrSAW CONVENTION

( With reference ro Article 2)

The Righ Contracting Parties reserve fo themselves the right to declare at the time of
ratification or of accession that paragraph (1) of Article 2 of this Convention shali nol apply (o
international carriage by air performed directly by the State, its colonies, protectoraics or
mandaled territories or by any cther territory under its sovereignty, suzerainty or authorily,

ParT I}
Application of the Guadalajara Convenlion

ARTICLE T

In the Guadalajara Convention as applied by this Schedule—

() “the Warsaw Convention™ (¥ )22 #1) means the amended Convention as applied by
this Schedule;

(&) “contracting carrier” (FT#1/K@A) means a person who as a principal makes an
agreement for carriage governed by the Warsaw Convention with a passenger or
consignor or with a person acting on behalf of the passenger or consignor,

(¢} “actual carriec” (B MEZRI® A) means a person, other than the contracting carrier,
who, by virtue of authority from the comractin%carrier, performs the whole or part
of the carriage contemplated in paragraph (b} but who I5 not with respect to such
part a successive carrier within the meaning of the Warsaw Convenlion. Such
authorily is presumed in the absence of proof to the contrary.

ARTICLE T]

if an actual catrier performs the whole or part of carriage which, according to the agreement
referred to in paragraph (b) of Article I, is governed by the Warsaw Cunvention, boilll the
contracting carrier and the actual carrier shall, except as otherwise provided in the Guadalajars
Convention as applied by this Schedule, be subject to the rules of the Warsaw Convention, Lhe
former for the whole of the carriage contemplated in Lhe agreement, the latter solely for (he
carriage which he performs.

ArTICLE IT]

(1) The acts and omissions of the actual carrier and of his servants and agents acting within
the scope of their empioyment shall, in relation 10 the carriage performed by the aciual carrier, be
deemed to be also those of the contracting carrier,

{2) The acts and omissions of the contracting carrier and of his servants and agents acting
within the scope of their employment shali, in relation to the carringe performed by the actual
carrier, be deemed to be also those of the actual carrier, Neveriheless, no such act or omission shall
subject the actual carrier to liability exceeding the limits specified in Article 22 of the Warsaw
Convention. Any special agreement under which the contracting carrier assumes obligations not
imposed by the Warsaw Convention or any waiver of rights conferred by that Convention or any
special declaration of interest in delivery at destination contemplated in Article 22 of (he said
Convention, shall not affect the actual carrier unless agreed to by him.
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CAP. 500 Curriage by Air 39

ARTICLE FV

Any complaint to be made or order to be piven under the Warsaw Convention to the carrier
shall have the same effect whether addressed to the contracling carrier or lo the actual carrier.
Nevertheless, orders referred to in Article 12 of the Warsaw Convestion shail only be effective if
addressed Lo the contracting carrier,

ARTICLE V

In relation to the carriage perforined by the actual carrier, aay servait or agent of that carrier
or of the contracting carsier shall, il he proves that he acted wi.nin the scope of his employiment,
be entitled 0 avail himsslf of the limits of fability which are a,.plicable under the Guadalajara
Convention as applied by this Schedule to the carrier whose servant or agent he is unless it is
proved that he acted in a manner which, under the Warsaw Convention, prevents the limits of
liability from being invoked.

ARTICLE VI

In relation to the carriage performed by the actual carries, the aggregate of the amounts
recoverable from that carrier and the contracting carrier, and from their servants and agents acting
within (he scope of their employment, shall not exceed the highest amnount which could be awarded
against eilher the contracting carrier or the actual carrier under the Guadalnjara Convention as
applied by this Schedule, but none of the persons mentioned shall be liable for & sum in excess of
the limit applicable to him.

ARTICLE VI

In relation to the carriage performed by the aclual carrier, an action lor damages may be
braught, at the option of the phaintiff, against that carrier or the contracting cayrier, or against
both together or separately. If the action 1s brought against only one of those carriers, that carrier
shall have the right to require the other carrier 10 be joined in the proceedings, the procedure and
elfects being governed by the law af the courl seised of the case,

ArticLe VIH

Any aclion for damages contemplated in Article VIl of the Guadalajara Conveniion as
applied by this Schedule must be brought, at the option of the plainliff, either before a conrt in
which an action may be brought against the contracting carrier, as provided in Article 28 of the
Warsaw Convention, or before the court having jurisdiction at the place where the actual carrier is
ordinarily resident or has the principal place of business,

ARTICLE 1X

(1) Any contractual provision tending to relieve the contracting carrier or the actnal carrier
of liability under the Guadalajara Convention as applied by this Schedule or 1o fix & lower limit
than that which is applicable according to that Convention as so aipplicd shall be null and void,
but ke nullity of any such provision does not involve the nullity of he whole agreement, which
shall remain subject to the provisions of the said Convention as so applied.

(2) In respect of the carriage performed by the actual carrier, the preceding paragraph shall
not apply to contractual provisions governing loss or damage resulling from the inherent defect,
quality or vice of the cargo carried.

(3) Any clause contained in an agreement for carriage and all special agreements entered into
belore the damage occurred by which the parlies purport Lo nfringe the roles laid down by the
Guadalajara Cenvention as applied by this Schedule, whether by deciding the law Lo be applied, ot
by altering the rules as to jurisdiction, shall be null and void. Neverlhetess, lor the carriage of
cargo arbitration clauses are allowed, subjecl {o the said Convention as so applied, il the
arbitration is to take place in one of the jurisdiction referred Lo in Article VIH.
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CAP. 500 Carriage by Air

ARTICLE X

Except as provided in Article VII, nothing in the Guadalajaru Convention as applied by this
Schedule shall affect the rights and obligations of the two carriers between themselves,

lef App. ITE p. CHY Sch. 4]

SCHEDULE 5

{ Omitted us spent)
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