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Purpose
1.
This paper provides background information on the discussions of Members of
the Legislative Council (LegCo) on limited liability for professional practices.

Background
2.
The issue of limited liability for professional practices was brought to the
attention of the Panel on Administration of Justice and Legal Services (the Panel) by
the Law Society of Hong Kong at a meeting on 14 June 2004, when the Law Society
informed members that it was studying limited liability practices adopted in other
jurisdictions, including the model of limited liability partnership (LLP) for solicitors in
England and Wales of the United Kingdom (UK).

Research Report on “Limited Liability Partnership and Liability Capping
Legislation for the Practice of Law in Selected Places”
3.
At the request of the Panel, the Research and Library Services Division of the
LegCo Secretariat prepared the above Research Report, which was considered by the
Panel at its meeting on 31 March 2005. The Research Report examined the basic
concepts of business structures to limit liability, with particular reference to LLP in the
practice of law. The jurisdictions covered in the Research Report were the UK, the
State of New York (NY) and New South Wales of Australia (NSW).
4.
In brief, LLP is a model for doing business which rendered the privileges of
limited liability to the innocent members/partners so as to insulate their personal assets
from claims incurred by the faults of other members/partners. Regarding the three
jurisdictions studied –

-
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(a)

LLP is adopted in the UK and NY. It is open to all types of business in
UK, whilst limited to around 40 licensed professions in NY. Under the
LLP statutes in UN and NY, members/partners of an LLP are liable for
their own faults, but not for each other’s acts or omission solely by virtue
of being a member/partner of that LLP; and

(b)

NSW does not adopt LLP but there is in place liability capping
legislation which limits liability capping to members of those
occupational associations which have set up their own professional
standards schemes approved by the Professional Standards Council.
The capping of liability covers the members of the associations
regardless of whether they have personal involvement in the wrongful
act or not. Under the Solicitors Scheme, in particular, the maximum
liability for each claim depends on the number of principals in the legal
practice.

Panel meeting on 31 March 2005
5.
Representatives of the Hong Kong Institute of Certified Public Accountants
(HKICPA) and the Law Society attended the Panel meeting on 31 March 2005 for
discussion of the item. In the view of the HKICPA, the joint and several liability
framework is no longer appropriate in the present commercial and business
environment, as it results in liability wholly disproportionate to the contribution of any
particular defendant to the overall loss. In this regard, Hong Kong is trailing behind
other jurisdictions in implementing professional liability reform, as jurisdictions
elsewhere have introduced liability protection measures for professionals including
LLPs, proportionate liability, statutory liability cap and ability of professionals to limit
their liability contractually. A reform on limiting professional liability is therefore
urgently required to bring Hong Kong in line with what had already been adopted in
other major financial centres, so as to enable Hong Kong to compete with them on a
level playing field.
6.

The HKICPA proposes a three-pronged approach, namely –
(a)

introduction of a system of proportionate liability under which the
liability of a defendant is limited to that proportion of the damages
suffered by a plaintiff which is directly referable to that defendant’s
degree of fault;

(b)

repeal of the relevant provision in section 165 of the Companies
Ordinance to allow auditors to agree contractually with their clients on
limits for the auditors’ liability in respect of audit work; and

(c)

introduction of LLPs which would remove the risk for the innocent
partners but leave the claimant with a remedy against the LLP and the
individual partner or partners responsible for the alleged breach of duty.

-
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7.
The Administration’s preliminary response is that it cannot make any
commitment to introduce any forms of limiting liability without undertaking an
assessment of the impact on professional practices and businesses and the public.
The Administration would prepare a paper for consideration by the Policy Committee,
which is expected to be completed in five to six months. The Administration would
revert to the Panel on the progress in due course.
8.
The Panel noted that a Working Party of the Law Society had prepared a report
on LLP in August 2004. The Panel agreed to invite the Law Society to brief
members on the report at the meeting to be held on 23 May 2005.

Recent development
9.
At the Council meeting on 4 May 2005, Hon TAM Heung-man raised a LegCo
question concerning the Administration’s position on the HKICPA’s proposals. Some
other Members also raised supplementary questions relating to the introduction of
proportionate liability and LLPs in Hong Kong. An extract from the draft Official
Record of Proceedings of the Council meeting on 4 May 2005 is in Appendix I.

Relevant papers
10.
A list of the relevant papers which are available on the LegCo website is in
Appendix II.
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Appendix II
Limited liability for professional practices
Relevant papers/documents

LC Paper No.

Papers/Documents

Research Report
RP04/05

-- Research Report on "Limited Liability
Partnership and Liability Capping Legislation
for the Practice of Law in Selected Places"

Submissions
CB(2)1099/04-05(01)
(English version only)

-- Submission from the Hong Kong Institute of
Certified Public Accountants

CB(2)1613/04-05(02)
(English version only)

-- Report of the Working Party of the Law
Society on Limited Liability Partnership

Minutes of meetings of Panel on Administration of Justice and Legal Services
CB(2)245/04-05

-- Minutes of meeting on 9 November 2004

CB(2)1590/04-05

-- Minutes of meeting on 31 March 2005

LegCo question raised at Council meeting
LegCo question raised by Hon TAM Heung-man on "Reform in Professional
Liability" at the Council meeting on 4 May 2005

