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" REVIEW OF. CRIMINAL »LEGAL AID FEES PROSECUTION FEES AND .

" Thank you for your letter dated 9 July 2004 3 pl'OPOSlng t0 effect & 4.4% reduction in the ) : L
- above fees following the decrease in the Consumer Price Index (“CPI”) fo1j the prevm_us 20

- years.

o ,strong objection to the pmposed reducuon in fees

" The Scmety noted the proposal thh -grave concemn and would hkc to put on- record its: "

' Whl]st the Prosecuuon Fees and the Duty Lawycr Fees are both based on the Cnmmal" S
“Legal ‘Aid Fees prescribed in Rule 21 of the. Legal Aid i Criminal Rules (“the Rules™), -
. practitioners doing criminal legal aid cases have, for a long time, expressed dxscontent; o
about the criminal legal aid remuneration system: Govemment’s latest proposal to cut

fees in line with the CPT will thus make it increasingly difficult for practitioners to apply'. :

- proper professmnal standards in carrym g out.criminal legal ald assxgmnents

N To h1gh11ght the major deﬁc:cncy nf the system we uou}d pomt out that the Ru]es e

provide for solicitors to be paid in the sime manner as a barrister by: a brief fee dnd daily

" refreshers. However, under the ‘Rules, barristers are also paid for conferences &t an -

hourly rate (see Rule 21 (LD, (g) and (h)). - There are no similar provisions for solicitors. S
“Yet the main task of an instructing solicitor is to prepare a case for trial.” This requires the -

solicitor to have conferences with the bamster ‘and most unportantly, with the chent o »
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L Cases very enonnously i How’ much preparauon work is needed The maximum bnef S
“makes 1o prmns:on f0r the amoum‘. of prepanmon work the sohcltor has properly dcme

o ,T‘ms is not only unfalr it works agamst professmnal standards Practmoners understand T
- that in criminal cases, clients’ interests are- served by -
- . thorough preparation including reading all the case papers and ‘unused material” L
e adv;smg the client to plead Guilty when the présecution.evidence is. overwhe]mmg :

© e agreeing uon-controvermal ewdence s0'as ho present the defence case as clearly as .
' possﬂ:le : S : : : '

- Loglcally, however the only way that many cases could be made ﬁnancxally Worthwhlle" | o
would be: to do little or no preparation, to encourage the client to plead Not. Guﬂty, and - .
. to refuse to agree ewdence 50 as to extend the length of the tnal o

" You. can sec from the above that solicitors who do fulfill their professional duties are.
. -already left with no compensanon for their efforts.- Accordingly, a. further reduction-in - -

fees resulting in exceptionally. low fee levels would dlscourage SOllCltOrS, partmularly the S
. more expenenced omes, from aceeptmg cases, '

A eounter—argmnent may be’ that if you d0n’t hke the fees dont accept the .case. T
However, solicitors will know very little - abouit a case when they are offered .an R s
ass1gnment The.amount of preparanon that wnl] be reqmred wﬂl be unknown.

- ,All ll]ustmtlon of how the present System i$ ﬂloglcal is whcn a case is prepared for mal .
- and-at the last moment the: defendant pleads Guilty. - The solicitor who has prepared the - ,
© case for a Not Guilty plea is paid no more than if the-case had been prepared for a pleaof ..
' Guilty. When'the fixed fee is divided by the hours sPent is preparauon, the sohcltor can
end up-being pald at ndiculously low Tates. . '

There are further ob_]ecuons to the system such as; o S
" = the system is inflexible with the maximum amout that a sohc1tor can'be pald bemg -
- fixed by law. In‘espectwe of the number of hours that have been properly speatin. .
.~ preparing the case for court, the Director of Legal Aid has. no discretion to increase . .
- . fees over the maximum limit even though he may think this is justified. . L
- there is a general lack of Ti ght to lawyers to appeal agamst any assessment of costs S
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N ‘The Comlmttee has 1ndeed set up 1ts mtcmal Workmg Party to. conduct an m—depth" R
review of the system: Short of reviewing the system, the Society objects to.the piecemeal
~ teview of fees based .purely on' the :movement. of the CPI over the previous .years; .-
~ particularly when the economy is seen'to be recovering. The most, recent. two-year period .
" had the very exceptional effect of SARS depressing ‘the -index. I'urther the extended”
period of deflation has now come to- an end this year, which meansthat pnccs generally, R
" which will be réflected in rents and office overheads for- solicitors, will be rsing. This .
* - current adjustment thus seems to be at the'bottom of the price levels. If at present the.

~ system is at crisis point, that will be exacerhated as prices rise but fees stay fixed at the' o
lowest pomt of the 1nclex o

C We note in thls rcgard that 1t has not been'a- tradmon for the Govemment to. follow the-"
*. . CPI trend in every fee review. In the 1998 review, despite a recorded increase.of 10% in ... -
. the CPI(C) for the reference . period, the Gavemment did not make any-upward o
adjustment to fees in view of the worsening economic climate and market condition at the -
- time of review. In the 2000 review, despite the. CPY(C) having decreased by 8.8% for the ..
reference period, as -this more or less offset the CPI(C) increase accumulated in the L
- previous reference period, the Administratiori chose to freeze the fee levels. . Given that.
~ the fee level has already been ad_]usted downward by 4.3% in the last review exerciseand.
- in view of the recovering economy, it does not seem 10 be justifiable for the- Govcmment’ _
. to Just follow the CPI to request fora fee reductmn at t}ns smge :

| -In the hght of what ‘we have sald above we would urge the GOVE:mmenl to senously e .
- cousider its, propoqal on fee reduction.” We look forward to receiving your comments and

. shall be.pleased to meet w1th you to. cxplam our posmom if you consider this to be B
S 'helpful : . :

.. .. Assistant Director of Pracnuoners Affau's ’ '

Coccl Mr Mlchael Lmtern—Smlth Presment
* " The Finance Commxttee LegCo -~ ' _
- The LegCo Panel on Achmmstmuon of Jus’ace and Lega] Serv:ces
- Mr. Andrew Bmce c/o the Hong Kong Bar Assocmncm C
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