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The Panel on Food Safety and Environmental Hygiene has decided to
hold a meeting on 30 August 2005 to discuss the enforcement of the Harmful
Substances in Food (Amendment) Regulation 2005 (L.N. 137 of 2005) (“the
Amendment Regulation”). This paper provides the legal background for members’
information.
Harmful Substances in Food (Amendment) Regulation 2005
2.
The Amendment Regulation was made under sections 55(1) and 57 of
the Public Health and Municipal Services Ordinance (Cap. 132) (“the Ordinance”).
Under section 55(1), the Director of Food and Environmental Hygiene may, so far as
appears to him to be necessary or expedient in the interests of the public health, or
otherwise for the protection of the public, make regulations for requiring, prohibiting
or regulating the addition etc. of any specified substance to food intended for sale for
human consumption. Pursuant to this power the Director has made the Harmful
Substances in Food Regulation (Cap. 132 sub. leg. AF) (“the Principal Regulations”).
Under section 57 of the Ordinance, regulations made under section 55 may include
provision for the prohibition, restriction or regulation of the sale etc. of live poultry,
live reptiles and live fish in the same manner as if such were food.
3.
The First Schedule to the Principal Regulations is a list of substances the
maximum concentration of which in specified foods is prescribed. Under regulation
3 of the Principal Regulations, no person shall import, consign, deliver, manufacture
or sell, for human consumption, any food of a description specified in the First
Schedule which contains any substances or the description of such substances
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specified therein in greater concentration than is prescribed. Under regulation 5 of
the Principal Regulations, contravention of regulation 3 is an offence punishable by a
fine at level 5 (i.e. $50,000) and imprisonment for 6 months.
4.
The Amendment Regulation adds malachite green into the list of
substances in the First Schedule. The maximum concentration prescribed is 0
microgram per kilogram in “any food (including liver fish, live reptiles and live
poultry)”. The effect of the addition is that importing, consigning, delivering,
manufacturing or selling any food (including live fish, live reptiles and live poultry)
for human consumption which contains malachite green becomes an offence
punishable by a fine at level 5 and imprisonment for 6 months. The Amendment
Regulation commenced operation on the date it was published in the Gazette (i.e. 26
August 2005).
5.
The Health and Welfare Bureau has issued a LegCo Brief (File Ref:
HWF(F) CR 2/3231/05) dated August 2005 on the Amendment Regulation.
Enforcement
6.
The enforcement powers are all in existing provisions of the Ordinance.
Under section 58 of the Ordinance, the Director of Food and Environmental Hygiene
has the power to call for information as to composition of substances used in the
preparation of food. Under section 59(1)(b), the Director has the power to authorize
any public officer to seize and remove any food if it appears to him that any regulation
made under section 55 has been contravened. Under section 62, any public officer
authorized by the Director may take samples for analysis. A copy of sections 58, 59
and 62 is attached.
Statutory defence
7.
Under section 70 of the Ordinance, a person against whom proceedings
are brought under the Principal Regulations is entitled to have any person to whose act
or default he alleges that the contravention of the provisions in question was due
brought before the court. If, after the contravention has been proved, the original
defendant proves that the contravention was due to the act or default of that other
person, that other person may be convicted of the offence, and, if the original
defendant further proves that he has used all due diligence to secure that the
provisions in question were complied with, he shall be acquitted of the offence.
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8.
Another statutory defence is in section 71 of the Ordinance which
provides that in any proceedings for an offence under the Principal Regulations, being
an offence consisting of selling, or offering, exposure or advertising for sale or having
in possession for the purpose of sale, any article or substance, it shall be a defence for
the defendant to prove―
(a)

that he purchased it as being an article or substance which could
lawfully be sold or otherwise dealt with as aforesaid, or, as the case
may be, could lawfully be sold or dealt with under the name or
description or for the purpose under or for which he sold or dealt
with it, and with a written warranty to that effect; and

(b)

that he had no reason to believe at the time of the commission of the
alleged offence that it was otherwise; and

(c)

that it was then in the same state as when he purchased it.

In the case of a warranty given by a person resident outside Hong Kong, the defendant
is required to prove that he had taken reasonable steps to ascertain, and did in fact
believe in, the accuracy of the statement contained therein. This defence is also
available to a servant or agent of the person who purchased the article or substance
under a warranty. The section also provides that a name or description entered in an
invoice shall be deemed to be a written warranty that the article or substance to which
the entry refers can be sold or otherwise dealt with under that name or description by
any person. A copy of sections 70 and 71 are attached for members’ reference.
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