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Legislative Council

LC Paper No. LS14/04-05

Legal Service Division Paper for the LegCo Panel on Security
Meeting to be held on 2 November 2004

Recent judgments on the powers of the Independent Commission
Against Corruption to search for and seize journalistic material

The Panel on Security will discuss “Powers of the Independent Commission
Against Corruption to search for and seize journalistic material” at its meeting of 2
November 2004. Chairman of the Panel has instructed the Legal Service Division to
prepare a paper on two recent judgments related to this topic to assist members. The two
judgments are :-

(1) So Wing Keung v. Sing Tao Limited and Hsu Hiu Yee (HCMP 1833/2004)
handed down by Hartmann J. of the Court of First Instance on 10 August 2004,
and

(2) So Wing Keung v. Sing Tao Limited and Hsu Hiu Yee (CACV 245/2004)
handed down by Hon Ma CJHC, Stuart-Moore V-P & Stock JA of the Court of
Appeal on 11 October 2004.

This paper aims to highlight some of the more salient points in the judgments. The
Independent Commission Against Corruption (“ICAC”) has provided full text of the two
judgments vide its paper to the Panel (LC Paper No. CB(2) 111/04-05 (03)). The statutory
provisions relating to search and seizure of journalistic material are contained in Part XII
of the Interpretation and General Clauses Ordinance (Cap. 1). They are enclosed in Annex
1.

The relevant facts

2. The Applicant So Wing Keung is an investigator of the ICAC The first
respondent Sing Tao is one of the newspapers whose premises had been searched and
material seized. The second respondent is an editor of Sing Tao.

3. The litigation started from the application by the ICAC for search warrants to
enable its officers to enter the premises of seven newspapers and the offices or homes of a
number of reporters in order to search for and seize journalistic materials.
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4. The events as set out in the judgments are essentially as follows:-

5. On 9 July 2004 a number of persons were arrested by the ICAC for suspected
corruption offences. One of the arrested persons agreed to assist the ICAC. This person
(“the Participant™) was put into the witness protection programme on 13 July 2004.

6. In the evening of 13 July 2004, lawyers acting on the instructions of people
purporting to have spoken to the Participant, sought access to the Participant. When this
was denied, on the following day, an application for a writ of habeas corpus was made to
the Court of First Instance seeking the Participant’s release from ICAC custody.

7. Details of the habeas corpus proceedings were reported in the press, though
many of the relevant hearings were either in Chambers or in camera. Amongst the matters
reported were the Participant’s identity and the fact that she was in a witness protection
programme.

8. The Court of Appeal, to which one aspect in the habeas corpus proceedings
was referred, was so concerned about the press coverage that it requested the Secretary for
Justice to look into the matter and consider what appropriate action was merited. The next
day, further reports appeared in the press which repeated the fact that the Participant was
in the witness protection programme. The result of this was the investigations of the ICAC
that formed the immediate background to the search warrants issued by Stone J.

The application for search warrants

9. In the investigation and subsequent application for search warrant, the ICAC
was concerned that two offences might be involved : -

(a) Disclosure of the identity of a participant of the witness protection programme,
in contravention of section 17(1) of the Witness Protection Ordinance; and

(b) Conspiracy to pervert the course of public justice, as certain persons may have
pursued the habeas corpus application not for the bona fide purpose of seeking
the release of the Participant but for intimidating her and thereby dissuading
her from acting as a prosecution witness.

Stone J. determined that the requirements of section 85 of the Interpretation and General
Clauses Ordinance had been met and he was obliged to issues the warrants. The learned
judge, however, also ordered that any seized materials be sealed as provided under
section 85(6) of the Ordinance so that the owner may apply to the court for their return
under section 87(1) of the Ordinance within three days of seizure.
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10. On 24 July 2004, the two search warrants were executed by the ICAC on the
respondents’ premises and various materials were seized and sealed. Subsequent to this
search and seizure Sing Tao applied for the setting aside of the search warrants and for the
return of the material seized.

Judgment of Hartmann J in the application to set aside warrants

11. The application was heard by Hartmann J, whose judgment was handed down
on 10 August 2004. The learned judge set aside the search warrants. In the light of this,
he considered it unnecessary to make a decision for the return of the materials.

Hartmann J’s overview of the statutory provisions

12. In paragraph 58 to 62 of his judgment, Hartmann J summarized the two routes
in which law enforcement bodies may access journalistic materials under Part XII of the
Interpretation and General Clauses Ordinance. The gist is that, in order of gravity, there
are two coercive measures in the statutory scheme under Part XII :-

(i) The least 'intrusive' application is one made on notice for an order to produce
journalistic material pursuant to s.84(2). This procedure does not involve any
‘without notice' entry and seizure. Instead, the parties are able to make
representations to a judge at an inter partes hearing as to whether the
journalistic material should be delivered up or the application refused. Service
of a notice under section 84 places an obligation on the recipient of the notice
to preserve the journalistic material, and does not give to the recipient liberty
to destroy confidential material. If that is done, it is subject to sanguine
punishment.

(if) The procedure of last resort is an ex parte application made under section 85
for the issue of a search warrant so that journalistic material may be searched
for and seized without notice. This procedure may be subject to the condition
that any material seized will be sealed pending a possible application for its
return or may allow the investigating agency to have immediate access to it.

13. In paragraph 64 of his judgment, Hartmann J stated that the ICAC did not seek
voluntary disclosure nor did it seek delivery up of the material by following the
‘production order route’. It went directly to the measure of last resort. In his view there
was no material placed before him to justify the ICAC determining that it should proceed
directly to seek the issue of search warrants.



The seven principles

14.

In considering the case, Hartmann J also reviewed English authorities and

stated that the principles set down in them define the principles that must be applied by our
courts in determining applications made pursuant to section 85. The seven principles he
formulated are summarized as follows :-

(i)

(1)

(iii)

(iv)

V)

(vi)

(vii)

An application for a search warrant constitutes a serious intrusion upon the
freedom of the press. The responsibility for ensuring that the procedure is not
abused lies with the courts and it is of cardinal importance that judges should
be scrupulous in discharging that responsibility.

It is for the judge to satisfy himself that there are reasonable grounds for
believing the various matters set out in the supporting affidavit. The fact that
an investigating officer, who has been investigating the matter, states in the
affidavit that he considers that there are reasonable grounds is not enough. The
judge must himself be satisfied.

An application for a search warrant should not be a matter of common form;
the preferred method should be by way of giving notice to seek a production
order under section 84 of the Interpretation and General Clauses Ordinance.

The fact that the staff of a newspaper or journalists believed to be in possession
of journalistic material may themselves be under investigation for the
commission of criminal offences is not of itself necessarily a sufficient reason
for a judge issuing a warrant. All the circumstances of the individual
application must be taken into account.

The risk that journalistic material may be hidden or destroyed must be a 'real
risk'. A judge should not issue a warrant unless material is placed before him
demonstrating that in the particular case, if notice is given, there is a real risk,
as opposed to a mere possibility, that the journalistic material will be hidden or
destroyed.

In determining an application made under s.85, a judge should give reasons for
his decision even though they need not be elaborate, because the judge is
exercising a draconian jurisdiction.

An applicant who seeks the issue of a warrant under s.85 of Part X1l must act in
the utmost good faith and disclose to the court all matters which need to be
taken into account by the court in deciding whether or not to grant relief ex
parte, and if so, on what terms.
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15. Applying these principles, Hartmann J was of the view that the ICAC had not
been able to demonstrate there was a real risk. On the requirement to act in the utmost
good faith and disclose all matters to the court in an ex parte application, Hartmann J held
that Stone J made the orders without the benefit of the jurisprudence and guidance he
himself had.

16. A summary of Hartmann J’s decision is contained in paragraph 24 of the
judgment of the Court of Appeal. The gist is stated below: -

(1) Hartmann J held that he had the necessary jurisdiction under O.32 r.6 to hear
and determine the summons to set aside StoneJ’s issue of the search
warrants. He was of the view that the decision of Stone J to issue the warrants
was an “order” in civil proceedings to which O.32 r.6 applied.

(2) Having assumed jurisdiction, the Judge then examined the material before him
to determine whether the requirements of section 85 of the Interpretation and
General Clauses Ordinance had been met. The Judge reached the conclusion
that on the materials before him, the ICAC had not made out a sufficient case
for search warrants to be issued.

(3) In arriving at the conclusion that the ICAC had not made out a case under
section 85, the Judge referred to the section and various legal principles. He
suggested seven legal principles governing section 85 applications (set out in
the preceding paragraph)

(4) The Judge took the view that had Stone J’s attention been drawn to the legal
authorities that contained these 7 suggested principles, it was highly unlikely
that he (Stone J) would have issued the search warrants. The failure to draw
Stone J’s attention to relevant authorities was ascribed by the Judge to counsel
for the ICAC. This was held to be a failure to make full and frank disclosure,
although not a deliberate one.

(5) On the facts, the Judge took the view that it had simply not been demonstrated
by the ICAC that there was a real risk of the Respondents destroying the
journalistic materials sought in the investigation.

(6) In summary, the Judge held that the ICAC was wrong in fact and in law in
seeking the issue of search warrants when, in terms of the statutory scheme
contained within Part XI1 of the Ordinance, it could equally have achieved its
legitimate aim by less intrusive measures. The search warrants must therefore
be set aside in terms of O.32, r.6.



The appeal to the Court of Appeal

17.

The ICAC appealed against the decision of Hartmann J. The appeal was

marked as a civil appeal. The Court of Appeal identified the issues in the appeal as

follows : -

18.

Issue 1 : The jurisdiction of the Court of Appeal to hear the appeal.
Issue 2 : Is the appeal academic?

Issue 3 : [Whether Hartmann J had] jurisdiction to set aside under 0.32 r.6 or
the Court’s inherent jurisdiction.

Issue 4 : Was there justification to issue the search warrants in the present
case? (i.e. the merits)

In respect of each of the issues identified, the Court of Appeal held that :-

Issue 1 : The jurisdiction of the Court of Appeal to hear the appeal:

The proceedings underlying Hartmann J’s decision were not a civil cause or
matter, thus the Court of Appeal had no jurisdiction to hear the appeal and the
appeal of the ICAC must inevitably be dismissed. The Court of Appeal noted
that the only means of appeal would be an appeal to the Court of Final
Appeal (section 31(b) of the Hong Kong Court of Final Appeal Ordinance
(Cap.484)).

(However, the Court of Appeal did not stop there. It stated in paragraph 33 of
its judgment that it was aware of a Privy Council decision that any
observations concerning the merits of an appeal which should not be before the
court must necessarily be extra-judicial, as it accepted that its conclusions on
jurisdiction could be wrong, out of completeness and as the other issues
identified have been fully argued, it thought it worthwhile to state its views on
them.)

Issue 2 : Is the appeal academic?

The appeal involves the examination of provisions that affect one of the basic
freedoms enshrined in the Basic Law. The case is of considerable public
Importance and interest. A number of other newspapers are in a similar
position and are awaiting the outcome of the appeal. There is a very strong
case that is made out in the public interest to hear the present appeal.



-7 -

Issue 3 : [Whether Hartmann J had] Jurisdiction to set aside under O.32 r.6 or
the inherent jurisdiction

Section 87 of the Interpretation and General Clauses Ordinance (i.e.
application for an order to return seized journalistic material) is the only means
by which an affected person can challenge a section 85 decision. Hartmann J
was wrong to assume jurisdiction under O.32 r.6 of the Rules of High Court.

Issue 4 : Was there justification to issue the search warrant in the present case?

19. The Court of Appeal analyzed the seven principles suggested by Hartmann J in
paragraphs 44 and 45 and dealt with the question whether on the facts the search warrants
ought to have been granted in the first place. In gist, its views are that the seven principles
were obvious ones having regard to the decision of the Court, the express provisions of
Part XII of the Interpretation and General Clause Ordinance and as a matter of judicial
commonsense, or they require to be qualified.

20. On the question whether the facts justified for search warrants to have been
issued, the Court of Appeal was of the view that the service of notice of application for a
production order under section 84 may have seriously prejudiced investigations, as the
facts revealed a very disturbing state of affairs, not to mention the possibility of very
serious criminal offences having been committed. In other words the Court held that on
the facts of the case the issue of warrants was justified.

21. The Court of Appeal also remarked that while fundamental rights are to be
broadly construed and respected, the enjoyment of such rights must be balanced against
the rights and interests of other persons or society as a whole. The freedom of the press in
the present case must be seen against the fact that serious crimes may well have been
committed, one in which the Respondents might be involved; the other in respect of which
there is prima facie evidence against the Respondents themselves (the section 17 offence).
The Court also held that the ICAC did have the necessary locus standi to apply for the
search warrants.

22, The appeal is dismissed as a result of Court’s conclusion on its jurisdiction, not
on the merits. The Court made it clear that had it possessed the necessary jurisdiction, the
appeal would have been allowed with costs.

Comments

23. In relation to protection of freedom of the press and issue of search warrants,
Hartmann J stated his views in paragraph 60 of his judgment that “Of central importance,
is that the legislature, in conferring the discretion to issue production orders under s.84 or
search warrants under s.85, requires judges to look not only to the imperatives of a
criminal investigation but in each case to consider applications within the broader context
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of 'the public interest'; that being the public interest to protect the freedom of the press.”.
He then went on to set out the requirements for the issue of a production order and search
warrant in paragraphs 61 and 62 of his judgment respectively. His view seems to be that
the “production order route” should be used first and the issue of a search warrant is the
“measure of last resort”.

24, The Court of Appeal disagreed that there should be a bias in favour of the
freedom of the press and to regard it as some sort of paramount consideration. If there is
any paramount consideration at all, it is the public interest which is mentioned in sections
84(3)(d), 87(2) and 89(2). The Court is also of the view that the public interest requires the
court to consider all aspects of any given case, with no bias or predispositions towards any
particular factor. Often, it is a balancing exercise between competing interests between
the freedom of the press and the need to investigate and deal with crime effectively
(paragraph 43 of its judgment).

25. The Court of Appeal noted in paragraph 33 of its judgment that any
observations concerning the merits of an appeal which should not be before the court must
necessarily be extra-judicial, but it thought it worthwhile to state its views on them
(paragraph 43 of its judgment). The Court of Appeal considered Hartmann J had no
jurisdiction to deal with the setting aside application. However, the Court of Appeal did
not overturn the judgment of Hartmann J. The views of the Court of Appeal may be
considered as obiter in this case, but its views on the issues involved could be considered
as relevant and persuasive in similar cases in future.

Prepared by

LEE Yu-sung

Senior Assistant Legal Adviser
Legislative Council Secretariat
1 November 2004
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Annex 1
CAP. } Interpretation and General Cluuses 47

PART Xl

SEARCH AND SEIZURE OF JOURNALISTIC MATERIAL
( Added 88 of 1995 5. 2)

1. Interpretation

[ this Part, unless the conlext otherwise requires—-
“premises” (MEFE inchides any place and in particular, includes—
{«r) any vehicle, vessel, aircralt or hovercralt;
{/) any tenl or movable struclure,
{ Addded 88 of 1995 5. 2)

82, Meaning of “journalistic material?

(1) Subjeet to subsection {2), in this Part “journalistic material™ (i H
F) means any maderial acquired or erealed lor the purposes of journalism,

{2) Material is only journalistic miaterial for the purposcs of this Part it it
15 i the possession ol a person who acquired or created it for the purposcs of
jouruaisn.

{3} A person who receives material from someone who ntends that the
recipicnt shall use it for the purposes of journalism is to be taken to have
acquired it for those purposcs.

( Added 88 of 1995 5. 2)

83. Power to enter and scarch or scize

A provision in any Ordinance which confers on, or authorizes the issue of
a warrant conlerring on, any person the power to enter any premises and to
scarch the premises or any person found on the premises or to seize any
malerial (whether of u general or particular kind and whether or not the word
“material” is uscd in that provision) shall not, in the absence of an express
provision Lo Lthe contrary, be construed as conferring, or authorizing the issuc
of @ warrant conlerring, a power to enter premises where such entry is for the
purpose of scarching [or or seizing material which is known or suspected to be
Journalistic material.
(Added 88 of 1995 5. 2)

4. Application for production order in

respect of journalistic material

(1) A person on whom there is or may be conferred under a provision in
any Ordinance, being a provision to which section 83 applies, the power to

Authivtized Loose-leal Editiun, Printed and Published by 1he Government Printer,
Hong Xong Special Administrative Region Issue 15
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CAP. 1 Interpretation and General Clauses

enter any premises and to scarch the premises or any person found on the
premiscs or to seize any material, may apply to a judge of the Court of First
Instance or District Court for an order under subsection (2) in relation to
material which is known or suspected to be journalistic material. ¢ Amended
26 of 1998 5. 33)

{2) If on an application under subsection (1) a judge is satisfied that the
conditions in subsection (3) are fulfilled he may make an order that the person
who appears to be in possession of journalistic material specified in the
application shall—

() produce it to the applicant to take away; or

(D) give the applicant access (o if,

not later than the end of the period of 7 days from the datc of the order or the
end of such longer peried as the order may specify.

(3) The conditions Lo be fullilled for the purposes of subsection (2) are
that—

(@) there are reasonable grounds for believing—

(i) that an arrestable offence has been commitied;

(i1) that there is material which consists of or includes material
known or suspected to be journalistic material on premises
specified in the application;

(iii) that the material is likely to be—

(A} of substantial wvalue 1o the invesligation of the
arrestable offence; or

(B) relevant evidence in proceedings for the arrestable
offence;

{b) but for section &3 the applicant would be or could have been
authorized under the provision mentioned in subsection (1) to
enter onto the premises specilied in the application and to search
the premises or a person found on the premises or to seize the
material specified in the application;

{c} other methods of obtaining the matcriail—

(i) have been tried and failed; or

{1i) have not been tricd because they were unlikely to suceeed or
would be likely to seriously prejudice the investigation; and

(d} there are reasonable grounds for believing that it is in the public
interest that an order should be granted, having regard to—

(1) the benefit likely to accrue (o the investigation; and

(i) the circumstances under which a person in possession of the
material liolds it.

{1 An application {or an order under subsection {2) shall be made inter
paries.

Authorized Loose-leaf Edition, Printed and Published by the Government Printer,
Hong Kong Special Administrative Region Issue 15
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CAP. | Interpretation and General Clauses 49

(5) Any person who without rcasonable cause fails to comply with an
order made under subscetion (2) commits an offence and is liable 10 a line at
level 6 and to imprisonment for | year.

(Added 88 of 1995 5. 2)

85. Application for warrant to seize
journalistic material

(1) A person ou whom there is or may be conferred under a provision in
any Ordinance, being a provision to which section 83 applies, ithe power to
enter any premises and to scarch the premises or any person found on the
premiscs or 1o scize any material, may apply to a Judge of the Court of Iirst
Instance or District Court for the issue of a warrant under subscclion (3)
authorizing him to cuter those premises for the purpose ol scarching for or
seizing material which is known or suspected to be Jjournalistic material.
{ Amended 26 of 1998 5. 34) -

(2)  An application for a warrant under this section shall not be made
unless it has been approved by a person specified in Schedule 7 to be a
dircctorate disciplined officer.

(3) If on an application under subsection (1) 4 judge—

{a) Is satisficd—

(i) that the conditions specified in section 84(3)«), {¢) and
{d3(1) are fulfilled; and

(11) that one of the further conditions set out in subscction (5)1s
also fulfilled; or

{b) s satisfied that an order under scction 84 relating to the materiad
has not been complied with,

he may, subjcct to subsection (4), issue a warrant authorizing the applicant 1o
cater onto the premises and to search the premises and any person found on
the premises and Lo scize any material.

(4} A warrant issucd under subsection (3) shall not authorize any cniry,
search or seizure other than such entry, search or scizure as, but for section 83,
would be or could have been authorized under the provision mentioncd in
subscetion (1)

(3) The lurther conditions mentioned in subsection (3)(@)(i1) are—

(@) thal it is not practicable o communicate with any person
entitled Lo grant entry to the premises to which the application
relates;

(o) that while it might be practicable to communicate with a persot
cutitled Lo grant entry to the premises, il is not practicable to
commuuicate with any person entitled to grant access (o the
material;

Authorized Loose-leaf Editian, Printed and Published by the Governmenlt Printer,
Heng Kong Special Administrative Region Issup 15
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CAD 1 Interpretation and General Clauses

(¢) that service of notice of an application for an order under
section 84(2) may seriously prejudice the investigation.

(6) Subject to subsection (7), it shall be a term of any warrant issued
under this section that a person who seizes journalistic material pursuant to the
warrant shall seal the material upon seizure and shall hold the sealed material
until otherwise authorized or required under section 87,

(7) Subsecction (6) shall not apply where the judge is satisfied that there
may be serious prejudice to the investigation il the applicant is not permitted
to have immediate access to the material.

(8) Any person empowercd by a warrant issued under this section may—

() use such force as may be necessary to enter the premises
specified in the warrant;

{b) on the premises, seize such material, including journalistic
material, as may be found and as but for section 83 he would be
or could have been authorized under the provision mentioned in
subsection (1) to take possession of;

(¢) detain for a reasonable period any person found on the premises
who may have such material in his possession or under his
control and whe if not so detained may prejudice the purpose of
the scarch.

(Adided 88 of 1995 5. 2)

86. Further provision for warranis under scction 85

(1Y A warrant issued under section 85, other than a warrant to which
subsection (7) of that section applics, shall—
(a) specily the name of the applicant and the court issuing the
warrant;
(1) contain a statement setting out—

(i} the terms of the warrant applying by virtue of subsection (6)
of that section;

(i) the rights conferred under section 87 (o apply within a
specified period for the immediate return of journalistic
material seized under the warrant, and the conscquences
provided for in that section of not so applying.

(2) A person executing or seeking to execute such a warrant shall—
(«) where the occupier of the premises being entered is present,
supply the occupier with a copy of the warrant;
(by where the occupier of the premiscs is not present but some other
person who appears Lo be in charge of the premises is present,
supply that person with a copy of the warrant;
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CADl. 1 Interpretation and General Clauses 51

(¢) if there is no person present who appears to be in charge of the
premises, lcave a copy of the warrant in a prominent place on
the prenises.

(3)  Where pursuant to such a warrant material is scized which is required
to be scaled and held, the person executing the warrant shall make an
endorsement on the warrant setting out details of such material and shall
retuin the warrant to the court from which it was issued.

(Added 88 of 1995 5. 2)

87. Procedure in relation to sealed material

(1) A person from whom journalistic material has been seized pursuanl
to & warrant issued under section 85, other than a warrant te which subsecction
(7) ol that section applies, or a person claiming to be the owner of such
material, may within 3 days of such seizure apply Lo the court from wihich the
warrant was issued for an order under subsection (2). -

(2) On an application under subsection (1), unless the Jjudge is satisfied
that it would be in the public interest that the material be made use of for the
purposes of the iavestigation, he shall order that the material be imunedialely
returned 1o the person from whom it was seized: and in making a
determination under this subsection the judge shall have regard 1o, among
other things, the circumstances under which the material was being leld at the
time of its seizure,

(3) If on an application under subsection (1) the Jjudge determines not 1o
grant an order under subsection (2), or where no application has been made
under subsection (1) within the period specified in that subsection, the material
may be unsealed.

(4) For the purposc of determining an application under subsection (Iya

Judge may require the person who seized the material to produce it to the judge

for examination by him.
(5} An application for an order under subsection (1) shall be made inter
partes.
( Added 88 of 1995 5. 2)

88. Provisions supplementary to section 84

{1} In relation to malterial consisting of information contained in a
compulcr—

(@) an order under scction 84(2)(«w) shall have effect as an order to
produce the malerial in a form in which il can be taken away
and in which it is visible and legible; and

(&) an order under section 84(2)(h) shall have effect as an order (o
give an applicant access Lo the material in a form in which it is
visible and legible.

Authorized Loose-leal Edition, Printed and Published by the Government Printer,
Hong Kong Special Administrative Region Issua 15



52 HIE FEAER A

() TTARERES BA(2) B L A MR - WEEm AR A LT |- -
T A 5% O 38 86 bt Y 0 A0Sty A LB S IR 408y A BEAG B4 AR ST LUK o
(3) Lk —
() BIFHERIET Co sl ey GF 32 35) 5 20D fePiE 00 s NS0 i A B
By AR AT R
by MR T YA — A S TAN VRO -
(4) DyEATHS 84 B - ATBHA BRI R

(@) WEENESE N BT ALY » BRI Fy S35 A PR O B I8 3 0k
ok A SN

(M WA ARETIEM AT A W Ml 2 e T B0 1 TN kL 5 R

() AEGILAORTEL » MR HD 28 MR R A AN TEAG A BL I AF R0 D) -

(5) LTRSS 84 fEfk L G4 MM A S AR A > HIBRIE—
() WU CIOUFET] 5 8% (il 1998 4F4Y 26 9E5Y 37 fFi50T)
(b Weig R A EmHEE -
T ACRTRAT BT G AT BN A AR ~ §5% - TFolukiE s > 1S
(i) RZJEFRGG S T 5 Bk
(it) AEADPEVERERZ U RS RS 84 IR & S -
(6) ATAT AN EEELHS (5) 3% » REAGACSR » mIAEST 6 SRIV IR EERs 40 o
(thy 1995 55 88 JEA 2 BEISRE)

89, IR

(1) ARPEAERAE Y LAT e T RAEE > B ARIRAR A IR A 1 0% iy 4 T 142 by s 77
PRI AT T IES ARA TR - ITE TTRIRTUOE -

(2) L3 /ERERD » BEARN) - ASARAT: 07 i S0 XA 1A P8 A MU0 04 7 4 Qb 2y A
T i AT VR R D B AT I 00 T A 4T O RN BLY - D5 AU % I f
o

(3} BRIETIIATIER > M MRIE A RBMEA T 00 85 0y Z WA HERR Y 2020 fe 01
ILBEMET T o

(4) L BCML AT LR A DR AS SRS AT 1 R R T A 0 B AT TSR i 5 -

{Hi 1995 4253 88 QRS2 fEIEA < 11y 1998 TF5Y 26 $E45 37 1K 05RT)

F1sH BRI TURH » o Pl AR 1 T ER BRI O3 R RS L €0 G B BT

CAP 1 Interpretation and General Clauses

(2) Notice of an application for an order under section 84(2) may be
served on a person either by delivering it to him or by leaving it at his proper
address or by sending it by post to him in a registered letter.

(3} Such a notice may be served—

(@) on a body corporate, by serving it on a person who is an officer
of the body within the meaning of section 2(1) of the Companics
Ordinance {Cap. 32); and

(b) on a partnership, by serving it on onc of the partners.

(4) For the purposes of section 84, the proper address of a person—

(@) in the case of an officer of a body corporate, shall be that of the
registered or principal office of that body;

(b) in the casc of a partner of a firm, shall be that of the principal
office of the firm; and

(¢) in any other case, shall be the last known address of (he person
to be served.

(5} Where notice of an application for an order under section 84 has
been served on a person, he shall not conceal, destroy, alter or dispose of the
material to which the application relates except—

{¢) with the leave of a judge; or

{h) with the written permission of the applicant,

until—
(i) the application is dismissed or abandoned; or

(ii) he has complied with an order under section 84 made on the
application.

(6) Any person who knowingly contravenes subsection (5) commits an
offence and is liable to a fine at level 6 and to imprisonment for | year.

{ Adeded 88 of 1995 5. 2)

89. Miscellancous

(1) The costs of uny application under this Part and of anything done or
to be done in pursuance of an order made under it shall be at the discretion of
the judge.

(2} For the avoidance of doubt, it is declarcd that nothing in this Part
shall be construed as requiring a judge to make an order under this Part where
he considers that, in all the circumstances of the case, it would not be in the
public interest to make that order.

(3) Unless a judge otherwise dircets, proceedings inter partes under this
Part shall be held in open court,

(4) Rules of court may provide for the practice and procedure applying
to proceedings under this Part.

(Added 88 of 1995 5. 2)
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CAP. 1 Interpretation and General Clauses 53

94, Amendment of Schedule 7

The Chief Executive in Council may, by order published in the Gazette,
amend the persons specified in Schedule 7 to be directorate disciplined officers.
(Added 88 of 1995 5. 2. Amended 26 of 1998 5. 37,

Y1-MA. (Repedled 89 of 1993 5. 27)
92, { Repealed 8Y of 1993 5. 20)
93-97. (Repeuled 89 of 1¥93 5. 27)

PART XIHI

MISCELLANEQUS

98. Copies of Ordinances, ete. in Gazette

(1} A copy of an Ordinance shall, if published in the GaZette, be decmed
to be an authentic copy of that Ordinance as at the date gt such publication.
{ Amended 51 of 1990 5. 4)

(2) A copy of any other instrument shall, if lished in the Gazette or
purporiing to be prinled by the Government Printer, on its production be
admitted as prima fucie cvidence thereof indll courts and for all purposcs
whatsoever without any {urther proof.

(Replaced 2 of 1975 5. 5)

98A. Rectification of errors

(1) The Secrctary for Histice may, by order published in the Gazctle,
reclify any clerical or priting crror appearing in any Ordinance printed or
published pursuant to s Ordinance. {Amended 51 of 1990 5. 5; L.N. 46 of
1991 L.N. 362 of 1987 35. 2 & 3)

(2) Lvery er made under this section shall be laid on the table of the
Legislative Cguhicil without unrcasonable delay, and, i a resolution is passcd
at the first sttting of the Legislative Council held not less than 27 days after the
sitting g#”which the order is so laid that the order be annulled, it shall
thencptorth be void, but without prejudice to the validity of anything
prexiously done thereundcr, or to the making of a new order.  (dmiended 2 of

815 3)
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