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The Panel on Security will discuss “Powers of the Independent Commission
Against Corruption to search for and seize journalistic material” at its meeting of 2
November 2004. Chairman of the Panel has instructed the Legal Service Division to
prepare a paper on two recent judgments related to this topic to assist members. The two
judgments are :(1) So Wing Keung v. Sing Tao Limited and Hsu Hiu Yee (HCMP 1833/2004)
handed down by Hartmann J. of the Court of First Instance on 10 August 2004,
and
(2) So Wing Keung v. Sing Tao Limited and Hsu Hiu Yee (CACV 245/2004)
handed down by Hon Ma CJHC, Stuart-Moore V-P & Stock JA of the Court of
Appeal on 11 October 2004.
This paper aims to highlight some of the more salient points in the judgments. The
Independent Commission Against Corruption (“ICAC”) has provided full text of the two
judgments vide its paper to the Panel (LC Paper No. CB(2) 111/04-05 (03)). The statutory
provisions relating to search and seizure of journalistic material are contained in Part XII
of the Interpretation and General Clauses Ordinance (Cap. 1). They are enclosed in Annex
1.
The relevant facts
2.
The Applicant So Wing Keung is an investigator of the ICAC The first
respondent Sing Tao is one of the newspapers whose premises had been searched and
material seized. The second respondent is an editor of Sing Tao.
3.
The litigation started from the application by the ICAC for search warrants to
enable its officers to enter the premises of seven newspapers and the offices or homes of a
number of reporters in order to search for and seize journalistic materials.
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The events as set out in the judgments are essentially as follows:-

5.
On 9 July 2004 a number of persons were arrested by the ICAC for suspected
corruption offences. One of the arrested persons agreed to assist the ICAC. This person
(“the Participant”) was put into the witness protection programme on 13 July 2004.
6.
In the evening of 13 July 2004, lawyers acting on the instructions of people
purporting to have spoken to the Participant, sought access to the Participant. When this
was denied, on the following day, an application for a writ of habeas corpus was made to
the Court of First Instance seeking the Participant’s release from ICAC custody.
7.
Details of the habeas corpus proceedings were reported in the press, though
many of the relevant hearings were either in Chambers or in camera. Amongst the matters
reported were the Participant’s identity and the fact that she was in a witness protection
programme.
8.
The Court of Appeal, to which one aspect in the habeas corpus proceedings
was referred, was so concerned about the press coverage that it requested the Secretary for
Justice to look into the matter and consider what appropriate action was merited. The next
day, further reports appeared in the press which repeated the fact that the Participant was
in the witness protection programme. The result of this was the investigations of the ICAC
that formed the immediate background to the search warrants issued by Stone J.
The application for search warrants
9.
In the investigation and subsequent application for search warrant, the ICAC
was concerned that two offences might be involved : (a) Disclosure of the identity of a participant of the witness protection programme,
in contravention of section 17(1) of the Witness Protection Ordinance; and
(b) Conspiracy to pervert the course of public justice, as certain persons may have
pursued the habeas corpus application not for the bona fide purpose of seeking
the release of the Participant but for intimidating her and thereby dissuading
her from acting as a prosecution witness.
Stone J. determined that the requirements of section 85 of the Interpretation and General
Clauses Ordinance had been met and he was obliged to issues the warrants. The learned
judge, however, also ordered that any seized materials be sealed as provided under
section 85(6) of the Ordinance so that the owner may apply to the court for their return
under section 87(1) of the Ordinance within three days of seizure.
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On 24 July 2004, the two search warrants were executed by the ICAC on the
respondents’ premises and various materials were seized and sealed. Subsequent to this
search and seizure Sing Tao applied for the setting aside of the search warrants and for the
return of the material seized.
Judgment of Hartmann J in the application to set aside warrants
11.
The application was heard by Hartmann J, whose judgment was handed down
on 10 August 2004. The learned judge set aside the search warrants. In the light of this,
he considered it unnecessary to make a decision for the return of the materials.
Hartmann J’s overview of the statutory provisions
12.
In paragraph 58 to 62 of his judgment, Hartmann J summarized the two routes
in which law enforcement bodies may access journalistic materials under Part XII of the
Interpretation and General Clauses Ordinance. The gist is that, in order of gravity, there
are two coercive measures in the statutory scheme under Part XII :(i) The least 'intrusive' application is one made on notice for an order to produce
journalistic material pursuant to s.84(2). This procedure does not involve any
'without notice' entry and seizure. Instead, the parties are able to make
representations to a judge at an inter partes hearing as to whether the
journalistic material should be delivered up or the application refused. Service
of a notice under section 84 places an obligation on the recipient of the notice
to preserve the journalistic material, and does not give to the recipient liberty
to destroy confidential material. If that is done, it is subject to sanguine
punishment.
(ii) The procedure of last resort is an ex parte application made under section 85
for the issue of a search warrant so that journalistic material may be searched
for and seized without notice. This procedure may be subject to the condition
that any material seized will be sealed pending a possible application for its
return or may allow the investigating agency to have immediate access to it.
13.
In paragraph 64 of his judgment, Hartmann J stated that the ICAC did not seek
voluntary disclosure nor did it seek delivery up of the material by following the
'production order route'. It went directly to the measure of last resort. In his view there
was no material placed before him to justify the ICAC determining that it should proceed
directly to seek the issue of search warrants.
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14.
In considering the case, Hartmann J also reviewed English authorities and
stated that the principles set down in them define the principles that must be applied by our
courts in determining applications made pursuant to section 85. The seven principles he
formulated are summarized as follows :(i)

An application for a search warrant constitutes a serious intrusion upon the
freedom of the press. The responsibility for ensuring that the procedure is not
abused lies with the courts and it is of cardinal importance that judges should
be scrupulous in discharging that responsibility.

(ii)

It is for the judge to satisfy himself that there are reasonable grounds for
believing the various matters set out in the supporting affidavit. The fact that
an investigating officer, who has been investigating the matter, states in the
affidavit that he considers that there are reasonable grounds is not enough. The
judge must himself be satisfied.

(iii)

An application for a search warrant should not be a matter of common form;
the preferred method should be by way of giving notice to seek a production
order under section 84 of the Interpretation and General Clauses Ordinance.

(iv)

The fact that the staff of a newspaper or journalists believed to be in possession
of journalistic material may themselves be under investigation for the
commission of criminal offences is not of itself necessarily a sufficient reason
for a judge issuing a warrant. All the circumstances of the individual
application must be taken into account.

(v)

The risk that journalistic material may be hidden or destroyed must be a 'real
risk'. A judge should not issue a warrant unless material is placed before him
demonstrating that in the particular case, if notice is given, there is a real risk,
as opposed to a mere possibility, that the journalistic material will be hidden or
destroyed.

(vi)

In determining an application made under s.85, a judge should give reasons for
his decision even though they need not be elaborate, because the judge is
exercising a draconian jurisdiction.

(vii)

An applicant who seeks the issue of a warrant under s.85 of Part XII must act in
the utmost good faith and disclose to the court all matters which need to be
taken into account by the court in deciding whether or not to grant relief ex
parte, and if so, on what terms.
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Applying these principles, Hartmann J was of the view that the ICAC had not
been able to demonstrate there was a real risk. On the requirement to act in the utmost
good faith and disclose all matters to the court in an ex parte application, Hartmann J held
that Stone J made the orders without the benefit of the jurisprudence and guidance he
himself had.
16.
A summary of Hartmann J’s decision is contained in paragraph 24 of the
judgment of the Court of Appeal. The gist is stated below: (1) Hartmann J held that he had the necessary jurisdiction under O.32 r.6 to hear
and determine the summons to set aside Stone J’s issue of the search
warrants. He was of the view that the decision of Stone J to issue the warrants
was an “order” in civil proceedings to which O.32 r.6 applied.
(2) Having assumed jurisdiction, the Judge then examined the material before him
to determine whether the requirements of section 85 of the Interpretation and
General Clauses Ordinance had been met. The Judge reached the conclusion
that on the materials before him, the ICAC had not made out a sufficient case
for search warrants to be issued.
(3) In arriving at the conclusion that the ICAC had not made out a case under
section 85, the Judge referred to the section and various legal principles. He
suggested seven legal principles governing section 85 applications (set out in
the preceding paragraph)
(4) The Judge took the view that had Stone J’s attention been drawn to the legal
authorities that contained these 7 suggested principles, it was highly unlikely
that he (Stone J) would have issued the search warrants. The failure to draw
Stone J’s attention to relevant authorities was ascribed by the Judge to counsel
for the ICAC. This was held to be a failure to make full and frank disclosure,
although not a deliberate one.
(5) On the facts, the Judge took the view that it had simply not been demonstrated
by the ICAC that there was a real risk of the Respondents destroying the
journalistic materials sought in the investigation.
(6) In summary, the Judge held that the ICAC was wrong in fact and in law in
seeking the issue of search warrants when, in terms of the statutory scheme
contained within Part XII of the Ordinance, it could equally have achieved its
legitimate aim by less intrusive measures. The search warrants must therefore
be set aside in terms of O.32, r.6.
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17.
The ICAC appealed against the decision of Hartmann J. The appeal was
marked as a civil appeal. The Court of Appeal identified the issues in the appeal as
follows : Issue 1 : The jurisdiction of the Court of Appeal to hear the appeal.
Issue 2 : Is the appeal academic?
Issue 3 : [Whether Hartmann J had] jurisdiction to set aside under O.32 r.6 or
the Court’s inherent jurisdiction.
Issue 4 : Was there justification to issue the search warrants in the present
case? (i.e. the merits)
18.

In respect of each of the issues identified, the Court of Appeal held that :Issue 1 : The jurisdiction of the Court of Appeal to hear the appeal:
The proceedings underlying Hartmann J’s decision were not a civil cause or
matter, thus the Court of Appeal had no jurisdiction to hear the appeal and the
appeal of the ICAC must inevitably be dismissed. The Court of Appeal noted
that the only means of appeal would be an appeal to the Court of Final
Appeal (section 31(b) of the Hong Kong Court of Final Appeal Ordinance
(Cap.484)).
(However, the Court of Appeal did not stop there. It stated in paragraph 33 of
its judgment that it was aware of a Privy Council decision that any
observations concerning the merits of an appeal which should not be before the
court must necessarily be extra-judicial, as it accepted that its conclusions on
jurisdiction could be wrong, out of completeness and as the other issues
identified have been fully argued, it thought it worthwhile to state its views on
them.)
Issue 2 : Is the appeal academic?
The appeal involves the examination of provisions that affect one of the basic
freedoms enshrined in the Basic Law. The case is of considerable public
importance and interest. A number of other newspapers are in a similar
position and are awaiting the outcome of the appeal. There is a very strong
case that is made out in the public interest to hear the present appeal.
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the inherent jurisdiction
Section 87 of the Interpretation and General Clauses Ordinance (i.e.
application for an order to return seized journalistic material) is the only means
by which an affected person can challenge a section 85 decision. Hartmann J
was wrong to assume jurisdiction under O.32 r.6 of the Rules of High Court.
Issue 4 : Was there justification to issue the search warrant in the present case?
19.
The Court of Appeal analyzed the seven principles suggested by Hartmann J in
paragraphs 44 and 45 and dealt with the question whether on the facts the search warrants
ought to have been granted in the first place. In gist, its views are that the seven principles
were obvious ones having regard to the decision of the Court, the express provisions of
Part XII of the Interpretation and General Clause Ordinance and as a matter of judicial
commonsense, or they require to be qualified.
20.
On the question whether the facts justified for search warrants to have been
issued, the Court of Appeal was of the view that the service of notice of application for a
production order under section 84 may have seriously prejudiced investigations, as the
facts revealed a very disturbing state of affairs, not to mention the possibility of very
serious criminal offences having been committed. In other words the Court held that on
the facts of the case the issue of warrants was justified.
21.
The Court of Appeal also remarked that while fundamental rights are to be
broadly construed and respected, the enjoyment of such rights must be balanced against
the rights and interests of other persons or society as a whole. The freedom of the press in
the present case must be seen against the fact that serious crimes may well have been
committed, one in which the Respondents might be involved; the other in respect of which
there is prima facie evidence against the Respondents themselves (the section 17 offence).
The Court also held that the ICAC did have the necessary locus standi to apply for the
search warrants.
22.
The appeal is dismissed as a result of Court’s conclusion on its jurisdiction, not
on the merits. The Court made it clear that had it possessed the necessary jurisdiction, the
appeal would have been allowed with costs.
Comments
23.
In relation to protection of freedom of the press and issue of search warrants,
Hartmann J stated his views in paragraph 60 of his judgment that “Of central importance,
is that the legislature, in conferring the discretion to issue production orders under s.84 or
search warrants under s.85, requires judges to look not only to the imperatives of a
criminal investigation but in each case to consider applications within the broader context

- 8 of 'the public interest'; that being the public interest to protect the freedom of the press.”.
He then went on to set out the requirements for the issue of a production order and search
warrant in paragraphs 61 and 62 of his judgment respectively. His view seems to be that
the “production order route” should be used first and the issue of a search warrant is the
“measure of last resort”.
24.
The Court of Appeal disagreed that there should be a bias in favour of the
freedom of the press and to regard it as some sort of paramount consideration. If there is
any paramount consideration at all, it is the public interest which is mentioned in sections
84(3)(d), 87(2) and 89(2). The Court is also of the view that the public interest requires the
court to consider all aspects of any given case, with no bias or predispositions towards any
particular factor. Often, it is a balancing exercise between competing interests between
the freedom of the press and the need to investigate and deal with crime effectively
(paragraph 43 of its judgment).
25.
The Court of Appeal noted in paragraph 33 of its judgment that any
observations concerning the merits of an appeal which should not be before the court must
necessarily be extra-judicial, but it thought it worthwhile to state its views on them
(paragraph 43 of its judgment). The Court of Appeal considered Hartmann J had no
jurisdiction to deal with the setting aside application. However, the Court of Appeal did
not overturn the judgment of Hartmann J. The views of the Court of Appeal may be
considered as obiter in this case, but its views on the issues involved could be considered
as relevant and persuasive in similar cases in future.
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