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JUDGMENT-1: .

NEILL LJ: This is an application by Mr Stephen Jan Thomas Switalski for judicial review and for an order to quash
an order made by His Honour Judge Savill QC on 16th June 1989 for the issue of three warrants authorizing Stephen
Grey of the North Yorkshire Police to enter and search the premises specified in the warrants for the materis! therein
specifred.

Leave to move for judicial review was granted by Popplewell J on {5t September 1989,

The applicant is a solicitor of the Supreme Court.  He is in partnership with three other solicitors including Mr
Julian Audsley. The fitm practises from premises in Wakefield and in Harrogate. The premises specified in the
warrants were the two addresses at which the firm practises and also the private address of the applicant. A fourth
warrant was issued al the same time for the search of the home of Mr Audsley. The fourth wamant is not included in
the present application.

_Ineach of the three warrants the material specified was the same.  Itis sufficient to refer to the material as set out
;_nltlhe warrant relating to the firm's Wakefield premises.  1tumn to page 36 of the indexed bundle which reads as
ollows: ,

“The material to which this watrant applies is:

A d(lU All files and documents relating 1o the business as solicitors of Stephen Jan Thomas Switalski and Julian
udsley.

#
{2) Any files and documents relating to business as solicitors carried out by 1
T L & ot ut by the firms of John Delaney & Company

- {3) All other files and documens likely 10 be of significant value 10 the progress of the investigation."

It will be seen, as indeed is conceded on behalf of i i ! i
s 100 dovementsof e " alf of the Crown Prosecution Service, that the material applies to all the

The legislation

Before I come 1o the facts of the ease [ must refer in so

Criminal Evidence Act 1984 ("the 1924 Act™) under which rhe detail fo the relevant provisions of the Palice and

the application for the jssue of these warrants was made by
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the North Yorkshire Police.  Section 8 of the 1584 Act provides for the issue of warrants by magismazes o enter and
search premises for evidence of serious amrestable offences.  The section gives a justice of the peace, on written
application from a constable, a power to issue 2 search warmant where he is satisfied that. among other things, there are

reasonable grounds for believing that a serious arrestable offence has been committed.

One of the further matters sbout which a magistrate has to be satisfied, however, before he issues a wasrant is that
the matesial on the premises specified in the application "does not consist of or include im:ns subject to legal privilege,
excluded material or special procedure materisl”. [t will be seen at once therefore that it is unlikely that the procedure
under section 8 can be used where & search is made of premises occupied by firm of solicitors. Indeed this matter is
made very clear by the definitions of “items subject to Tegal privilege" and "special procedure material” set out in
section 10 and section 14. I should read first the relevant part of section 14 which is as follows:

14(1) In this Act "special procedure material" means ~
(a) materie) to which subsection (2) below applies;”

(2) Subject to the following provisions of this section, this subsection applies to material, other than items subject
1o legal privilege and exeluded material, in the possession of a person who --

(a) acquired or created it in the course of any trade, business, profession or other occupation or for the purpose of
any paid or unpaid office

{b) holds it subject -
(i) to an express or implied undertaking to hold it in confidence: or
(ii) to a restriction or obligation such as is mentioned in section 11(2){b) above."

It is not necessary to refer further to section [1(2)(b). In this cae we are concerned with material falling within
paragraph (b){i), that is, material held subject 1o 2n express or implied undertaking to hold it in confidence™.  ltis
unnecessary for the purpose of this case to consider further the definition of excluded material. I should, however,
next refer 1o seetion 10 which provides as follows under the heading "Meaning of items subject Lo legal privilege™

"(1) Subject to subsection (2) below, in this Act 'items subjest to legal privilege’ means ~

(a) communications between a professional legal adviser and his client or any person representing his client made
in connection with the giving of legal advice to the client;

{b) communicati‘ons between a professional legal adviser and his client or any person representing his client or
betwaen' such an adviser or his representative and any other person made in connection with ot in contemplation of legal
proceedings and for the purposes of such proceedings: and

{c) iterns enclosed with or referred to in such communications and made:
(1) in connection with the giving of the legal advice:, '

or

(if) in connection with or in contemplation of legal proceedings and for the purposes of such procecdings,
when they are in possession of s person who is entitled to possession of them.”
Section 10(2) provides as follows: d

. . S . .
. "(2) Irems held with the intzention of furthering a criminal purpose are not items subject to Jegal privilege.”
Special provisions as to access to excluded matsrial i
' or speciel procedure material are contained i i
1984 Actand in Schedule ]. I should first read section 9(1) which provides as follows: edinsection 3 of the

(1) A constable may obtain access 1o ¢ lud i i t )
criminal nvestgation oy ek applicam ed material or special procedure material for the purposes of a

tion under Schedule § below and in accordance with that schedyle "
[ tumn therefore to the first schedule to the Police and Criminal Evidence Act 1984
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The schedule conmins 16 paragraphs divided into four headings. The first heading is ':Making of orders by circuit
judge™, the second "Natices of applications for orders”. the third "Issue. or warmants by circuit judge” and, finslly.

», mll. i
The schedule provides two titernative methods by which access 1o special procedure material can be obtained.

The first method is to obtain a circuit judge's order under paragraph 4 for produ.!ction of the materiat or for giving access
to the material 1o a constable. Such an order can only be obtained by application mede inter partes {see paragrsph 7 of

Schedule 1).
[tis to be noted that upon service of the notice of application it is then provided that the person on whom the
application is served:

4 . . I
"11. . .. shall not conceal, destroy, alter or dispose of the material to which the application relates except

(2) with the leave of a judge; or

{b) with the written permission of a constable until -

(i) the application is dismissed or abandoned; or

(if) he has complied with an order under paragraph 4 above made on the application."

The second method is to proceed by way of an application for a warrant autherising a constable 1o enter and search
the premises. This procedure is set out in paragraphs 12, 13 and 14 of Schedule 1. 1f this method is adopted the ‘
application to the circuit judge is made ex parte.  These paragraphs lie at the very centre of this case and [ should cite
them ip full:

"12. If an an application made by a constable a circuit judge --

(a) is satisfied --

(i) that either set of access conditions is fulfilled; and

(i) thar any of the further conditions set out in paragraph 14 below is also fulfilled; or

(b} Is satisfied —

{i) that the second sat of access conditions is fulfilled; and

(i) that an order under paragraph 4 above relating (o the material has not been complied with

he may issue a warrant authorising a constable te enter and search the premises.

[3. A constable may seize and retain anything for which @ search has been authorized under paragraph 12 above.
14. The further conditions mentioned in paragraph 12(a)(ii} above are ~

(2) that it is not practicable to communicate with any person entitled 1o grant entry to the premises to which the
application relates: .

(b) that i1 is practicable to communicate with a person entitled to grant entry to the premises by it is not practicable
to communicate with any person entitled to grant access to the material;
(¢) that the material conzains information which — 4

(i} is subject to a restriction or obligation such as is mentioned in section | 1(2)(b) above; and
~ (i) is likely to be disclosed in breach of it if a wamant is not issued;

(4} that service of notice of an app

investigation” lication for an order under paragraph 4 may seriously prejudice the

In the present case we are concemed wi -
Schedule  and are in these torms with the first set of access conditions. These are set out in paragraph 2 of

2. The first set of access conditions s fulfilled if'

FC-0ED_D00E  1~-n.

B I I T
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(a) there are reasonable grounds for believing -
(i) th:l a serious arrestable offence has been commitied;

(if) that there is material which consists of special procedure material or includes special procedure material and
does not also include excluded matedal on premises spesified in the application;

(iii) that the matenal is likely to be of substantial value (whether by itself or wgether with other material) 1o the
investigation in connection with which the application is made; and

(iv) that the material is Jikely to be relevant evidence;

(b) other methods of obiaining the material —~

(3 have been tried without success; or

(ii) have not been tried because it appeared that they were bound to fail; and

(c} it is in the public interest, having regard —~ ‘

(i} to the benefit likely to accrue to the investigation if the mateiial is obtined; and
(ii) to the circumstances under which the person in possession of the material holds it,
that the material should be produced or that access 1o it should be given.”

For the purpose of the present application it is accepted on behalf of the applicant that the first sel of access
conditions were fulfilled. The issues which arise are (1) whether the judge erred in law in concluding that one of the
conditions in paragraph 14 had been complied with and (2) whether the judge scted in excess of his jurisdiction in
ordering the issue of warrants which related in effect to ail the files and documents in the possession of the applicant’s
firm.

Before returning to the facts it is necessary, however, ta refer lo some further provisions of the Police and Criminal
Evidence Act 1984. 1 should go back to section 15, Section 1S bears the heading “Search warrants -- safeguards”.
Seetion 15(1) provides:

"This section and section 16 below have effect in relation to the issue to constables under any enactment, including
an enactment contained in an Act passed after this Act, of warrants to enter and search premises; and an entry on or
search of premises under a warrant is unlawful unless it complies with this section and seetion 16 below,

(2} Where a constable applies for any such warrant, it shall be his duty

(a) to state -~

{i) the ground on which he makes the application; and

(ii) the enacmxc_ﬁt under which the warrant would be issued;

{b} to specify the premises which it is desired w enter and search; and

(c) to identify, so far as is pra.cticable. the articles or persons to be sought.

(3) An application for such a warrant shall be made ex parie and supported b)« an information in writing.

4) The constabl answ : _— . '
asks{him. able shall er on oath any question that the justice of the peace or judge hearing the application

{5) A warrant shall authorize an entry on one occasion only.
(6) A wamant

{) shall specify -~

(i) the name of the person who applies for it

(i1) the date on which it is issued;
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(i) the cnactment under which it i3 issued: snd
{iv) the premises to be scarched; and
{b) shall identify, s0 far as is practicablc, the wnicles or persons to be sought.”

in this case drew particular anention to section 15(2)(e) which requires the constable who

Counscl for the applicant e 2le0 drow attention

-applies for the warmmant 1o identify, so far ss is pructicable, the rucles or persons to be souglit

to section 13(6)(b) which requires that the wanant shall identify so far as is practicable the articies or persons to be
sought.
Finally. I should rcad parts of section 19, That section bears the heading "General power of seizure etc”.
Subsectuion (1) provides: rd
"The powers conferred by sebsections (2}, (3) and (4) below are exercisable by s constable who is lawfully on any
premises.
o (3) The constable may sei2¢ anything which is on the premses if he has reasomable grounds for believing --

(a} that 1t is evidenee in relation to an olfence which he is investigating or any other offence; and”

(b} that it is necessary 1o seize it in order Io prevent the cvidenee being concealed, lost. altered or destroyed.

{6) Ne power nf seizure canferred on 2 constable under any enaciment (including an enactment contained in an Act
passed after this Act) is o be taken 10 authorise the seizure of an item which the constabie exerzising the power has

reusonadic grounds Tor believing lo be subject to legal privilege.”
[ retum <o the facts,

The application to Judee Savill was made or, Friday, 16tk June 1983,  No notice of the application was given to
the applicant or to anyone in his firm. Having obtained the warrants the pelice executed them on Monday, 15th June.
They speat wo days conducting a search of the specified premises and removing documents.

Bofore he issued the warrants the judge ave « short judgment of which a transcript hes been supplied.  Tshall
refer 10 parts of that judgmenr.  He set out the nazure of the application and went on:

". .. The four infermations before me in support of this application for warrants under peragraph |2 of Schedule |
of the Act huve been fumnished by Detective Sergeunt Gray.  They relate to the offices of these persons in Harrogate
and Wakefield and 1o their home addresses.

It is submitted that there are reasonable grounds for believing that arrestable offences, serious arrestable offences.
have been commitied by each of these persons. namely the offences which are set out in the informations -~ an offence
invalving sericus inlerference with the sdministration of justise. obtzining property by deccplion, theft. and conspiracy
10 (raud. all invalving substantial financia! loss: That there is material to whicls the informauons relate, consisting of
special procedure matenial or includes such morerial. not exeluding materia) as defined in Pert 2 of the AcL”

Thle judge went on 10 Geal with the other slements which were sulficicnt 1o staisfy the firgt xet of access conditions
set out in paragraph 2 of Schedulc | 1o the Police and Criminal Evidence Act 984, Having dealt with that matter the
Judge continued at the top of the second page of his Jjudgment: e

"N!r‘x’a_t:s. on behalf of the Crown Prosceution Scrvice, has praperly drawn to my attention two points that { ought
to consider in deciding whethcr it is appropriate to issue the warrants which are now sought.  Firstly, this application is
€% parte 2nd no other methad of obtaining this matenal has been tried, 1t is Mr Yates' submission that it is not ‘
practicable to communicate with any person catitled to grant cntry to any of these premises to which these applications
relate.  To do so would alert these rwo persons named 1o the police investisation, its scope and purpose, with the ) -
consequence and substantia: probabilily of the Joss or destruction of the ma:.,erial to which these applic;;rions relate

T aceept this submisyi . . ]
il thi iy s::} a::*; :‘u:g :;:?;:; nhgnl 321 ::: ::;:iglecfi ::aatl:::hc_r mcthods of ebzaining the materia! were bound to

: 151 d that p2 h ' ' i
! a para [4(a) of the Sch
ulfilling condition under paragraph L2(a)(ii). Secondly, itis sajd that somir:l; the sfolght forsma:i?:lde :Fa‘:fl l::,ir:sg :
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subject 10 legzl privilege within section 10 of the Act, and that speeial procedure material, as defined by section 14,
excludes items subject to legnl privilege. 1lowever, it is submitted that 1 should ncvel:the]ess grant Lthg warrants by
reason of the exclusion clause previded by section 10{ii). The material here, ! am satished, comes within such ilems in

that clause.

Subsection (ii) of scction 10 is os follows: Trems held with the imention of furthering a eriminal purpose are not
itemy subject 1o legn) privilege”.

In my judgment it weuld not be right where a solicitor suspected of serious crime, on reasenable grounds. that he
should be afforded the opportunity, through prior notice. further o interfire with the course of justice under the
umberelia of legal privilege. and Parliament in passing scetion 10(ii) must have so intended,  Accordingly Tam
satisfied that it is appropriate 10 issu¢ these warrams.”

The judge went on 10 5ay he had been remindud of the decision of the House of Lords in R v Centra| Criminal
Court cx pare Francis & Francis [1989) | AC 346, [1988] 3 All ER 775 and had also considered a Times report of the
decision of the Divisional Court in R v Maidstone Crown Court ex parte Waitt.  He then went on 1o sign the warrante.

It will b2 seen from the judgment that the judge capressed himsel [ as being satisfied as to the condition sct outin
peragraph 14(2). That was reflected in the wording of the three warrans.  The material part of those warmants is as

follows:

"] am satisfied {afler hearing application) that the first set of access conditions specified in the said Schedule I is
fulfilled in relation thereto and [these are the imparant wards] that it is not practicable w communicate with the persan

entitled to grant cnitry ta the premises specified herein”

Counsel on bekall of the applicant has put forward two principat arguments.  First it was submitted that the judge
erredt in Jaw in coming to the conclusion that he way satisfied that il was not practicable to communicate with the person
entilled to gram entry to the specified premises. "DPracticable”. it was xaid. muans feasible.  The applicant or one of
his partners was svailabie on Friday, 16th Jure er over the weekend.  The court in the Maidstone Crown Court case
pointed (o the difficulty of trying 10 argue that it was not practicable 1o communicate with a firm of solicilors.  Inany
event the comees procedure to be feliowed in this sase would have been by way of an inter partes hearing.

Funhenmnere. if the police wanted 1o rely on paragraph 14[d) they should have done so expressly.

1 cee the force of this submission bul | am not pursuaded thar it affords adequate srounds for setting the warranis
aside.

As iy now accepted on behalf of the police and the Crown Prosecution Service it would have been more satisfactory
10 have based the case on paragraph 14(d) or possibly on [4(a) and 14(d).  14(d) corresponds with section B(3)(d).
although the werding is stightly different, which is one of the conditions which have to be satisfied before the justice of
,~  ‘thepeace can issuc 4 wamant under that scction.  In my judgment “practicable” in this context besrs a wider meaning
than feasible or physically possible.  The same word is used in section 8(3)(a) and (b) and in section 15(2)(c) and

; ;(sﬁ)ﬂ:). It ix also to be found. though in a different conteat, in section 3(2) of the Police and Criminal Evidence Act
4,

_IUscems 1o me that in deciding, for the purpose of paragraph 14, whether it is practicable to communicate, one is
entitled 1¢ consider not only the available means of communication but alse all the circumstances including th‘c nature
of the enqumgslanq the Persons against wham the enquiries are directed.  In the ordinary case where a search is to be
made on 3 sohcmrs: premiscs one would expeet the appication to be made inter partes and 1 would, in this comﬁxL
refer 1o what was <aid in the Divisional Court by Macpherson ] who deliversd thyleadingjudgmem‘in R v Maid:
Crown Cour ex parte Waitt (decided on 2] 31 December 1987).  He there said this: Hene

“(3) The preferred method of obtainung } ice ipati
7 § matenal for a police investigation should always be by way of an i
e " . - - ) ) ‘
E:::;: ofl::: undcr paragraph 4: aﬂ.a notice pf application has been served under paragmphy& Tl{erc :rfnay il’:::: cna::s of
N Te an e parte application 5 justified, usuaily, we would suspeet for the reasons set out in paragraph i4(é}.

pp 19 .11) “dL[ ara 12 uh! b
’u“ll"lCHI 01 ule 'Co“d” ons i1s an “"an"l matte) Of <ubsunce

\ I would, wi!h. respect. catirely apree with and ec
l ?.ofdunaq case is by‘ way of an inter partes ordes,
sohicnors iself which is the subject of investigntion

h.; ;hase words that the preferred method of obmining malcrial in
© bresent case, however, is most unusual in that it is the firm of
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There is 8 second reason why T would reject (he application © quash thf.‘ warranis on thig ground. L;t ithe N
assumed that the word "practicable’ should be consirved narrowly 2nd that it is only apt to cover the physical pessibility

of communication. What is the pesinen then?

It is perfectly true that the judge made no finding as to the condition set out in'pal.zgraph' Id(d)‘, thavu i.f:‘ “that service
of notice of an spplication for an order under paragraph 4 above may seriously prejudice the investigation’.

It is clear from his judgment, however, that he would undoubledly have been satisfied as to pangragh {dyifhe had
been asked to make a finding on the maner.  Thus, when dealing with the question whether it was practicabte to
communicate with any person entitied 1o grant entry 10 any of the premiscs, he judge ssid this: "To do 5o wou}d glen
these two persons named to the police investigation, its scope and purpose. with the consequence and Substantial
probabiiizy of the loss or destruction of the hateriel 1o which these applications relate”.

A litde later. when considering section 10(2), he spoke of a solicitor. if given prior notice, being able to interfere
with the eourse of jusnee, ‘

Judicial review is a discretionary remedy.  In my view it would be an affront 1o commonsense to guash these
warrdnls on the grounds that the judge may have considered the case under the wrong heading when it is perfectly clear
that he was in fact sausfied of the maltews contained in subparagrph (d).

[ turn therefore to the secend submission put forward on behalf of the applicant. It is said that the judge acicd in
excess of his jurisdiction in issuing summonscy which related 1o all the documents in the possession of the firm
including & preat many docuiments which zre centainly subject 10 Jegal privilege and which could nor be treated as
“alling within section 10(2).

I have found this to be 3 difficult point.  Three matters are clear
(1) Section § cannot be used to obtain acewss to matenial subject to privilege.

(2) Sceuion 5 is concerned with obsaining access to cxeluded matenial and special procedure material.  Therce it no
mention in the section of itoms subject 1o legal privilege.  Moreaver, il is apparent from the definitien of speeial
procedurt material in section 14 that items subject o legal privilege are excluded from this category.

{3) As Lord Bridge mace clear in R v Centrai Criminal Court ex parte Francis & Francls (1989] AC 346, [1988] 3
Al ER 775 a1 369G of the former report throughaut both the code for investigations during trafficking cases and the
code embodied in section § and Schedule { of the (984 Act there "runs 2 consistent thread that ilems subjec: to legal
priv;'legec; a5 defined in seciion 10 of the Act of 1§84 arc plurcd beyond the reach of any of the investizative powers
conferred”.

Ther: ts therefore 3 very powerful argument in suppon of the pragosition that any warrant issued under section 9
~—~  4nd Schedule ! of the 1984 Acishould, however wide its scope. contain some express provision to exclude items
subject to legal prvilegpe,

Our attention was drawn to the written issuex filed on the applicant’s behalf.  These were summarized larer in

argument to which | <kall come in s moment.  Tumning 1o the written issues as they appear at page 4 in the bundle it
was said ay follows:

oo ‘.M:lhm the premises the subject of the warrants were {arge quantities of legal docusments and files.  The only parts
s;;b‘ ose r?cun;ersg _a.nd files which would bF rellcvam to the proposed allegations and police investigation and not the
A r::: g;’ ;g; ;:r:wll:ge vfould be communications passing between the applicant's firm and the Legal Aid Fund or the
documcmu ! :::: e:'wi(:rﬁ;:::c::n?g;t:}:r w;! t.h:llls of tosts submitted w the L'egal Aid Fund, and all related
. 1032 the: s of hle which <et out the amount of work, the disbursements and d 3

relevant clients.  The majarity of the documents wauid consist of either docum oy lega) prvilecy |

¢ 5 dc ents not protected by lega) privil
;\:i:}:sa\ |I”C5 conveyances and other documents not within the definition of 'legal privilege' within :::cus:n '1,0 ofetE:

ndt Lnminal Evidence Act and documenis which were subject 1o legal privilege "

Inthe course of his submissions counse! for the applicant sad thy
which the applicant and the firm were panticularly concermed.  First

== whether those cascs were Je '

‘ cgully aided or prvately fi -3
legal advice and from ehents ; N advice ami o
recording requests for advice,

ot there were three categories of documents about
proofs of evidence in both criminal and cjvil cases
dly. letters from the solicitons to clients giving

™ ; L] [ b Vi dvlce of
eS8 Were a“ dOC‘um:rILS. I was & ﬂl‘d. Whi:h were P}aiﬂ'y p!h-'“eged.
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1 see the force of these submissions.  BuL 25 Mr Stewart emphasized in the course of his submissions on behatf of
the Crown Prosccution Service, this ig no ordinary casc.  The subjects of the investipation are the epplicant and his
firm. Furthermore, and this is of the utmost importance, the scope of the investigation involves 3 very wide-ranging
enquiry into how the firm's business was conducicd and the allegations against the applicant 'm_ciude allegations of fraud
on the legal #id fund and a conspiracy to pervent the course of justice.  In these very ?'pocial circumstances I cannot se¢
how it was possible to decide in advance what items, which though appurently and prima facie subject to legal pnvilege,
might not be cxcluded from protectian by reason of section 10(2).

I refer again to that subsection which is in these terms: *liems held with the intention of furthering & c!'imin:-xl
purpose are not items subjuct (0 legsl privilege”.  That subsection was considered by the House of Lcr_ds in a differem
zontextin R v Central Criminal Court cx paric Francis & Francis wo which T have atready referred.  Itis clear that the
majority nf their Lordships gave a purpus]vﬁ construction 1o that subsection.  Itis also to be remembered, 33 was.
stressed by members cf the House 1n that casc, that these investigative powers are given 1o aid the detection of serious

crime.

Counsel for the appheant in his very helpful submissions recognized the difficulty of limiting the material covered
by the warrants in advance. 1t was because of this difficulty, he submitted. that the correct procedure would have been
to have had an inter panes hearing.  Lie drew attention to the fact that there is a specific provision, which I have
already recited. in paragraph 11 to the effect that as soon as notice of application is served on somebody it becomes &
matter which can be dealt with by way ol comtempt of count if any interference takes place with the material 1o which
the application ralates.

1 see the force of thar submission but in this case | ean see reasons for not seeking an order under paragraph 4. |
would, however, repeat what Macpherson J said in his judgment in Waitt.  He sid this:

“(1) The special procedure under sestion 9 and Schedule | of the Act is 1 serious inrosd upon the liberty of the
subject.  The responsibility for ensuning that the procedure is not abused lies with the circuit judges.  Ttis of cardinal
importance that circuit judges should be scrupulous in discharging that respensibility.

(2) The rasponsibility, which i3 great at all times. is greatest when the circuit judge is asked 10 issue a search
warrant &x parte under paraeraph 12, When the constable arvives on the citizen's doorstep with 2 warrant in his hand,
or when the citizen retums home to fing the constuble zjready on the premises, or when, above all, he teturns to find
that the premises have been entered in his absence, and maierial seized, {1 is cssential that he should be able 1o find out,
in simple ianguage which he who runs may read. the reason why he cireuit judge has authorized seizure”.

The responsibilily of the eircuit judge is paricularly heavy when he is asked to make an order such as this which
one can fairly describe as a blanket order. [ expect that xuch an order will be very rare.  We do not know and have
not been ¥hown the infonmativn which was before the judge.  We are concerned here with zn application far judicial
revicw,

T hope and expect that judges will excrvise catreme caulion, L 15 10 be noted that under section 1S they have the
power 1o question the police officer on oath,  They have to balance two conflicting public interests -+ the interest in the
invesbgation of crime and the interest in maintaining the confidentiality of communications between clients and their
legal adviscrs.  That was 3 balanee to which Lord Geff drew suentlon in the Francis & Francis case at page 197,

. lregard this second inzerest -~ that is the intcrest in maintaining confidentiality -- a5 of the greatest importance and
indeed vital for the maintenance of consfidence in the legal system.  Therefore, the police who have obtsined worranss.
such 2 the present. have a very special iesponsibility 1o ensure that any information obtained. however inadvcm:mly. is
not misused, 1 would zaticipate that in some cases it may well be thought right4hat the police would be required 10 '

3ive an express undertaking as to the way in whi : —_ , ‘
matter. s asto the way in which the information will be used so as ta emphasize the gravity of the

O tac facts of this casc and having regard to i
. the v - iry which i
pulice were secking to undertake T canngol s:y that < octe exeonted e ety which i peeneed

the judge exceeded his jurisdiet; i i j
and no doubt he satisfied himself that ; i Ievon Heisa very expenenced judge
ptey At an order in (these terms way necessary. | therefore would dismiss this -

JUDGMENTBY-2: LEONARD J
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JUDGMENT-2:

LEONARD % 1agree. In particular. in my judgment, the words “not practicable” in parsgraph 14{a) of the firn
schedule 1o the Act are to be interpreted in the widcr sense and gre ape to cover the circumstances found by the circuit
judge in his judgment Altemnatively the feamed judge's conclusions would have justified the granting of & wamant
under paragraph 14(d) and we arc asked 1o grant judicia! review which is 2 diseretionary remedy.

AS 1o the submission :hat the judge acted in cxcess of jurisdiction | undersiand the difficylty which would have
faced him. in the special circumstances of this case, if he had attempted 10 limit in advance the subject matter of the
warrants., Ln view of the breadth of the enquiry it would not kave been practicable for the wamnt to identify the
articles to be sought — xee section 15(6)(b) pf the Act. For the reasons given by my Lord 1 conclude tha the learned
judge did not act in excess of jurisdiction. " I wo wuuld refuse the application.
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