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INTRODUCTION 
 
  At the meeting of the Executive Council on 22 February 2005, 
the Council took note of the outcome of the arbitration on the toll increase of 
the Eastern Harbour Crossing (EHC)1.  The arbitrators have determined that 
the tolls for private cars and taxis be increased by $10 from $15 to $25 with 
corresponding increases for other vehicles. 
 
 
BACKGROUND 
 
The Eastern Harbour Crossing Ordinance 
 
2. Section 55(3)(a) of the Eastern Harbour Crossing Ordinance 
(the Ordinance) provides that the tolls specified in the Schedule to the 
Ordinance may be varied by agreement between the Chief Executive in 
Council and the tunnel company.  If an agreement cannot be reached, either 
party may submit the question of the variation of tolls to arbitration (section 
55(3)(b) of the Ordinance).  The Ordinance has not set out the criteria for 
determining toll adjustments.  It only stipulates that if the matter is submitted 
for arbitration, the arbitrators shall be guided by the need to ensure that the 
carrying out by the tunnel company of its obligations, or the exercise of its 
rights, under the Ordinance is reasonably but not excessively remunerative 
to the tunnel company, having regard to, inter alia, any material change in 
the economic conditions of Hong Kong since the enactment of the Ordinance 
or, as the case may be, since tolls were last determined. 
 
The Present Arbitration 
                                                           
1  EHC consists of the road crossing and the rail crossing.  The present arbitration concerns only the toll 

increase for the road crossing. 
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3. In September 2002, the New Hong Kong Tunnel Company 
Limited (NHKTC), franchisee of the Eastern Harbour Crossing, submitted 
an application for a $5 increase in tolls (from $15 to $20) for private cars, and 
corresponding increases for other vehicles.  The toll increases were proposed 
to take effect on 1 January 2003. 
 
4. In July 2003, the Chief Executive in Council rejected NHKTC’s 
application because the proposed toll increase could not be justified on either 
traffic management or financial grounds.  In August 2003, NHKTC 
commenced arbitration against the Government’s decision. 
 
The Last Arbitration in 1997 
 
5. The present case is not the first toll increase arbitration between 
the Government and NHKTC.  When the Government rejected NHKTC’s 
first toll increase application in 1995, NHKTC also submitted their case to 
arbitration. 
 
6. In the 1997 Arbitration, it was common ground between the 
parties that an appropriate yardstick for measuring the reasonableness of the 
remuneration to a company engaged in a Build-Operate-Transfer project was 
its internal rate of return (IRR) on equity after tax over the life of the 
franchise.  The arbitrator ruled that the band of reasonable remuneration for 
NHKTC was an IRR between 15% and 17% over the life of the franchise.  
The arbitrator also concluded that to maintain a remuneration which is 
reasonable but not excessive, it would be necessary to prevent NHKTC’s 
remuneration falling below an IRR on equity of about 15%.  To achieve this, 
a $5 increase for private cars and taxis, and corresponding increases for other 
vehicles, were to take effect on 1 January 1998.  The arbitrator also 
anticipated that further increases of a like amount at approximately 5-yearly 
intervals thereafter would be necessary to keep NHKTC’s remuneration 
within the band of reasonable but not excessive remuneration.  Nevertheless, 
the arbitrator also admitted that it would not be appropriate for him to award 
further increases at that stage, as he did not have the jurisdiction to make 
such further awards. 
 
 
THE PRESENT ARBITRATION 
 
NHKTC’s Argument 
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7. In the present arbitration, NHKTC sought an increase from $15 
to $25 in tolls for private cars and taxis, with corresponding increases for 
other types of vehicles, on 1 January 2005, in order to ensure that its 
remuneration would be within the 15-17% band of reasonable remuneration 
fixed in the last arbitration in 1997.  It was projected that the said toll 
increase, followed by a further toll increase of $10 for private cars and taxis 
(with proportionate increases for other types of vehicles) with effect from 1 
January 2010, would give NHKTC an IRR on equity after tax of 15.03% 
over the life of the franchise. 
 
The Administration’s Argument 
 
8. The Government argued that there was no justification for a toll 
increase because - 
 

(a) the band of reasonable but not excessive remuneration 
determined in the last arbitration was neither fixed nor 
immutable; 

 
(b) in determining the question of the variation of tolls, the 

arbitrators were required by section 55(4)(a) of the Ordinance 
to have regard to the material changes in the economic 
conditions of Hong Kong since tolls were last determined in 
1997; and 

 
(c) the band of reasonable but not excessive remuneration should 

be adjusted downward to 12-14%, having regard to the adverse 
changes in the economic conditions of Hong Kong since tolls 
were last determined in 1997.  The financial experts of the 
Government and NHKTC agreed that the IRR for a “no toll 
increase” scenario (based on the traffic projection of EHC made 
by the parties’ respective traffic experts) would be 13.64%, 
which fell within the range of an IRR on equity after tax of 
between 12% and 14% and hence would be a reasonable 
remuneration for NHKTC. 

 
9. The arbitration hearing was conducted from 20 to 24 September 
2004. 
 
The Arbitrators’ Award 
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10. We received the arbitrators’ Award and Reasons for Award on 
26 January 2005. 
 
11. The arbitrators consider that the changes in the economic 
conditions of Hong Kong since the tolls were last determined in the 1997 
Arbitration are not “material”.  These change, when set against the known 
changes which have occurred since the project began, are not sufficient to 
affect the overall level of reasonable but not excessive remuneration 
determined over the life of the franchise (commencing on 7 August 1986).  
They also consider that while some drastic and prolonged change in 
economic circumstances during the lifetime of the project would require a 
review, it is neither in the interests of the parties nor the public if tolls are 
continually reviewed and adjusted during less than material fluctuations in 
the economy over the 30 year franchise. 
 
12. The arbitrators’ conclusion is, therefore, that the level of 
reasonable but not excessive remuneration for the NHKTC is an IRR on 
equity after tax of between 15% and 17% over the life of the franchise. 
 
13. Having examined the various toll increase options, the 
arbitrators consider it appropriate and necessary to award a $10 increase for 
private cars and taxis with corresponding increases for other vehicles.  In 
making the Award, the arbitrators also anticipate that it may be necessary for 
a further similar increase in about 5 years.  A copy of the arbitrators’ Award 
and Reasons for Award is at Annex A2. 
 
14.  The following table sets out EHC’s existing and new tolls, as 
determined by the arbitrators – 

                                                           
2  This is a version amended by arbitrators on 28 February 2005 with some clerical errors corrected and 

minor changes agreed by parties incorporated.  In the original uncorrected version received on 26 
January 2005, the arbitrators determined that new tolls should take effect from 1 April 2005 or 
alternatively as soon thereafter as the increases can be properly implemented.  Nevertheless, after our 
discussion with NHKTC, it has agreed that the effective date would be deferred to 1 May 2005. 
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Existing 

Tolls 
($) 

New 
Tolls 
($) 

Motorcycles 8 13 
Private cars, electrically powered passenger 

vehicles and taxis 15 25 

Public and private light buses 23 38 
Light goods vehicles 23 38 

Medium goods vehicles 30 50 
Heavy goods vehicles 45 75 

Public and private single-decker buses 30 50 
Public and private double-decker buses 45 75 

Each additional axle in excess of two 15 25 
 
 
IMPLEMENTATION 
 
Implementation of the New Tolls 
 
15. Subsequent to the first receipt of the Award in late January, we 
have expressed to NHKTC our grave concern over the impact of the 
magnitude of the toll increase determined by the arbitrators, and have 
requested NHKTC to reduce the actual level of increase, postpone the 
effective date of the increase, or implement the new tolls by stages.  After 
some discussions, NHKTC has agreed to the following - 
 

(a) toll increases for all vehicles (except light buses and empty 
taxis) to be deferred to 1 May 2005; 

 
(b) toll increase for empty taxis to be deferred to 1 July 2005; and 
 
(c) toll increase for light buses to be deferred to 1 October 2005. 

 
16. The Department of Justice (DoJ) have sought advice from the 
two Leading Counsel (one overseas and one local) who represented the 
Government in the present arbitration on whether there is ground for appeal 
and the merits of an appeal against the Award.  The two Leading Counsel 
have jointly advised that there is no reasonable prospect of a successful 
appeal.  DoJ agree with their views. 
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17.  Pursuant to section 55(6) of the Ordinance, the Commissioner 
for Transport shall, by notice in the Gazette, as soon as practicable amend the 
toll Schedule in accordance with the Award.   
 
Fiscal and Traffic Management Measures 
 
18. We anticipate that the roads leading to the Cross-Harbour 
Tunnel (CHT) will become more congested after the new tolls have taken 
effect.  Therefore, in addition to the publicity arrangements as set out in 
paragraph 22 below, we will also make announcements before 1 May to 
encourage the public to use public transport and to avoid using CHT during 
peak hours as far as possible.  We will also continue to explore longer term 
measures to alleviate the problem of uneven distribution of traffic at the three 
road harbour crossings.   
 
 
IMPLICATIONS 
 
19.  The arbitrators’ Award has no environmental, sustainability, 
productivity or civil service implications.  The financial, economic and 
traffic implications of the Award are set out at Annex B. 
 
20. In view of the arbitrators’ Award, it would be necessary to 
review the additional fare for taxi passengers using the road harbour 
crossings.  At present, a taxi passenger using the CHT, Western Harbour 
Crossing (WHC) or EHC is required to pay an additional fare comprising -  
 

(a) the tunnel toll which reimburses the taxi driver for the toll 
charge paid by him during the hiring ($10, $15 and $35 for 
CHT, EHC and WHC respectively); and 

 
(b) a return toll of $10 for crossing the harbour via CHT or $15 via 

EHC/WHC, on a journey which does not begin from a 
cross-harbour taxi stand. 

 
21. As the arbitrators’ Award will have an impact on the toll for 
taxis, some members of the taxi trade would expect that the return toll for 
crossing the harbour via EHC/WHC should also be increased to $25, so that 
a taxi driver who fails to obtain a hire on his return journey will not need to 
pay the additional $10 out of pocket for crossing the harbour via the 
EHC/WHC, or suffer congestion and longer queuing time at the CHT.  We 
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will consult the taxi trade, the Transport Advisory Committee and the 
Legislative Council Panel on Transport as to whether the return tunnel toll 
surcharge needs to be revised.  Any increase in additional fare for taxi 
passengers using the road harbour crossings requires amendments to the 
Road Traffic (Public Service Vehicles) Regulation, Cap. 374D, by the Chief 
Executive in Council. 
 
 
PUBLICITY 

 
22. A press release will be issued on 11 March 2005.  A spokesman 
will be made available to handle media enquiries.  NHKTC will also issue a 
separate press release on the same day.   
 
 
ENQUIRIES  
 
23.  Any enquiries concerning this brief can be directed to Mr 
Clement Lau, Principal Assistant Secretary for the Environment, Transport 
and Works (Acting), at 2189 2102. 
 
 
 
 
Environment, Transport and Works Bureau 
11 March 2005  
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Annex B 
 

 
 

Implications of Arbitrators’ Award on EHC Toll Increase 
 
 
 
Financial Implications 
 
  Holding a 7.5% stake in NHKTC, the Government will receive 
an additional dividend of about $10 million in 2005/06 as a result of the 
toll increase.  
 
 
Economic Implications 
 
2.  Given that tolls for using the EHC constitute an insignificant 
proportion of average household spending, EHC’s toll increase would 
have a minimal lifting effect on the Consumer Price Index. 
 
 
Traffic Implications 
 
3.  According to Transport Department’s forecast, the relevant toll 
increase will lead to a reduction of traffic throughput at EHC by about 
17% (a drop of 12,500 vehicles per day from the current throughput of 
73,500).  Traffic throughput at WHC will increase by 21% (an increase 
of 8,400 vehicles per day from the current throughput of 39,200), and the 
throughput at CHT will increase by about 3% (an increase of 3,800 
vehicles per day from the current throughput of 121,700).   
 


