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LEGISLATIVE COUNCIL BRIEF 

 

Subsidiary Legislation relating to Consular Matters 
 

 
INTRODUCTION 
 
  At the meeting of the Executive Council on 12 April 2005, the 
Council ADVISED and the Acting Chief Executive ORDERED that – 

 
(a) in respect of the consular agreement between the People’s 

Republic of China (PRC) and the United Kingdom(1), the 
Consular Relations (Additional Privileges and Immunities) 
(United Kingdom) Order, at Annex A, should be made under 
section 4(1) of the Consular Relations Ordinance (Chapter 557);   

 
(b) in respect of the consular agreement between the PRC and the 

United States of America(2), the Consular Relations (Additional 
Privileges and Immunities) (United States of America) Order, at 
Annex B, should be made under section 4(1) of Chapter 557;   

 
(c) in respect of the consular agreement between the PRC and 

Australia(3), 
 

(i) the Administration of Estates by Consular Officers 
Ordinance (Amendment of Schedule) Order 2005, at 
Annex C, should be made under section 3 of the 
Administration of Estates by Consular Officers Ordinance 
(Chapter 191); and  

 
(ii) the Consular Conventions (Application of Section 3) Order 

2005, at Annex D, should be made under section 5 of the 
Consular Conventions Ordinance (Chapter 267). 

                                                 
Notes (1) The Agreement constituted by Exchange of Notes between the Government of the People’s 

Republic of China and the Government of the United Kingdom of Great Britain and Northern 
Ireland concerning the establishment of a British Consulate-General in the Hong Kong Special 
Administrative Region of the People’s Republic of China. 

 (2) The Agreement between the Government of the People’s Republic of China and the 
Government of the United States of America regarding the maintenance of the United States 
Consulate General in the Hong Kong Special Administrative Region. 

 (3) The Agreement on Consular Relations between the People’s Republic of China and Australia. 
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(d) in respect of the consular convention between the PRC and 
Vietnam(4), 

 
(i) the Consular Relations (Additional Privileges and 

Immunities) (Vietnam) Order at Annex E, should be made 
under section 4(1) of Chapter 557; 

 
(ii)  the Administration of Estates by Consular Officers 

Ordinance (Amendment of Schedule) (No. 2) Order 2005, 
at Annex F, should be made under section 3 of Chapter 
191; and  

 
(iii) the Consular Conventions (Application of Section 3) (No. 

2) Order 2005, at Annex G, should be made under section 
5 of Chapter 267.  

 
BACKGROUND AND JUSTIFICATIONS 
 
Grant of Consular Privileges and Immunities 
 
2.  Consular relations are established, on the basis of mutual consent, 
between sovereign States to facilitate the protection of the rights and 
interests of their nations and nationals, and to promote friendly relations 
and cooperation. It is a common and well-established practice that the 
receiving State accords to the consular post and personnel of the sending 
State privileges and immunities not made available to its ordinary 
residents or visitors.  As every State is both a sending and a receiving 
State, these privileges and immunities are granted on a reciprocal basis, 
meaning that a State’s own consular personnel abroad enjoy the same 
level of privileges and immunities as those enjoyed by the consular 
personnel of the sending State. 
 
3.  The conferment of privileges and immunities on consular 
members is not meant for the personal benefit of individuals, but rather, 
to ensure the efficient performance of functions by consular members on 
behalf of the sending State.  The major functions of a consular post are 
set out as follows – 

 
(a)  protecting the interests of the sending State and of its nationals, 

both individuals and bodies corporate, in the receiving State;  
 

                                                 
Note (4) The Consular Convention between the Socialist Republic of Vietnam and the People’s 

Republic of China. 
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(b)  furthering the development of commercial, economic, cultural, 
scientific relations between the States concerned;  
 

(c)  reporting to the sending State conditions and developments in 
such areas as commercial, economic, cultural and scientific life 
of the receiving State; 
 

(d)  rendering necessary assistance of various sorts to the nationals 
of the sending State, especially at times of emergency or 
occurrence of natural disasters in the receiving State; 
 

(e)  exercising rights of supervision and inspection in respect of 
vessels and aircrafts and their crews of the sending State 
entering the ports or territory of the receiving State, and 
extending to them necessary assistance; and 
 

(f)  handling miscellaneous administrative affairs relating to 
passports, visas, notarization, authentication, etc. 

 
Consular members could not effectively carry out these functions if their 
acts or words in their consular districts would readily render them liable 
to prosecution, arrest or detention.  Hence, the grant of privileges and 
immunities is the pre-requisite for the establishment of consular relations 
between sovereign States. 
 
International Convention on Consular Privileges and Immunities 
 
4.  The Vienna Convention on Consular Relations (VCCR) is a 
multilateral international convention which codifies the relevant 
international laws on consular relations, matters relating to the 
establishment and maintenance of consular posts, and consular privileges 
and immunities.  166 States are signatories to the VCCR, including the 
PRC.  At present, a total of 56 career consular posts in the HKSAR and 
their personnel are enjoying the privileges and immunities accorded to 
them under the VCCR. The major types of privileges and immunities 
stipulated under the VCCR include – 
 

(a) Inviolability of consular premises, except in case of fire or 
other disaster; 

  
(b) Exemption of consular premises and residence of head of 

consular post from dues and taxes; 
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(c) Freedom of communication of consular posts;  
 
(d) Personal inviolability of consular officers, except in case of 

a grave crime;  
 
(e) Immunity of consular officers and employees from jurisdiction 

in respect of acts performed in the exercise of consular 
functions; and 

 
(f)   Exceptions to the liability of members of a consular post to give 

evidence concerning matters connected with the exercise of 
their functions. 

 
5.  In line with the established practice under common law, those 
provisions of the VCCR, which affect private rights and obligations or 
require exceptions to be made to the existing laws, have already been 
specifically set out in the laws of the HKSAR by way of Chapter 557.   
 
Bilateral Consular Agreements 
 
6.  Article 73 of the VCCR provides that nothing in the VCCR shall 
preclude States from concluding international agreements confirming or 
supplementing or extending or amplifying the provisions of the VCCR.  
The PRC has concluded with eight foreign States bilateral consular 
agreements which are applicable to the HKSAR (a full list at Annex H).  
The current legislative exercise concerns the PRC’s bilateral agreements 
with the UK, the USA, Australia and Vietnam.   
 
NEED FOR LOCAL LEGISLATION 
 
7.  The PRC’s bilateral agreements with the UK, the USA, Australia 
and Vietnam accord to the consular posts and personnel of these States 
additional privileges and immunities and/or functions in relation to the 
administration of estates in the HKSAR.  At present, the relevant 
provisions of these agreements are given legal effect in the HKSAR by 
the Regulations of the People’s Republic of China Concerning Consular 
Privileges and Immunities, which is national law applicable to the 
HKSAR by promulgation under Article 18 of the Basic Law.  In line 
with the established practice under common law, provisions of these 
agreements will be underpinned by way of local legislation, should they 
affect private rights and obligations or require exceptions to be made to 
the existing laws of the HKSAR.   
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Additional Privileges and Immunities 
 
8.  The PRC’s bilateral consular agreements with the UK, the USA 
and Vietnam provide for additional privileges and immunities which are 
broadly comparable to those provided for diplomatic agents in the 1961 
Vienna Convention on Diplomatic Relations (VCDR), but not covered in 
the VCCR.  Major examples of these additional privileges and 
immunities are – 
 

(a) No entry to consular premises and residences is allowed under 
any circumstances without consent of the head of the consular 
post or his designated person.  Moreover, the inviolability of 
consular premises under the VCCR is extended to cover the 
residences of consular officers; 

 
(b) Exemption from dues and taxes accorded to the residence of the 

head of consular post under the VCCR is extended to that of 
consular officers; 

 
(c) The official correspondence of some consular posts may not be 

opened or detained under any circumstances; 
 
(d) Consular members and their family members are given greater 

protection from arrest or detention; 
 
(e) Consular members and their family members are given greater 

protection from prosecution; 
 
(f) The immunities of consular officers and employees from giving 

evidence under the VCCR are extended to their respective 
family members. 

 
9.  Members may refer to the explanatory note, at Annex I, for a 
comparison of the privileges and immunities provided for in the VCCR 
and the VCDR. 
 
Additional Functions of Administration of Estates 
 
10.   The PRC’s bilateral consular agreements with Australia and 
Vietnam accord to their consular posts additional consular functions 
relating to the administration of the estates of their deceased nationals 
which are not provided for in the VCCR.  Specifically, consular officers 
of these States are entitled to – 
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(a)  protect and conserve the estates left in the HKSAR by deceased 
nationals of these States; 
 

(b)  safeguard the interests of their nationals who have a right to 
property left in the HKSAR by a deceased; and 
 

(c)  receive for transmission to their nationals money or property in 
the HKSAR to which they are entitled as a consequence of the 
death of another person. 

 
THE ORDERS  
 
11.  The Orders to be made under Chapter 557 seek to declare that 
the additional privileges and immunities accorded to the consular posts of 
the UK, the USA and Vietnam, or to persons connected with the consular 
posts, or to both, under the relevant provisions of the relevant bilateral 
consular agreements, shall have the force of law in the HKSAR.   
 
12.  The Orders to be made under Chapter 191 and Chapter 267 seek 
to implement the additional consular functions in relation to the 
administration of estates.  The Orders to be made under Chapter 191 
seek to underpin relevant provisions of the PRC’s bilateral consular 
agreements with Australia and Vietnam by adding “Australia” and 
“Vietnam” to the Schedule to the Ordinance(5).  The Orders to be made 
under Chapter 267 seek to underpin relevant provisions of the above two 
agreements by directing that section 3 of the Ordinance(6) shall apply to 
Australia and Vietnam respectively, with which a consular convention has 
been concluded by the PRC.  The existing provisions to be amended are 
at Annex J. 
 
LEGISLATIVE TIMETABLE 
 
13.  The Orders will be published in the Gazette on 22 April 2005.  
We propose that the Orders should come into operation on 11 July 2005, 
taking into account the lead time required for negative vetting upon 
gazettal. 
 
 
 
                                                 
Notes (5) The Schedule of Chapter 191 sets out the States with which the PRC Government has entered 

into an agreement providing for the administration of estates by consular officers which 
applies to the HKSAR. 

 (6) Section 3 of Chapter 267 provides for the relevant powers of consular officers to deal with 
property in Hong Kong of deceased persons under specified circumstances. 
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IMPLICATIONS OF THE PROPOSAL 
 
14.  The proposal is in conformity with the Basic Law, including the 
provisions concerning human rights.  The Orders will not affect the 
current binding effect of the principal legislation concerned and the 
legislation being amended. 
 
15.  The proposal has no civil service, economic, productivity, 
environmental or sustainability implications.  As the residence of 
consular officers has already been exempted from dues and taxes since 
the bilateral agreements signed between the PRC and the foreign States 
concerned applied to the HKSAR, the proposal to reflect the 
arrangements under local legislation will not carry additional financial 
implications. 
 
PUBLIC CONSULTATION 
 
16.  We have consulted the Consulates General concerned on the 
draft Orders.  We briefed the Panel on Administration of Justice and 
Legal Services on the subject on 28 February 2005.   The Panel noted 
the underlying principles of the grant of privileges and immunities 
between sovereign States and the Administration’s programme of 
preparing subsidiary legislation on additional privileges and immunities.   
 
PUBLICITY 
 
17.  A spokesman will be available to answer possible media and 
public enquiries. 
 
ENQUIRY 
 
18.   Any enquiries on the brief should be addressed to Mr David 
Leung, Assistant Director of Administration, on 2810 3946. 
 
 
 
Administration Wing 
Chief Secretary for Administration’s Office 
20 April 2005          
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