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Annex
Derivative liability in Australia
Environmental legislation

Section 91(1) of the Waste Management and Pollution Control Act 1988
(Northern Territory) provides that where a body corporate commits an
offence under the Act, every person who is a director of or who is
concerned in the management of the body corporate is to be taken to have
committed the same offence. Section 91(2) provides that it is a defence if
the defendant establishes that —

(a) the body corporate had, under this Act, a defence to
the offence that the defendant is, apart from this
section, to be taken to have committed;

(b) the act or omission that constituted the offence took
place without the defendant's authority, permission
or consent;

(c) the defendant did not know, and ought not
reasonably be expected to have known, that the
offence was to be or was being committed and
took all reasonable steps to prevent or stop the
commission of the offence; or

(d) the defendant could not by the exercise of
reasonable  diligence have prevented the
commission of the offence by the body corporate.

Section 493 of the Environmental Protection Act 1994 (Queensland)
provides that if a corporation commits an offence under any provision of
the Act, each of the executive officers of the corporation also commits an
offence, namely, the offence of failing to ensure that the corporation
complies with the Act. However, it is a defence for an executive officer
to prove —

(a) if the officer was in a position to influence the
conduct of the corporation in relation to the
offence — the officer took all reasonable steps to
ensure the corporation complied with the provision;
or
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(b) the officer was not in a position to influence the
conduct of the corporation in relation to the
offence.

Occupational health and safety

Section 26 of the Occupational Health and Safety Act 2000 (New South
Wales) provides that if a corporation contravenes any provision of the
Act, each director of the corporation, and each person concerned in the
management of the corporation, is taken to have contravened the same
provision unless the director or person satisfies the court that —

(a)he or she was not in a position to influence the
conduct of the corporation in relation to its
contravention of the provision, or

(b)he or she, being in such a position, used all due
diligence to prevent the contravention by the
corporation.

Section 167 of the Workplace Health and Safety Act 1995 (Queensland)
provides that if a corporation commits an offence under any provision of
the Act, each of the corporation’s executive officers' also commits an
offence, namely, the offence of failing to ensure that the corporation
complies with the provision. However, it is a defence for an executive
officer to prove —

(a) if the officer was in a position to influence the
conduct of the corporation in relation to the
offence—the  officer  exercised reasonable
diligence to ensure that the corporation complied
with the provision; or

(b) the officer was not in a position to influence the
conduct of the corporation in relation to the
offence.

' Schedule 3 of the Act defines executive officer of a corporation, to mean a
person who is concerned with, or takes part in, the corporation’s management,
whether or not the person is a director or the person’s position is given the
name of executive officer.



Hazardous goods

Section 42(5) of the Road and Rail Transport (Dangerous Goods) Act
1997 (New South Wales) provides that if a body corporate commits an
offence under the Act, a person who is a director, secretary or manager of
the body corporate or who is otherwise concerned in the management of
the body corporate is liable to be punished as an individual who has been
found guilty of the offence unless the person satisfies the court that —

(a)the person did not know that the offence was
committed, or

(b)the person was not in a position to influence the
conduct of the body corporate in relation to the
offence, or

(c)the person took reasonable precautions and exercised
due diligence to prevent the commission of the
offence.

Section 173 of the Dangerous Goods Safety Management Act 2001
(Queensland) provides that if a corporation commits an offence under any
provision of the Act, each of the corporation’s executive officers also
commits an offence, namely, the offence of failing to ensure that the
corporation complies with the provision. However, it is a defence for an
executive officer to prove —

(a) if the officer was in a position to influence the
conduct of the corporation in relation to the
offence—the  officer  exercised reasonable
diligence to ensure the corporation complied with
the provision; or

(b) the officer was not in a position to influence the
conduct of the corporation in relation to the
offence.

Fair trading legislation
Section 96 of the Fair Trading Act 1989 (Queensland) provides that if a

body corporate commits an offence under the Act, each director or
member of the governing body of the body corporate shall, subject to
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section 97, be taken also to have committed the offence and is liable to be
proceeded against and punished accordingly. Under section 97, it is a
defence if the defendant establishes —

(a)that the contravention in respect of which the
proceeding was instituted was due to reasonable
mistake; or

(b)that the contravention in respect of which the
proceeding was instituted was due to reasonable
reliance on information supplied by another
person’; or

(c)that —

(1) the contravention in respect of which the
proceeding was instituted was due to the
act or default of another person, to an
accident or to some other cause beyond
the defendant’s control; and

(i1) the defendant took reasonable precautions
and exercised due diligence to avoid the
contravention.

* Section 97(2) provides that “another person” does not include a person who

was—(a) a servant or agent of the defendant; or (b) in the case of a defendant
being a body corporate—a director, servant or agent of the defendant; at the
time when the contravention occurred.



