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TABLING OF PAPERS
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The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:
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Subsidiary Legislation/Instruments L.N. No.
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Other Papers

No. 90 — Audited Statement of Accounts of the Early Retirement
Ex-gratia Payment Fund for Aided Primary School
Teachers together with the Director of Audit's Report for
the year ended 31 August 2005

Report of the Bills Committee on Public Health and Municipal Services
(Amendment) Bill 2005
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PROPOSED RESOLUTION UNDER THE BASIC LAW OF THE HONG
KONG SPECIAL ADMINISTRATIVE REGION OF THE PEOPLE'S
REPUBLIC OF CHINA AND THE HONG KONG COURT OF FINAL
APPEAL ORDINANCE

CHIEF SECRETARY FOR ADMINISTRATION: Madam President, | move
that the appointment of Mr Michael McHUGH and the Right Honourable
Thomas Munro GAULT to the Court of Final Appeal (CFA) as non-permanent
judges be endorsed by the Legislative Council.

In accordance with the procedures agreed by the House Committee in 2003
on the appointment of judges, the Administration informed the House Committee
on 6 January that the Chief Executive had accepted the recommendation of the
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Judicial Officers Recommendation Commission (JORC) on the two
appointments.

On 16 February, representatives from the Administration and the
Secretary to the JORC attended a meeting of the Subcommittee formed by the
House Committee to examine the appointment. The latter endorsed the
Subcommittee's report on 31 March 2006.

Article 92 of the Basic Law stipulates that judges of the Hong Kong
Special Administrative Region shall be chosen on the basis of their judicial and
professional qualities and may be recruited from other common law jurisdictions.
Under section 12(4) of the Hong Kong Court of Final Appeal Ordinance, a
person shall be eligible to be appointed as a non-permanent judge from another
common law jurisdiction if he is:

(@) ajudge or retired judge of a court of unlimited jurisdiction in either
civil or criminal matters in another common law jurisdiction;

(b) aperson who is ordinarily resident outside Hong Kong; and

(c) a person who has never been a judge of the High Court, a District
Judge or a permanent magistrate, in Hong Kong.

The total number of persons holding the office as non-permanent judges at
any one time is capped at 30 under section 10 of the Hong Kong Court of Final
Appeal Ordinance. At present, there are 17 non-permanent judges, comprising
eight from Hong Kong and nine from other common law jurisdictions.

When hearing and determining appeals, the CFA is constituted by five
judges. They are the Chief Justice, three permanent judges and one
non-permanent judge who is either a Hong Kong judge or judge from other
common law jurisdictions. The Chief Justice has usually invited non-permanent
judges from other common law jurisdictions to sit as the "fifth" judge. The
Chief Justice considers that the proposed appointment will give the CFA greater
flexibility in dealing with the caseload of the CFA.

In accordance with Article 88 of the Basic Law, the JORC has
recommended to the Chief Executive the appointment of Mr Michael McCHUGH
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and the Right Honourable Thomas Munro GAULT as non-permanent judges
from other common law jurisdictions to the CFA.

Mr Michael McHUGH was called to the New South Wales Bar in 1961
and was appointed Queen's Counsel in 1973. He has served as a Judge in
Australia for almost 21 years since 1984. He has been a Justice of the High
Court from 1989 until his retirement in 2005. He has served as Acting Chief
Justice of Australia on a number of occasions during the absence of the Chief
Justice. His judicial experience has covered all areas of law.

The Right Honourable Thomas Munro GAULT was appointed a judge of
the High Court of New Zealand in 1987, the Court of Appeal of New Zealand in
1991, and a member of the Privy Council in 1992, and became President of the
Court of Appeal of New Zealand in 2002. He was appointed to the Supreme
Court of New Zealand in 2004 upon its establishment, and has just retired from
that Court in April this year. He was also appointed a judge of the Supreme
Court of Fiji in 2002 and has sat in that Court from time to time. His judicial
experience has also covered all areas of law.

The two judges have eminent international standing and reputation, and
their appointment will be a great asset to the CFA of Hong Kong.

The Chief Executive is pleased to have accepted the recommendations of
the JORC. Subject to the endorsement of the Legislative Council, we aim to
give effect to the appointment in mid-2006 and will report to the Standing
Committee of the National People's Congress for the record in compliance with
Article 90 of the Basic Law. | now invite Members to endorse the appointment.
Thank you.
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PROPOSED RESOLUTION UNDER THE LEGAL AID ORDINANCE

CHIEF SECRETARY FOR ADMINISTRATION: Madam President, | move

the resolution standing in my name on the Agenda.

%
T
e
A

T DL

T DL

At present, a person whose financial resources do not exceed $155,800 is

financially eligible for legal aid under the Ordinary Legal Aid Scheme.
corresponding limit for the Supplementary Scheme is $432,900.
are specified in the Legal Aid Ordinance.

The
The two limits
Our policy is to review the limits

annually to take into account movements in consumer prices, so as to maintain

the real value of the limits.
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The limits were last adjusted downward by 8.2% in July 2004, to reflect
the accumulated changes in the Consumer Price Index (C) recorded during the
reference periods of the three annual reviews in 2001 to 2003. Having
consulted the Legal Aid Services Council and the Legislative Council Panel on
Administration of Justice and Legal Services pursuant to the 2004 review, the
Administration decided to reserve the small increase of 0.4% in the Consumer
Price Index recorded during the reference period of the review, covering July
2003 to July 2004. In deciding to reserve the 0.4% increase, we undertook to
consider the increase together with the outcome of the 2005 review.

We have now completed the 2005 review. The cumulative increase in the
Consumer Price Index from July 2003 to July 2005 is 1.6%. We accordingly
propose the resolution to adjust upward the limit for the Ordinary Legal Aid
Scheme from $155,800 to $158,300, and that for the Supplementary Scheme
from $432,900 to $439,800, in accordance with the 1.6% increase in the
Consumer Price Index.

| invite Members to support the resolution.

BERAARBDENERANT :

R —
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MERLCEELETIERGEAER -
Mr Albert HO rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 23 were present, seven were in favour of the motion, seven
against it and nine abstained; while among the Members returned by
geographical constituencies through direct elections, 26 were present, 16 were in
favour of the motion, seven against it and two abstained. Since the question
was not agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.
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MR BERNARD CHAN: Madam President, we hear a lot about
competitiveness. But it is a very vague concept. The best way | can think of
describing it is — "doing things better than anyone else".

Clearly, Hong Kong is not competitive as a centre for low-value
manufacturing. But that is a sign of progress and prosperity on this side of the
border. Most of our factories have moved to the Mainland, because costs are so
much lower there. The costs are lower because, to put it bluntly, the people
there are poorer.

At the same time, we are obviously very competitive as a centre for
managing and servicing investment and trade. Nowhere on the Mainland can
offer the skills, or the legal and financial infrastructure that we have. These
services are expensive. But they add value, and the services today are our most
successful exports.

As this motion suggests, there are many different types of competitiveness.
Are we competitive in terms of the skills of our younger people joining the work
force? Are we competitive in terms of the quality of life we offer?

Would a comprehensive competition policy help us become more
competitive? | would say probably — if it reduced barriers to investment and
gave consumers better value and choice. But if it created more bureaucracy and
regulatory burdens, the answer is ""no".



LEE — 2006 5 B 3 H
LEGISLATIVE COUNCIL — 3 May 2006 187

Would tax reform make us more competitive? Again, it probably
would — if the system became broader-based and simple to administer and
continued to impose a light burden. But if we ended up with a more complex
tax code or heavier taxes, the answer again must be "no".

Our current economic performance indicates that we probably are
competitive — at the moment — in all these areas. But we must accept that
other cities on the Mainland are developing fast. They are starting from a low
level. But they want to narrow the gap, and in some respects they are doing so.

The areas mentioned in this motion may or may not be important in
keeping Hong Kong ahead. To some industries, they may be vital. To others,
they may not even be relevant.

Either way, the Government is not — at the end of the day — in charge of
a thing called "competitiveness™. The Government cannot decide what Hong
Kong will do better than anyone else in the future. Obviously, officials must
maintain an environment that encourages economic activity in general. But in
the end, market forces will decide where our competitive edge lies.

Our real competitiveness will come from the decisions made by
private-sector investors and entrepreneurs, and 3 million people working hard to
get ahead in life. Thank you.
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