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Ms Emily LAU rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 20 were present, five were in favour of the amendment and 15
against it; while among the Members returned by geographical constituencies
through direct elections, 21 were present, 13 were in favour of the amendment
and seven against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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Ms Emily LAU rose to claim a division.
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THE CHAIRMAN announced that there were 43 Members present, 23 were in
favour of the motion and 19 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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MISS TAM HEUNG-MAN: Madam Chairman, on behalf of the Bills
Committee on Financial Reporting Council Bill, I move the amendment to clause
17 of the Bill as set out in the paper circulated to Members.

Under clause 17, the Financial Reporting Council (FRC) is required to
submit estimates of the income and expenditure of the Council for the next
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financial year to the Secretary for Financial Services and the Treasury for his
approval. Given that the Government is one of the parties which will contribute
to the funding of the FRC, some members of the Bills Committee consider it
necessary to enhance the transparency of the FRC's expenditure so as to enable
the public to know how the public moneys involved are to be used. An
amendment is therefore proposed to clause 17 to require the Administration to
cause the approved estimates of the FRC"s income and expenditure to be laid on
the table of the Legislative Council. This amendment is modelled on section 13
of the Securities and Futures Ordinance, which provides that the Financial
Secretary shall cause the approved estimates of the Securities and Futures
Commission (SFC) to be laid on the table of Legislative Council.

The Bills Committee notes that the Administration considers the original
provision in clause 17 to be appropriate, taking into account the fact that no
funding approval by the Legislative Council is proposed for the FRC. The
Administration also points out that the other three funding parties of the FRC do
not support the amendment to clause 17.

Members of the Bills Committee have diverse views on the amendment.
The Bills Committee has decided by a majority of the members present that |
should move the amendment on behalf of the Committee. | urge Members to
support the amendment.

Thank you, Madam Chairman.
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Ms Emily LAU rose to claim a division.



iIg — 2006 %F 7 B 13 H
LEGISLATIVE COUNCIL — 13 July 2006 295

EREIRE BN AE R ARR - RIRGAEEBEL | DERERET -
EREXRE  HAEMKBERR -

EREEE  BESMUKHAENRR - AR REME > SHEFERR  LHE
ZI=E S

e E#5 :
Functional Constituencies:

RWEHEE  ROOLRKE BERE  BRBEE  REBHRE KEE X

3 7 5%
Geographical Constituencies:

MERLCEE FTEAEE  FEVEE  REHFRKE  RER
B FENEE HEXRZEE  BRERE  REMEE  FKRKEHERAEK

REUBERBEK -

HItREE - ARBREE  HREMEE  YGHENEE L ERE - B



kg — 2006 7 A 13 H
296 LEGISLATIVE COUNCIL — 13 July 2006

EXZELEFEEMKHGEEEZREENFEE - F 21 AHE > 6 ABERK > 15
ARCE s MEHETEEEEREELAWEER - F 20 A - 12 AERK -7 A
¥ - HRERERIEBR M O ER ZE S DUE BB - R EEMEE
FEMAG R -

THE CHAIRMAN announced that among the Members returned by functional
constituencies, 21 were present, six were in favour of the amendment and 15
against it; while among the Members returned by geographical constituencies
through direct elections, 20 were present, 12 were in favour of the amendment
and seven against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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MISS TAM HEUNG-MAN: OK. Madam Chairman, on behalf of the Bills
Committee on Financial Reporting Council Bill, I move the amendment to
subsection (2) of section 2 of Schedule 2 to the Bill as set out in the paper
circulated to Members.

Section 2 of Schedule 2 provides that the appointed members of the
Financial Reporting Council (FRC) are to be appointed for a term not exceeding
three years, and they are eligible for reappointment. Some members of the
Bills Committee consider that as a good governance practice, there should be a
maximum term for the appointed members of the FRC. Given the current
policy guideline that non-official members of statutory bodies should not hold
office for more than six consecutive years, some members of the Bills
Committee consider that such policy guideline should be clearly set out in this
Bill, same as the approach adopted for the Construction Industry Council (No. 2)
Bill passed by the Legislative Council on 24 May 2006.

The Bills Committee notes the Administration's view that the context of
the Construction Industry Council (CIC) is entirely different and there is no
apparent need to follow the approach adopted for the CIC. The Administration
indicates that it will follow the prevailing policy guideline on tenure of appointed
members of statutory bodies, but it does not consider it necessary to prescribe in
this Bill rigidly the maximum number of terms an appointed member may serve
so as to allow flexibility for reappointment under the exigency of circumstances.
Some members of the Bills Committee are concerned that in the absence of
express provisions in this Bill in this regard, what constitutes the "exigency of
circumstances” would be subject to the interpretation of the Administration.
Given that the Administration has already amended the Construction Industry
Council (No. 2) Bill to set out clearly that an appointed member of the CIC may
not serve continuously for more than six years, members of the Bills Committee
could not see why the same policy guideline should not be set out in this Bill.

Members of the Bills Committee have diverse views. The Bills
Committee has decided by a majority of the members present that | should, on
behalf of the Bills Committee, move a Committee stage amendment to subsection
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(2) of section 2 of Schedule 2 to this Bill to the effect that an appointed member
of the FRC may not serve continuously for more than six years. | urge
Members to support the amendment.

Thank you, Madam Chairman.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 20 were present, six were in favour of the amendment, 13 against
it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 22 were present, 12 were in favour of the
amendment, eight against it and one abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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MISS TAM HEUNG-MAN: Madam Chairman, on behalf of the Bills
Committee on Financial Reporting Council Bill (the Bills Committee), | move
the amendment to section 7 of Schedule 2 to the Financial Reporting Council Bill
(the Bill) as set out in the paper circulated to Members.

Pursuant to section 7 of Schedule 2 to the Bill, the Financial Reporting
Council (FRC) may transact its business by circulation of papers via a written
resolution approved by all the members of the FRC present in Hong Kong (being
not less than the number required to constitute two thirds of the members of the
FRC). To prevent abuse of this provision, some members of the Bills
Committee consider that a Committee stage amendment should be moved to
section 7 of Schedule 2 modelling on the Committee stage amendment moved by
the Administration to the Construction Industry Council (No. 2) Bill on 24 May
for regulating the transaction of business by circulation of papers. The effect of
the Committee stage amendment is that any member of the FRC may, upon
receipt of a paper issued to him by circulation, give notice in writing to the
chairman requiring that the business to which the paper relates be transacted at a
meeting, and the chairman shall convene the meeting accordingly.

The Bills Committee notes that the Administration does not consider the
Committee stage amendment necessary.

Members of the Bills Committee have diverse views on the Committee
stage amendment. The Bills Committee has decided by a majority of the
members present that | should move the Committee stage amendment on behalf
of the Bills Committee. | urge Members to support the amendment.

Thank you, Madam Chairman.
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Mr Albert HO rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 22 were present, six were in favour of the amendment, 15 against
it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 20 were present, 11 were in favour of the
amendment, seven against it and one abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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MISS TAM HEUNG-MAN: Madam Chairman, on behalf of the Bills
Committee on Financial Reporting Council Bill (the Bills Committee), | move
the amendments to subsections (1) and (2) of section 1 of Schedule 3 to the
Financial Reporting Council Bill (the Bill) as set out in the paper circulated to
Members.

Section 1 of Schedule 3 provides for the tenure of the Chief Executive
Officer (CEO) of the Financial Reporting Council (FRC) and the arrangement
for him to resign from office. In examining this section, the Bills Committee is
advised by the Administration that an open recruitment will likely be conducted
for the appointment of the CEO. Some members of the Bills Committee
consider it necessary to add an express provision in the Bill to make it clear that
the CEO is to be recruited openly. However, the Administration does not see
the need to do so and it considers the expression “recruited openly" unclear.
Some members of the Bills Committee consider that the meaning of the
expression should be well understood as the expression is commonly used.

Members of the Bills Committee have diverse views. The Bills
Committee has decided by a majority of the members present that I should, on
behalf of the Committee, move a Committee stage amendment to section 1 of
Schedule 3 to set out clearly that the CEO is to be recruited openly. | urge
Members to support this amendment.

Thank you, Madam Chairman.
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Ms Emily LAU rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 21 were present, six were in favour of the amendment, 14 against
it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 20 were present, 13 were in favour of the
amendment and six against it.  Since the question was not agreed by a majority
of each of the two groups of Members present, she therefore declared that the
amendment was negatived.

MISS TAM HEUNG-MAN: Madam Chairman, on behalf of the Bills
Committee on Financial Reporting Council Bill, I move the amendment to add
subsection (2) to section 3 of Schedule 3 to the Bill as set out in the paper
circulated to Members.

Section 3 of Schedule 3 provides that the terms and conditions of
employment of the Chief Executive Officer (CEO) of the Financial Reporting
Council (FRC) are determined by the Chief Executive. Some members of the
Bills Committee highlight the public concern that senior executives of some
statutory public bodies are overpaid and objective criteria are not in place for
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determining pay increases for the senior executives. To ensure that the CEO of
the FRC is remunerated at a reasonable level, the members consider that a
mechanism should be provided in this Bill for determining the remuneration for
the CEO. They therefore suggest that a Committee stage amendment be moved
to add subsection (2) to section 3 of Schedule 3 to the effect that the remuneration
of the CEO is to be determined with reference to the remuneration of public
officers of comparable level by an independent committee appointed by the FRC
for such purpose.

The Bills Committee notes that the Administration does not consider it
appropriate to prescribe rigidly the pay level of the CEO in the legislation, so as
to allow flexibility for the Chief Executive in determining the remuneration
packages of individuals after taking into account, among other things, their
background, capability and performance, together with the pay trends and levels
in comparable bodies. The Administration also points out that the FRC may,
like the Securities and Futures Commission, set up a Remuneration Committee to
make recommendations on the remuneration packages of its senior executives.
On drafting, the Administration considers it unclear what the expressions "public
officers of comparable level” and "independent committee” refer to. Some
members consider that the expressions are sufficiently clear.

Members of the Bills Committee have diverse views on the Committee
stage amendment. The Bills Committee has decided by a majority of the
members present that | should move the Committee stage amendment on behalf
of the Committee. | urge Members to support the amendment.

Thank you, Madam Chairman.
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Ms Emily LAU rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 21 were present, six were in favour of the amendment, 14 against
it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 21 were present, 12 were in favour of the
amendment, seven against it and one abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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DU R 2 R Y 28 (3) SR E H fm o B 28 (2) 3K > M E AV E (DI (3)
XY R At -

EREXFE - ETCHEE RBEAAETLIERITE 358 3 RERLCEANWEBESE -

MISS TAM HEUNG-MAN: Madam Chairman, on behalf of the Bills
Committee on Financial Reporting Council Bill, I move the revised amendment
to add subsection (2) to section 3 of Schedule 3 and the remaining amendments to
that section, as set out in the paper circulated to Members.

Some members of the Bills Committee consider that arrangements should
be made to govern the post-termination employment of the Chief Executive
Officer (CEO) of the Financial Reporting Council (FRC) to guard against
possible conflict of interest. In this connection, the Bills Committee notes that
all directorate civil servants are required to seek prior permission from the
Government if they wish to take up outside work during their final leave period
and/or within a specified control period after they have left the Government.
For directorate officers below D8 level or equivalent, the control period is one
year for those who have left the Government after less than six years of
continuous service, and two years for those who have left the Government after
six or more years of continuous service. In the light of this arrangement, some
members of the Bills Committee suggest that a Committee stage amendment
(CSA) be moved to add a provision in section 3 of Schedule 3 to the Bill to the
effect that the FRC should set comprehensive arrangements for the
post-termination employment of the CEO, including a control period of not less
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than 12 months commencing from the date of termination during which the CEO
shall not take up any remunerative employment without the prior written
approval of the FRC.

The Bills Committee notes the Administration’s view that the
arrangements governing post-termination employment should be set out in the
appointment letter and not in the Bill. On drafting, the Administration
considers it unclear what the expressions "any remunerative employment™ and
"control period" refer to. The Bills Committee notes its legal adviser's view
that both expressions are sufficiently clear as the provision is meant to set out the
principles to be followed by the FRC which could fill out the details. As
regards the expression "'control period”, the same expression is used by the
Administration in its papers presented to the Panel on Public Service on its policy
governing the post-service employment of former directorate civil servants.

Members of the Bills Committee have diverse views on the CSA. The
Bills Committee has decided by a majority of the members present that | should
move the CSA on behalf of the Committee. | urge Members to support the
amendment.

Thank you, Madam Chairman.
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Ms Emily LAU rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 19 were present, six were in favour of the amendment and 13
against it; while among the Members returned by geographical constituencies
through direct elections, 21 were present, 12 were in favour of the amendment,
seven against it and one abstained. Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the amendment was negatived.
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Council then resumed.
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Dr Philip WONG rose to claim a division.
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Functional Constituencies:
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Geographical Constituencies:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 18 were present, seven were in favour of the amendment and 11
against it; while among the Members returned by geographical constituencies
through direct elections, 12 were present and 11 were in favour of the
amendment. Since the question was not agreed by a majority of each of the two
groups of Members present, she therefore declared that the amendment was
negatived.
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Mr Albert HO rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 18 were present, six were in favour of the amendment, 11 against
it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 13 were present, eight were in favour of
the amendment and four abstained. Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the amendment was negatived.
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DR RAYMOND HO: Madam President, the Protection of the Harbour
Ordinance (the Ordinance) was among a few controversial pieces of legislation
passed by the Legislative Council shortly before the changeover in 1997.
Immediately after its enactment, the then Secretary for Planning, Environment
and Lands already pointed out the Ordinance would seriously affect the
Government's planning and works in the central harbour, as well as its ability to
supply land and infrastructure.

Nevertheless, an amendment to the Ordinance was proposed by the
Government and passed in 1997 to extend the boundaries of the harbour for its
application. As expected, the Ordinance has caused greater uncertainties to
major projects planned along the harbour fronts. They include Central
Reclamation IIl (CRIII), Wan Chai Reclamation IlI, South East Kowloon and
Western District Development. For almost 10 years, the completion of these
projects is not yet in sight. In fact, the Government has already scrapped the
Western District Development although its planning concepts have been
discussed at the Panel on Planning, Lands and Works of this Council back in the
year 2000.

Having said that, I must make it clear that | support the principle of
protecting our harbour. Like many people in Hong Kong, | am concerned that
our harbour is getting narrower and narrower because of reclamation. As some
critics have pointed out, some reclamation works in the harbour should not have
been done. The landfill sites in Tseung Kwan O are amongst the examples.

However, an indiscriminate restriction on reclamation in the harbour
should not be the best option for our society. The zigzags formed in our
harbour front due to poor planning in the past should be straightened to eliminate
traps of stagnant water and to give the harbour a more aesthetic outlook. This
will help enhance the tidal flow and improve water quality in the harbour.

In addition, there is sometimes an overriding need for reclamation. Take
the CRIIlI as an example, some may consider that the reclamation under the
project is excessive. | do not support their views. Indeed, the 18 hectares
required for reclamation under the CRIII, fully discussed at the Panel on
Planning, Lands and Works, is already the minimum. Apart from the
Central-Wan Chai Bypass (CWB), the CRIII will provide necessary land for
construction of other important transport infrastructure and facilities, including
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supporting road networks, an extended overrun tunnel for the MTR Hong Kong
Station, construction of a new "Star Ferry" Pier and two public piers, a 150-m
long berth for the People’s Liberation Army Forces in Hong Kong, reprovision
of the affected government and private cooling water pumping stations. It is
worth mentioning that the Government has already scaled down the area of
reclamation from the originally proposed 32 hectares to the current 18 hectares
so as to address the concern of the public.

It is a matter of time that the traffic conditions in the Central will become
impossible without the construction of the CWB. Some questioned the need to
build the CWB and suggested adopting the electronic road pricing (ERP) to solve
our traffic problems in the Central. The ERP has always been a controversial
issue ever since the Government brought it up two decades ago. The
Government spent a further $100 million in another study on the subject about
six years ago. The idea was dropped following a visit of the then Secretary for
Transport to Singapore to learn from their ERP experience. It is considered
very difficult to introduce the ERP into Hong Kong because of the hilly terrains
of the Hong Kong Island and the lack of alternative roads. The CWB is
amongst many other infrastructure facilities that are essential to sustain our
development and improve our quality of life.

Some may challenge that engineers may have a propensity for reclamation
and development. But this is simply not true. There are 18 engineering
disciplines and the environmental discipline is amongst one of them.
Engineering is never a synonym for anti-environmental protection. It is very
sad to see that too many people view the reclamation issue through layman-tinted
glasses and simplify it into a dichotomy between development and destruction of
our harbour.

Madam President, it will not be in the best interests of the people of Hong
Kong if we hold up all future development along the harbour front by haggling
over the size of reclamation based on different interpretations on the three
principles in considering the reclamation projects, namely, (1) there is a
compelling, overriding and urgent need for reclamation; (2) there is no viable
alternative to reclamation; and (3) the reclamation involves minimum impairment
to the harbour.

With these remarks, Madam President, | so submit. Thank you.
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Dr KWOK Ka-ki rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 19 were present, 13 were in favour of the amendment, five
against it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 19 were present, eight were in favour of
the amendment, nine against it and one abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 19 were present, five were in favour of the amendment, 12
against it and two abstained; while among the Members returned by geographical
constituencies through direct elections, 19 were present, nine were in favour of
the amendment, two against it and seven abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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Dr KWOK Ka-ki rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 20 were present, five were in favour of the motion, 13 against it
and two abstained; while among the Members returned by geographical
constituencies through direct elections, 19 were present, 10 were in favour of the
motion, two against it and six abstained. Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the motion was negatived.
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Adjourned accordingly at quarter to Six o*clock.
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Annex 11

FINANCIAL REPORTING COUNCIL BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for
Financial Services and the Treasury

Clause Amendment Proposed

2 (1) (a) In the definition of "associated
undertaking", in paragraph (a) (i), by
deleting "a subsidiary of the corporation
within the meaning of section 2 of the
Companies Ordinance (Cap. 32)" and
substituting "a subsidiary undextaking, as
construed in accordance with the Twenty-third
Schedule to the Companies Ordinance (Cap.
32), of the corporation".

(b) In the definition of "relevant undertaking",
by deleting paragraph {a) {i) and
substituting -

"(i) a subsidiary undertaking, as construed
in accordance with the Twenty-third
Schedule to the Companies Ordinance
(Cap. 32), of the corporation; or".
(c) By adding -

"tpublic officer" (RERAE) -
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(a) means a person holding an

office of emolument under the

Government, whether such

office be permanent or

temporary; but

(b) does not

(1)

(i1)

include -

a person holding
such an office by
virtue only of being
the chairman of a
board or tribunal
established under an
Ordinance; or

a person who is a
judicial officer for
the purpose of
section 2 of the
Judicial Officers
Recommendation
Commission Ordinance
(Cap. 92) or a
judicial officer
appointed by the

Chief Justice;™".
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3(1) (a) In the Chinese text, in the definition of " |
HEE", by deleting "{##" where it twice
appears and substituting ",
(b) In the Chinese text, in the definition of " |
THEBRESE", by deleting "#i&" where it
twice appears and substituting "@".
5 (a} In subclause (1), by deleting "within the
meaning of Part 1 of that Schedule" and
gubstituting ", within the meaning of Part 1
of that Schedule, that applies to the
report".
(b) In subclause (2), by deleting "within the
meaning of Part 2 of that Schedule" and
gubstituting ", within the meaning of Part 2
of that Schedule, that applies to the
report"®.
7 (a) 1In subclause (1) (c) (iv}, by adding "from

amongst persons who either because of their
experience in accounting, auditing, finance,
banking, law, administration or management,

or because of their professional or

occupational experience, appear to the Chief
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Executive to be suitable for such
appointment" after "Chief Executive".
{b) By adding -

"(5A) The Council may perform any of its
functions, and its proceedings are valid,
despite -

(a) a vacancy in the membership
of the Council;

{(b) a defect in the appointment
or gqualification of a person
purporting to be a member of
the Council; or

{¢) a minor irregularity in the
convening of any meeting of

the Council.".

10(2) (a) In paragraph (a), by adding "a committee
established by the Council," after
"Committee, ".

(b) In paragraph (b), by deleting "in the

performance of its functiong" and
substituting ", the Investigation Board, a
Review Committee, a committee established by
the Council, or any or all of them, in the

performance of its or their functions".
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13(1) {a) In the English text, by deleting "performs" and

substituting "perform".

21 In subclauses (2), (3) and (4), by deleting

"Division 3" and substituting "Divisions 3 and 4°".

22 By adding -

"{3a) The Investigation Board may perform
any of its functions, and its proceedings are
valid, despite -

(a) a vacancy in the membership
of the Board;

(b) a defect in the appointment
or qualification of a person
purporting to be a member of
the Board; or

(¢} a minor irregularity in the
convening of any meeting of

the Board.r.

28 (1) By adding "a person who is, or was at the material

time," after "require".

34 (4) (b) By deleting everything after "required" and
substituting -

"for -
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(1) any criminal proceedinas;
(ii) any proceedings before the Market

Misconduct Tribunal; or
(iii) any proceedings under this
Ordinance or Part V of the
Professional Accountants Ordinance
(Cap. 50),
such longer period as may be necessary for

the purpose of those proceedings.".

35 By deleting the clause and substituting -
"35. Investigation reports

(1) As soon as practicable after the
completion of an investigation under this
Part, the investigator shall prepare a
written report on the findings of the
investigation.

(2) The investigator may, if it thinks
fit, prepare an interim report on the
investigation. But if the investigator falls
within section 21(2), (3) or (4), the
investigator shall also prepare an interim
report on the investigaticon as soon as

practicable after being required by the

Council to do so.
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(3} The Council may adopt a report
prepared under subsection (1) or (2}.

(4} If, in the Council’s opinion, any
person named in a report prepared under
subsection (1) or (2) would in the event of a
publication or other disclosure of the
report, or any part of the report, be
adversely affected by the publication or
disclosure, the investigator shall, before
the report is adopted undef subsection (3),
first give the person a reasonable
opportunity of being heard.

(5) After having adopted a report under
subsection (3), the Council may cause the
report, or any part of the report, to be
published.

(6) In deciding whether or not to cause
a report, or any part of a report, to be
published under subsection (5), the Council
shall take into account -

(a) whether or not the
publication may adversely
affect -

(i) any criminal
proceedings before a

court or magisgtrate;
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{(ii) any proceedings
before the Market
Misconduct Tribunal;
or

(iii) any proceedings
under Part V of the
Professional
Accountants
Crdinance (Cap. 50),

that have been or are likely
to be instituted;

whether or not the
publication wmay adversely
affect any person named in
the report; and

whether or not the report, or
that part of the report,
should be published in the
interest of the investing
public or in the public

interest.

(7) In any civil proceedings before a

court or any proceedings before the Market

Migconduct Tribunal or under Part V of the

Professional Accountantg Ordinance {(Cap. 50),

a document purporting to be a copy of a
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36

39

40

report adopted under subsection (3), and
purporting to be certified by the Chairman of
the Council as a true copy of such a report,
is, on its production without further proof,
admissible as evidence of the facts stated in

the report.".

By deleting subclause (2) and substituting -

(b)

(a)

*(2) The Council shall not, in relatiomn
to an investigation under this Part, exercise
a power under subsection (1) unless the
Council has taken into account the report
prepared under section 35(1) or (2) in

relation to the investigation.".

In subclause (1}, by adding "either because
of their experience in accounting, auditing,
finance, banking, law, administration or
management, or because of their professional
or occupational experience" after "Review
Committee”.

In subclause (2}, by adding "at least" before

"3" .

By deleting subclause (1) (b) and

substituting -
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"({b) the Council may appoint a Financial
Reporting Review Committee consisting
of -

(1) a Panel Convenor appointed
under section 39(2), who is to
be the Chairman of the Review
Committee; and

{ii) at least 4 other members of
the Review Panel,
to enquire, with those powers, into the
non-compliance and the question.".
{b) By adding -

"{la) On making an appointment under
subsection (1) (b}, the Council shall notify
the listed entity in writing of the names of
the members of the Review Committee.",.

(¢} By deleting subclause (2) and substituting -
"(2) The Council shall, on making an
appointment under subsection (1) (b), specify
the terms of reference of the Review
Committee, and the Committee shall act in

accordance with those terms.".

41 By deleting subclause (1) and substituting -
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"{(1) A Review Committee may perform any
of its functions, and its proceedings are
valid, despite -

(a) a wvacancy in the membership
of the Committee;

(b) a defect in the appointment
or qualification of a person
purporting to be a member of
the Review Panel or the
Committee; br

{(c) a minor irregularity in the
convening of any meeting of

the Committee.".

44 (2) (a) By adding "and" at the end.

47 By deleting the clause and substituting -

147, Encquiry reportsa

{1) As soon as practicable after the
completion of an enquiry under this Part, the
enguirer shall prepare a written report on
the findings of the enquiry.

(2) The enguirer may, if it thinks fit,
prepare an interim report on the enquiry.
But if the enquirer falls within section

38(2), the enquirer shall also prepare an
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interim report on the enquiry as soon as
practicable after being required by the
Council to do so.

(3} The Council may adopt a report
prepared under subsection (1) or (2).

(4) If, in the Council’s opinion, any
person named in a report prepared under
subsection (1) or (2) would in the event of a
publication or other disclosure of the
report, or any part of the report, be
adversely affected by the publication or
disclosure, the enquirer shall, before the
report is adopted under subsection (3), first
give the person a reascnable copportunity of
being heard.

(5} After having adopted a report under
subsection {(3), the Council may cause the
report, or any part of the report, to be
published.

(6) In deciding whether or not to cause
a report, or any part of a report, to be
published under subsection (5), the Council
shall take into account -

(a) whether or not the
publication may adversely

affect -
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(1) any criminal
proceedings before
a court or
magistrate;

(ii) any proceedings
before the Market
Misconduct
Tribunal; or

(iii) any proceedings
under Part V of the
Professional
Accountants
Ordinance (Cap.
50),

that have been or are likely
to be instituted;

{b) whether or not the
publication may adversely
affect any person named in
the report; and

{c) whether or not the report, or
that part of the report,
should be published in the
interest of the investing
public or in the public

interest.
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(7} In any civil proceedings before a
court or any proceedings before the Market
Misconduct Tribunal or under Part V of the
Professional Accountants Ordinance (Cap. 50},
a document purporting to be a copy of a
report adopted under subsection (3), and
purporting to be certified by the Chairman of
the Council as a true copy of such a report,
is, on its production without further proof,
admissible as evidence of the facts stated in

the report.™".

48 By deleting subclause (2) and substituting -
"(2}) The Council shall not, in relation
to an engquiry under this Part, exercise a
power under sgsubsection (1) unless the Council
has taken into account the report prepared
under section 47(1) or (2) in relation to the

enguiry.".

49 By deleting subclause (1) and substituting -
"(1) 1If, after the Council has taken
into account a report prepared under section
47(1) or (2) for an enquiry concerning a
relevant non-compliance in relation to a

listed entity, it appears to the Council that
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there is or may be a question whether or not

there is such a relevant non-compliance, the

Council may give a written notice to the

operator of the listed entity in accordance

with subsection (1A}.

{1A) The notice is to -~

(a) indicate the respects in

which it appears to the

Council that such a guestion

arises or
(b) specify -

(1)

(ii)

(c) specify a

may arise;

such manner of
revising the
relevant financial
report of the listed
entity as the
Council thinks fit;
or

such other remedial
action concerning
that report as the
Council thinks fit;
and

period for the

operator to -
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50

(i) give a satisfactory
explanation of the
relevant financial
report of the
entity;

(ii) cause that report to
be revised in such
manner as specified
in the notice; or

(1ii) take such other
remedial action
concerning that
report as specified

in the notice.".

By deleting subclause (1) and substituting -

"(1) Thig section applies if -

(a)

the Council gives a notice to
the directors of a listed
corporation under section
49(1}; and

at the end of the period
specified in the notice, or
such longer period as the

Council may allow, it appears
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to the Council that the
directorg have not -

(i) given a satisfactory
explanation of the
relevant financial
report of the
corporation;

(i1) caused that report
to be revised in
such manner as
specified in the
notice; or

(iidi) taken such other
remedial action
concerning that
report as specified

in the notice.".

(a) By deleting subclause (3) (b) (ix) and
substituting -

"{ix) the Official Receiver in a capacity
other than that of a liquidator or
provisional ligquidator appointed under,
or holding such office by virtue of, the

Companies Ordinance ({(Cap. 32);".
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{b} By deleting subclause (3) (¢} and

substituting -

" (C)

subject to subsection (4), if there is
or has been an investigation under Part
3 concerning a relevant irregularity, or
an enquiry under Part 4 concerning a
relevant non-compliance, in relation to
a listed corporation, disclose
information on the listed corporation

to -

(1) the Official Receiver in the
capacity of a liguidator or
provisicnal liquidator of the
listed corporation appointed
under, or holding such office
by virtue of, the Companies
Ordinance {(Cap. 32}; or

(ii) any other person who -

(A) is a liquidator or
provisional liquidator of
the listed corporaticn
appointed under the
Companies Ordinance {(Cap.
32); or

(B) acts in a similar

capacity in relation to
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the listed corporation
under any law of a place
outside Hong Kong; ™.

(c} In subclause (4}, by deleting "or (b)" and
substituting ", (b) or (c)".

(d) In subclause (10) (b) (i), in the English text,
by deleting "subsections" and substituting
"subsection".

{(e) 1In subclause (13) (b) (i), in the Chinese text,
by deleting "&#&" and substituting "&n.

(f} In subclause (13) (b) (ii), in the Chinese

text, by deleting "f&#f&" and substituting

] @-n
.

New By adding -
"51A. Protection of informers
(1) Any information on the identity of
a relevant person is not admissible in
evidence in -

(a) any civil or criminal
proceedings before a court or
magistrate;

{b) any proceedings before the
Market Misconduct Tribunal;

oxr
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{¢) any proceedings under Part V
of the Professional
Accountants Ordinance {Cap.
50).

(2} In such proceedings, a witness is
not obliged -

(a) to disclose the name or
address of a relevant person
who is not a witness in those
proceedings; or

(b} to state any matter that
would lead, or would tend to
lead, to discovery of the
name or address of a relevant
person who is not a witness
in those proceedings.

(3) If a book, document or paper that
is in evidence, or liable to inspection, in
such proceedings contains an entry -

(a) in which a relevant person is
named or described; or

(b that might lead to discovery
of a relevant person,

the court, the magistrate, the Market
Misconduct Tribunal or the Disciplinary

Committee constituted under section 33(3) of
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the Professional Accountants Ordinance (Cap.
50), as the case may be, shall cause all such
passages tc be concealed from view, or to be
obliterated, so far as may be necessary to
protect the relevant person from discovery.

(4} In such proceedings, the court, the
magistrate, the Market Misconduct Tribunal or
the Disciplinary Committee, as the case may
be, may, despite subsgection (1), (2) or (3),
permit inquiry, and reguire full disclosure,
concerning a relevant person if -

(a) it is of the opinion that
justice cannot be fully done
between the parties to the
proceedings without
disclosure of the name* of the
relevant person; or

(b) in the case of a relevant
person falling within
paragraph (a) of the
definition of "relevant
person" in subsection (6), it
is satisfied that the
relevant person made a

material statement that he -
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(1) knew or believed to
be false; or
(ii) did not believe to
be true.
(5) This section has effect despite
sections 35 and 47.

(6) In this section, "relevant person"
(BRI AL) means -

(a) an informer who has given
information to the Council,
the Invesgtigation Board or a
Review Committee with respect
to an investigation under
Part 3 or an enquiry under
Part 4; or

(b) a person who has assisted the
Council, the Investigation
Becard or a Review Committee
with respect to such an

investigation or enquiry.".

52 (a) By deleting subclause (3) (a) and substituting

"(a) a listed corporation in the securities

of which he has an interest;
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(c)

(9)

(h)

(aa)

a listed collective investment scheme in

the interests of which he has an
interest; or".

In subclause (5)(a), by deleting "or" at the

end.

In subclause (5) (b), by deleting the full

stop and substituting "; or".

In subclause (5), by adding -

(c) keep or be given any document, or the
relevant part of any document, that
contains a record of, or is issued for
the purpose of, such deliberation or
decision.".

In subclause (6) (a), by deleting "or".

In subclause (&) (b), by deleting the full

stop and substituting "; or".

In subclause (&), by adding -

"{c) keep or be given any document, or the

relevant part of any document, that
contains a record of, or is issued for
the purpose of, such deliberation or the
making of such determination.”.
By adding -
"{6A) If the Council determines under
subsection (5) that a person may be present

during any deliberation, or take part in any
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decigion, of the Council, Invesgtigation Board
or Review Committee, or a committee
established by the Council, the Council shall
give written notice of the determination to -
(a) in the case of a deliberation
or decision with respect to
an investigation under Part 3
concerning an auditing
irregularity, the auditor
concerned;
(b) in the case of a deliberation
or decision with respect to
an investigation under Part 3
concerning a reporting
irregularity, the reporting
accountant concerned; or
(c} in the case of a deliberation
or decisgion with respect to
an enquiry under Part 4
concerning a relevant non-
compliance, the listed entity
concerned.".
(i) In subclause (9), in the definition of
"agsociate", in paragraprh (j), by adding "or"

at the end.
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(3) In subclause (9}, in the definition of
"associate", by deleting paragraph (k).

(k) In subclause {9}, in the definition of
"associate", in paragraph (1), by deleting
"(k)" and substituting *({j)".

(1) 1In subclause (9), in the English text, in the
definition of "associate", in paragraph
(1) (ii}, by deleting the semicolon and
substituting a full stop.

{m} In subclause (92), by deleting the definition

of "related corporation'.

By deleting the clause and substituting -
153. Immunity

(1) A person who complies with a
reguirement imposed on him under section 25,
26, 27, 28, 34 or 43 does not incur any civil
liability, whether arising in contract, tort,
defamation, eqguity or otherwise, by reason
only of the compliance.

(2} A person does not incur any civil
liability, whether arising in contract, tort,
defamation, equity ox otherwise, in respect
of anything done, or omitted to be done, by
him in good faith in the performance, or

purported performance, of the functions of
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the Council, the Investigation Board, a
Review Committee or a committee established

by the Council.".

54 (a) In subclause (1), in the Chinege text, by
deleting "PEER" and substituting "“HEJE{ER".

{(b) In subclause (2), by deleting "Subsection"
and substituting "For the avoidance of doubt,
subsection”.

(¢} 1In subclause (3){(a), in the Chinese text, by

deleting "Fag#g" and substituting "“FEgE".

56 In subclauses (1) (b) and (2) (b), in the English
text, by deleting "the record" and substituting

"guch record".

59 (a) In subclause (1) {(a), by deleting "42, 48(3)
or 49(1)" and substituting "40(1A), 42,
48{(3), 492(1) or 52(6A) or section 3{(2) of
Schedule 6".

{b} In subclause (2) (¢}, by deleting "non-Hong

Kong company within the meaning of section
2(1) of the Companies Ordinance (Cap. 32)"
and substituting "company to which Part XI of

the Companies Ordinance (Cap. 32} applies®.
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(c) In subclause (2) (c) (i), by deleting "Part XI
of that Ordinance" and substituting "that
Part".

(d) In subclause (2)(e), by deleting "or a non-
Hong Kong company" and substituting ", or a
company to which Part XI of the Companies

Ordinance (Cap. 32) applies".

61 (a) In the heading, in the English text, by
deleting "Sections" and substituting
"Section".

(b) In the cross-heading before the proposed
section 141E, by deleting "defective".
{(¢) By deleting the proposed section 141E(1) and
(2) and substituting -
"(1) If -

(a) a copy of any accounts of a
company has been sent under
gecticon 129G to a person
entitled to be sent the copy;
and

(b) it appears to the directors
of the company that the
accounts did not comply with

this Ordinance,
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New

(d)

the directors may cause the accounts to be
revised and make necessary consedquential
revisions to the summary financial report or
directors' report concerned.

(2) Such revision of the accounts is
to be confined to -

(a) those aspects in which the
accounts did not comply with
this Ordinance; and

(b) other necessary consequential
revigions.".

In the proposed section 141E(4), by deleting
everything after "who" and substituting "is
in default, shall be liable to a fine and,
for continued default, to a daily default

fine.".

By adding -

"61A. Section added
The following is added -

"336A. Voluntary revision
of accounts

(1) If -
(a) a certified copy of any
accounts of an oversea
company has been

delivered to the
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Regigtrar for
registration under
gection 336; and

(b) it appears to the
directors of the company
that the accounts did
not comply with the
relevant requirements,

the directors may cause the accounts to
be revised and make necessary
consequential revigions to the
directors' report concerned.

{(2) Such revision of the accounts
is to be confined to -

{(a) those aspects in which
the accounts did not
comply with the relevant
reguirements; and

(b) other necessary
consequential revisions.

{3) If the directors of an
oversea company decide to cause any
accounts of the company to be revised
under subsection (1), the company
shall, as soon as practicable after the

decision, deliver to the Registrar for
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registration a warning statement, in
the specified form, that the accounts
will be so revised.

(4 In this section, "relevant

requirements" (HRHRE), in relation to

the accounts of an oversea company,
means -

(a) the law for the time
being applicable to that
company in the place of
its incorporation or
origin; or

(b} in the case where
section 336(4) applies
to that company, this

Ordinance.®".".

62 (a) By deleting -
"62. Section added
The following is added -"
and substituting -
"62. Section substituted
Section 336A (as added by section 61A
of thig Ordinance} is repealed and the

following substituted -".
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63

(b)

(c)

{a}

(b)

(c)

(4}

In the proposed section 336A(1) (a), in the
English text, by deleting "have" and
substituting "has".

In the proposed section 336A(2) (a), by
deleting "the correction of".

In the proposed section 336A(2) (b), by
deleting "the making of" and substituting

"other".

In the proposed section 359A(3) (b), by
deleting "that have" and substituting "or
directors' report that has".

In the proposed section 359A(4) (¢) (ii), by
deleting "under" and substituting "in
compliance with".

In the proposed section 359A(4) (c), by adding
"the company or" after "require".

In the propeosed section 35%A(5) (a), by
deleting "have" and substituting '"or
directors' report has".

In the proposed section 359A(5) {(a) (i) and
(ii), by adding "or report" after "accounts'.
In the proposed section 359A(5) (b), by
deleting "the non-Hong Kong company" and
substituting "a company to which section 336A

applies".
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(g) In the proposed section 359A(5) (b}, by
deleting "that have" and substituting "or
directors' report that has".

{(h) In the proposed section 359%A(5) (¢}, by
deleting "that have" and substituting "or
directors' report that has".

(i) By adding -

"(6) Regulations made under subsection
(3} may -
(a) provide that any of the
following is an offence -

(i) a failure to take
all reasonable steps
to secure compliance
as respects the
accounts, summary
financial report or
directors’ report
that has been
revised with -

{(A) a specified
provision of
the
regulations; or

(B} a specified

provision of
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this Ordinance
as having
effect under
the
regulationsg;
{(ii) a contravention of -
(A) a specified
provision of
the
regulaticns; or
(B) a specified
provision of
this Ordinance
as having
effect under
the
regulations;
(b} provide that such an offence
is punishable -

(i) by a fine not
exceeding $300,000,
or by a term of
imprisonment not
exceeding 12 months,

or by both such fine
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and imprisonment;
and

(i1) in the case where a
person is convicted
of such an offence
after continued
default, refusal or
contravention, also
by a fine not
exéeeding 5700 for
each day on which
the default, refusal
or contravention is
continued;

{(c) provide for any specified
defence to be available in
proceedings for such an
offence; and

(d} provide that a court shall
not sentence a person to
imprisonment for such an
offence unless satisfied that
the offence was committed
wilfully. ",

New By adding -
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"70A. Disciplinary provisions
Section 34 is amended -
(a) in subsection (1) (a), by
adding -

"(ia) has been convicted
of any offence under
section 31 of the
Financial Reporting
Council Ordinance
(  of 2006);

{ib) has been punished by
the Court of First
Instance under
secticn 32(2) (b) of
the Financial
Reporting Council
Ordinance ( of
2006) for failing to
comply with a
requirement imposed
under section 25,
26, 27 or 28 of that
Ordinance or for
being inveolved in

the failure;
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{(ic}) has been punished by
the Court of First
Instance under
gection 45(2) (b) of
the Financial
Reporting Council
Ordinance ( of
2006) for failing to
comply with a
requirement imposed
under section 43 of
that Ordinance or
for being invelwved
in the failure;";

{(b) in subsection (1AA), by
repealing "(iv) to (ix)" and
substituting " (ia), (ib),

{(ic), (iv), (v}, (vi}, (vii),

(viii) and {(dix)".".

New By adding -
"72A. Section added
The following is added -

"42CA. Referral of matter
to FRC
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(1) WwWhere it appears to the
Council that there are circumstances
suggesting -

(a) that -

(i) & certified
public
accountant has
acted in a
manner
described in
section
34 (1) (a) (114},
{xi) or (xii);

{(ii) section
34 (1) (a) (iv),
(vi), (viii),
(ix) or (x)
applies to a
certified
public
accountant or a
firm of
certified
public

accountants
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{(practising) ;
or
(iii) section
34(1) (a} (as
applied by
section
34 (1AA)) or (b}
applies to a
corporate
practice; and
{b) that the matter
constitutes a relevant
irregularity in relation
to a listed entity for
the purposes of the
Financial Reporting
Council Ordinance ({ of
2006),
the Council shall refer the matter to
the FRC and shall not, even if it may do
so under section 42C(2) (a), constitute
an Invegstigation Committee in relation
to the matter.
{2) For the avoidance of doubt,
subsection (1) does not apply if a

complaint of the matter ig submitted to



ITEE — 20068 7 H 13 H
LEGISLATIVE COUNCIL — 13 July 2006 503

74

New

the Council, or the matter otherwise
comes to the Council's attention, before
the commencement of section 72A of the
Financial Reporting Council Ordinance

( of 2006} .".",

By deleting the clause and substituting -
*"74. Official gecrecy
Section 120(5A) of the Banking Ordinance
{Cap. 155} is amended -

(a) in paragraph (b), by
repealing "or";

(b) in paragraph (c), by
repealing the full stop at
the end and substituting ";
or";

(¢) by adding -

"(e¢) the Financial
Reporting Council
established by
section 6(1) of the
Financial Reporting
Council Ordinance

( of 2006).".".

By adding immediately after clause 75 -
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"75A. Public bodies specified
for purposes of
definition of "public
servant"
Schedule 2 is amended by adding -

"g. Financial Reporting Council.".™.

76 In the Chinese text, by deleting "NIA"Hf#HESR
f&ie™ " and substituting -
A —
"AABRESRR v o "

77 In the proposed item 6A(b), by deleting
"sponsoring” and substituting "making
contributions, whether in cash or in kind, to

sponsor",

Schedule 1 In Part 1, in the Chinese text, in the definition
of "HEMBEE", in paragraph (a) (iv)(C), by

adding "H[&E " after "{HE]-".

Schedule 2, (a} By deleting the heading and substituting -
section 3
"Acting Chairman or temporary member”,
(b) By deleting subsection (1) and substituting -
"{l) If -

(a) Dbecause of absence from Hong

Kong or any other reason, the
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Chairman of the Council is
unable to perform the
functions of his office as
Chairman; or
(b} there is a vacancy in the
office of Chairman of the
Council,
the Chief Executive may appoint another
appointed member of the Council who is a lay
person to act as Chairman of the Council
during the absence, incapacity or vacancy.".
(c) By deleting subsection {(4) and substituting -
"(4) If a perscn is appointed to act as
Chairman of the Council, the person may
perform all the functions of the Chairman.
(5) If a person is appointed as a
temporary member of the Council, the person
may perform all the functions of the member

in whose place the person is appointed.".

Schedule 2, By adding -
gsection S
" (3} Subsection (4) applies if notice of
a declaration is given under subsecticn (2)

otherwise than by notice published in the

Gazette.
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{(4) The Chief Executive shall, as soon
as practicable after having given notice
under subsection (2), give another notice of
the declaration by notice published in the
Gazette.".
Schedule 2, (a) 1In subsection (3), by deleting "Schedule"
section 6
and substituting "Ordinance".
(b} By adding -

Schedule 3,
section 1

Schedule 3

" (5A) If a member of the Council isg
required under section 52(5) or (6) of this
Ordinance not to be present during any
deliberation of, or not to take part in any
decision of or the making of a determination
by, the Council, he is not to be counted for
the purpose of forming a quorum at such part
of a meeting of the Council that is held for
such deliberation or decision or the making

of such determination.".

In subsection (3), by deleting "A notice" and

gubstituting "Unless it is otherwise provided in

the terms and conditions of the appointment

determined under section 3, a notice".

By deleting section 2 and substituting -
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"2. Acting Chief Executive
Officer
(1) If -

{a) because of absence from Hong
Kong or any other reason, the
Chief Executive Qfficer of
the Council is unable to
perform the functions of his
office as Chief Executive
Officer; or
{(b) there is a vacancy in the
office of Chief Executive
Officer of the Council,
the Chief Executive may appoint another
person to act as Chief Executive Officer of
the Council during the absence, incapacity
oY vacancy.
(2} If a person is appointed to act as
Chief Executive Officer of the Council, the
person may perform all the functions of the

Chief Executive Officer.m.

Schedule 3, By adding -
gection 4
"(3) Subsection (4) applies if notice of
a declaration is given under subsection {2)

otherwise than by notice published in the

Gazette.
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{4) The Chief Executive shall, as soon
as practicable after having given notice
under subsection (2), give another notice of
the declaration by notice published in the

Gazette. .

Schedule 4 By adding -
"1A. Temporary member
(1) If, because of absence from Hong
Kong or any other reason, a member of the
Investigation Board, other than the chairman,
ig unable to perform the functions of his
office as member, the Council may appoint
another person to be a temporary member in
his place during his absence or incapacity.
{2) If a person is appointed as a
temporary member of the Investigation Board,
the person may perform all the functions of
the member in whose place the person is

appointed.

1B. Removal of members

(1) If the Council is satisfied that a
member of the Investigation Board appointed
under section 22 (2) {(b) of this Ordinance -

(a) has become bankrupt;
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{b) 1is incapacitated by physical
or mental illness;

{c) 1is convicted in Hong Kong of
an offence that is punishable
by imprisonment for 12 months
or more or is convicted
elsewhere than in Hong Kong
of an offence that, if
committed in Hong Kong, would
be an offence so punishable;
or

(d} 1is otherwise unable or unfit
to perform the functions of a
member of the Investigation
Board,

the Council may declare his office as member
of the Investigation Board to be vacant, and
upon such declaration the office becomes
vacant.

(2) The Council shall give notice of a
declaration under subsection (1) in such
manner as it thinks fit,

(3) Subsection (4) applies if notice of
a declaration is given under subsection (2)
otherwise than by notice published in the

Gazette.
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(4} The Council shall, as soon as
practicable after having given notice under
subsection (2}, give another notice of the

declaration by notice published in the

Gazette.".
Schedule 4, (a) In the heading, by adding ", etc." after
section 2

"proceedings".

(b} By deleting subsection (2) and substituting -
"(2) The quorum for a meeting of the
Investigation Board is 2 members of the
Board or one half of the members of the
Board, whichever is the greater.

(3) If a member of the Investigation
Board is required under section 52 (5) of
this Ordinance not to be present during any
deliberation of, or not to take part in any
decision of, the Board, he is not to be
counted for the purpose of forming a quorum
at such part of a meeting of the Board that
ig held for such deliberation or decision.

(4) The Investigation Board may
transact any of its business by circulation

of papers.
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Schedule 5,
gsection 2

Schedule 6

{(5) The Investigation Board may,
subject to this Ordinance and any direction
of the Council, determine -

(a) the procedure for convening
meetings of the Board and for
the conduct of business at
those meetings; and

{b) the procedure in the
transaction of business of
the Board by circulation of

papers.®.

By adding -
" ({3) Subsection (4) applies if notice of
a declaration is given under subsection (2)
otherwise than by notice published in the
Gazette.

(4) The Chief Executive shall, as soon
ag practicable after having given notice
under subsection (2), give another notice of
the declaration by nctice published in the

Gazette. .

Within the square brackets, by adding ", 59" after

ll41ll .
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Schedule 6, (a) 1In the heading, by adding ", ete." after
gection 1
"proceedings".
(b} By deleting subsection (2) and substituting

"(2) The quorum for a meeting of a
Review Committee is cne half of the members
of the Committee.

(3) If a member of a Review Committee
is required under section 52(5) of this
Ordinance not to be present during any
deliberation of, or not to take part in any
decision of, the Committee, he is not to be
counted for the purpose of forming a guorum
at such part of a meeting of the Committee
that is held for such deliberation or
decision.

(4) A Review Committee may transact
any of its business by circulation of
papers.

(5) A Review Committee may, subject to
this Ordinance and any direction of the
Council, determine -

(a} the procedure for convening
meetings of the Committee and
for the conduct of business

at those meetings; and
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(b) the procedure in the
transaction of business of
the Committee by circulation

of papers.".

Schedule 6, (a) By renumbering the section as section 3(1).
gection 3
(b) By adding -

"{2) If the Council appoints a member
of the Review Panel, or a Panel Convenor,
under subsection (1) to £111 a vacancy, the
Council shall notify the listed entity

concerned in writing of the name of the

member or Panel Convenor.".
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FINANCIAL REPORTING COUNCIL BILL

COMMITTEE STAGE

Amendments to be moved by the Honourable TAM Heung-man

Clause

17

Schedule 2,
section 2(2)

Schedule 2,
section 7

Amendment Proposed
By adding —

“(4) The Secretary shall cause the estimates as
approved pursuant to subsection (3) to be laid on the
table of the Legislative Council.”.

113

By adding “, but may not serve as such a member
continuously for more than 6 years™ after “eligible for

reappointment”.

By deleting the section and substituting —
“7.  Written resolution

(1) Subject to this section, any business that
may be transacted by a resolution of the Council in a
meeting may be wvalidly transacted, without a
meeting, by a resolution in writing if —

(a) the resolution is signed and endorsed
by all the members of the Council
present in Hong Kong (being not less
than the number required to constitute
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two thirds of the members of the
Council); and

(b) 1itis so signed and endorsed within the
specified period.

(2) If a resolution is in the form of more than
one document, the requirements of subsection (1)(a)
are to be regarded as satisfied if each document is in
the like form and the documents together bear the
signatures of, and have been endorsed by, all the
members of the Council present in Hong Kong.

(3) A telex, cable or facsimile, or an
electronically transmitted document, that bears the
signature of a member of the Council, is to be
regarded as signed by that member.

(4) A resolution in the form of more than one
document is to be regarded as made on the date on
which the resolution is signed by the last person
signing as a member of the Council signing and
endorsing it within the specified period.

(5) A member of the Council may, within the
specified period, give notice in writing to the
Chairman of the Council requiring that the business to
which the resolution relates be transacted at a meeting of
the Council.

(6) Where a notice is given under subsection (5),
the following applies —

(a) the business to which the resolution
relates may not be transacted in the
manner described in subsection (1);

(b) a resolution for the purposes of
subsection (1) may not be made or
regarded as having been made.

(7) For the purposes of this section —
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Schedule 3,
section 1(1)

Schedule 3,
section 1(2)

“all the members of the Council present in Hong
Kong” (fEE #sH 2 ERR 5 S /R A &) means
all the members of the Council who, on the date
on which the resolution is circulated, are —-

(a) present in Hong Kong;

(b) entitled to attend and vote at a meeting
of the Council in respect of the
business; and

(¢) capable of signing and endorsing the
resolution;

“endorse” ([E]E), in relation to a resolution,
includes to endorse the transaction of the
business by a resolution without a meeting of
the Council;

“specified period” ($§PHHARE), in relation to
any business referred to in subsection (1),
means a period —

(a) that is determined by the Chairman
of the Council and specified in the
documents  circulated for the
purposes of transacting the business;
and

(b) within which a member of the
Council may indicate to the Council
as to whether he endorses the
resolution.”.

By adding “be recruited openly, and” after “is to”.

By adding “without open recruitment” after “eligible for
reappointment”.
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Schedule 3, By renumbering the section as section 3(1).
section 3
Schedule 3, By deleting “All” and substituting “Subject to subsections
section 3(1) (2) and (3), all”.
Schedule 3, By adding —
section 3

“(2)  The remuneration of the Chief Executive
Officer of the Council is to be determined with
reference to the remuneration of public officers of
comparable level by an independent committee
appointed by the Council for such purpose.

(3) The Council shall set comprehensive
arrangements for post-termination employment of the
Chief Executive Officer of the Council in order that
any real, potential or perceived conflict of interest
arising as a result of the Chief Executive Officer
taking up employment after the termination of his
employment with the Council may be avoided, which
arrangements shall include a control period of not less
than 12 months commencing from the date of the
termination of the Chief Executive Officer’s
employment with the Council. A Chief Executive
Officer shall not after the termination take up any
remunerative employment without the prior written
approval of the Council during the control period.”.
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Marked-up copy

Revised amendments, to be moved by Hon TAM Heung-man, to section 3 of
schedule 3 of the Financial Reporting Council Bill, if her amendment
to add subsection (2) to the same section has been negatived

Clause

Schedule 3,
section 3

Schedule 3,
section 3(1)

Schedule 3,
section 3

FINANCIAL REPORTING COUNCIL BILL

COMMITTEE STAGE

Amendment Proposed

By renumbering the section as section 3(1).

By deleting “All” and substituting “Subject to
subseetienssubsection (2)-and-33, all”.

By adding —

3(2) The Council shall set comprehensive
arrangements for post-termination employment of the
Chief Executive Officer of the Council in order that
any real, potential or perceived conflict of interest
arising as a result of the Chief Executive Officer
taking up employment after the termination of his
employment with the Council may be avoided, which
arrangements shall include a control period of not less
than 12 months commencing from the date of the
termination of the Chief Executive Officer’s
employment with the Council. A Chief Executive
Officer shall not after the termination take up any
remunerative employment without the prior written
approval of the Council during the control period.”.
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hl19

Clause

14

14

FINANCIAL REPORTING COUNCIL BiLL
COMMITTEE STAGE

Amendments to be moved

by the Honourable Ronny Tong Ka-wah, SC

Amendment Proposed

By deleting subclause (1) and substituting —

“(1) After consultation with the
Chairman of the Council, the Chief
Executive may on being satisfied that
the Council, in the performance of its
functions, has committed a serious and
apparent error in failing to investigate a
relevant irregularity or relevant
non-compliance and it is in the public
interest to do so, give the Council such
written directions as he thinks fit
directing the same to correct the error
and to properly investigate the relevant
irregularity or relevant non-compliance
in accordance with the requirements of
this Ordinance.”.

By deleting subclause (3).
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