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Ms Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 26 were present, six were in favour of the amendment, 19 against
it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 24 were present, 14 were in favour of the
amendment and nine against it.  Since the question was not agreed by a majority
of each of the two groups of Members present, she therefore declared that the
amendment was negatived.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 26 were present, six were in favour of the amendment, 19 against
it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 24 were present, 14 were in favour of the
amendment and nine against it.  Since the question was not agreed by a majority
of each of the two groups of Members present, she therefore declared that the
amendment was negatived.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 24 were present, six were in favour of the amendment, 17 against
it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 21 were present, 12 were in favour of the
amendment and eight against it. Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the amendment was negatived.
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WEHEEETTERIEAER -
Mr James TO rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 20 were present, four were in favour of the amendment and 16
against it; while among the Members returned by geographical constituencies
through direct elections, 22 were present, 12 were in favour of the amendment
and nine against it. Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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Ms Margaret NG rose to claim a division.
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Geographical Constituencies:

MERCHEE  FEYRE  REFRE  RELFEE FZWEE AHRE
B BMERE  REMEE  FKERE  RFEHEEE  REEREK
GREEAEENR -

REREE  WEMEE  SHpGEE  FILERE  BREWE » #ElE

HE ZEEBARREERHREL -

EZETEEMKHEEEZREELNGEE  F 24 AHE -5 ABR - 19
ARE s MEHESE EREREENZEES - F 21 AHE 12 AB 8 A
[ - HRFRE R IES WA 0 £ K Z B 70 B DU BB R - R 2 ' & E
PR -

THE CHAIRMAN announced that among the Members returned by functional
constituencies, 24 were present, five were in favour of the amendment and 19
against it; while among the Members returned by geographical constituencies
through direct elections, 21 were present, 12 were in favour of the amendment
and eight against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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Ms Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, five were in favour of the amendment, 21
against it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 21 were present, 12 were in favour of the
amendment and eight against it. Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the amendment was negatived.
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Ms Margaret NG rose to claim a division.
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Geographical Constituencies:

MER{CER  FTEAEE  FEHZEE BREHZFE FEWESR FE
EE O EMEEE SEHEERE TKREEE RBFHEE - REHEEER
GxRBEER BB -

WALt # A - BAMAEE  BENRE  MERHRE  BITERE S
HE - EAFHA  FEEBARREWHENY -

PH>
l
H
BT
ot
SN
u 3{
%
il
R
Bil)y
it
%

X LEFEEMKHGEEEZRELENFEE - F 27T AME > 6 ABERK > 21
ARCE s A&l EREREENEE - A 22 AHE - 12 NEK

FO¥S - HRFEE R JE 15 W &6 70 £ 1 %= B 70 Bl DU - B Bl - i iR 2 B AR 12 1E
AR -

THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, six were in favour of the amendment and 21
against it; while among the Members returned by geographical constituencies
through direct elections, 22 were present, 12 were in favour of the amendment
and nine against it. Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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Mr James TO rose to claim a division.
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Geographical Constituencies:
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, six were in favour of the amendment and 21
against it; while among the Members returned by geographical constituencies
through direct elections, 22 were present, 12 were in favour of the amendment
and nine against it. Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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Mr James TO rose to claim a division.
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THE CHAIRMAN announced that there were 48 Members present, 30 were in
favour of the amendment, 12 against it and five abstained. Since the question
was agreed by a majority of the Members present, she therefore declared that the
amendment was carried.
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Mr James TO rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 26 were present, six were in favour of the amendment and 20
against it; while among the Members returned by geographical constituencies
through direct elections, 21 were present, 11 were in favour of the amendment
and nine against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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MS MARGARET NG: Madam Deputy, I feel I have to speak in English,
because I feel very handicapped speaking in Cantonese where this particular
provision is concerned. One of the very important reasons why I feel I have to
amend this provision is that it is incomprehensible in its original drafting. But
even after the amendment itself, the particularity of the conditions is still unclear.

Madam Deputy, what we want to say is before you come to apply for an
authorization for interception or surveillance, you have got to be able to say that
a certain crime has been committed, or that it is about to be committed, and you
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are asking for permission in relation to these events. This is not achieved by the
Government's drafting. Moreover, we want to say that you not only have to
say that this event is about to happen or has already happened, but you also have
to be able to say that there is credible evidence linking this particular person to
the crime or the threat to security which you have in mind.

The Secretary for Security claims that he has already done so in subsection
(1) of his amendment, but if you listen to it, he obviously has not done it.
Subsection (1) is supposed to deal with the purpose, and it says: "the purpose
sought to be furthered by carrying out the interception or covert surveillance
concerned is that of preventing or detecting serious crime; or protecting public
security." So far, it has not named a single event, and the only courtesy to
particularity is by adding (aa), "there is reasonable suspicion that any person has
been, is, or is likely to be, involved", after a lot of language, in the "serious
crime to be prevented or detected", or with a threat to security. Here, you are
talking about general protection or prevention of crime, general protection of
public security, and general suspicion that somebody is connected with it.
What has it done to particularity?

Whereas in the amendment which I propose, we have to say that the
purpose is that of preventing or detecting "a serious crime which the applicant
reasonably believes is about to take place or has taken place as the case may be".
So, particularity is not only there, but you also have to say that the applicant
believes it is there. Later on, you have to say why you believe, and what the
reasons for your belief are. So, if it is protecting public security, you have to
say against a threat which the applicant reasonably believes to be imminent, and
so later on, in supporting your belief, you have to name the facts and the events
which you rely on. That is why we are able to say that there is credible
evidence to show a reasonable suspicion that the subject of interception or covert
surveillance has been or is likely to be involved in committing the serious crime,
or undertaking the activity which constitutes or would constitute a threat to
public security.

Then, we add that that particular crime or threat has to be identified. If
you compare the two drafts, it is sufficiently clear to anyone who can read
English that one is much more particular than the other, and my amendment
incorporates the idea of the requirement of reasonable belief which the applicant
is going to have to back up.
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That is why in our amendment to Schedule 3 we mentioned two things.
First, you have to identify the serious crime or the threat to public security, and
you have to set out all the facts and matters in support of the reasonable suspicion,
so that when you are before the panel judge or the authorizing officer, he can
question the applicant on these matters. Whereas under the Government's
drafting, it leaves everything in a most general level. This is unconscionable
and really quite dishonourable.

Then, the second part of it has to do with what you have to do to show
necessity and balance proportionality. As far as necessity is concerned, there is
in the original only a very unsatisfactory provision, namely, it says that you must
consider whether the purpose sought can be reasonably done by a less intrusive
means. So, it is a thought exercise, whether you think you can achieve it by
less intrusive means. Whereas in many jurisdictions, the requirement has to be
that you have tried less intrusive means, or, in the nature of things, it is unlikely
that the less intrusive means would enable you to get the evidence, or do the
detection or prevention, or whatever it is.

As far as proportionality is concerned, as the Bill is drafted, even with the
Government's amendment, what do you balance? You balance on the one hand
the intrusiveness of the action, and on the other, against relevant factors. What
are the relevant factors which you name? It is only the immediacy and gravity
of the crime or the threat, and also the value of the evidence to you. Whereas in
my amendment, what you have to balance is, first of all, the right and freedom
and privacy protected by Article 30 and other rights. So, you have to look at
how intrusive it is; you have to look at the right which is involved; you have to
look at the value of the evidence; you have to look at whether or not you can get
the evidence by any other means. So, that is a complete and reasonable
weighing of proportionality.

We must remember that when the authorizing officer or the panel judge
looks at an application, he is going to look at condition 3 to see what it has to
satisfy himself with, before he grants an authorization. And now, with your
draft and with your amendment, he is all at sea. It becomes an even more
arbitrary, personal and subjective matter. Whereas in my amendment, I try not
only to make things particular, but I also try to make things complete, as well as
concrete and based on objective facts. So, you are going to look at whether the
claim you make about reasonable belief is backed up by the Schedule, by your
affirmation or affidavit in the Schedule.
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So, Madam Deputy, that is why I feel that it is not just a matter of
referring to things which are included or not included, but the law has to be clear.
One of our biggest concerns is that this law is opaque, and that is why it has to be
rewritten, and I do not see why the way I have written it is making it unworkable.
In fact, if I may say so, the Secretary's version is precisely what is unworkable,
unless what you want to do is to give the biggest leeway and uncertainty to the
whole process. Thank you.
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Ms Margaret NG rose to claim a division.

ﬁ

1]

EREXE REEEEERIARR - RRGEEEEL 3 pERET -

!

EZEERE : HAEMKBERR -

I

p={1}

RERIH: FENEENBFENRE - MR R EHE  BESEER
BT A

Lhae E i -

Functional Constituencies:

RWEEE  ROOLRKE  FRAEERE  FEEBEE  REBHERE KEE X

(TiEREE  HMEEHEE  RIXSEE  "HHILEE  =HHEREE  HFE
e BEREE  FIREEERE  OEHREE ; =
THEFRE  MEBRES  MERRE  RESHEE > =LK
e B BT ELER B CH -



kg — 2006 F 88 3 H
340 LEGISLATIVE COUNCIL — 3 August 2006

M EE
Geographical Constituencies:
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 24 were present, six were in favour of the amendment and 18
against it; while among the Members returned by geographical constituencies
through direct elections, 23 were present, 14 were in favour of the amendment
and eight against it. Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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Mr Martin LEE rose to claim a division.
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THE CHAIRMAN announced that there were 47 Members present, 26 were in
favour of the amendment and 20 against it.  Since the question was agreed by a
majority of the Members present, she therefore declared that the amendment was
carried.
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Ms Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 24 were present, four were in favour of the amendment and 20
against it; while among the Members returned by geographical constituencies
through direct elections, 20 were present, 11 were in favour of the amendment
and eight against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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Mr Albert HO rose to claim a division.
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Geographical Constituencies:
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 24 were present, four were in favour of the amendment and 20
against it; while among the Members returned by geographical constituencies
through direct elections, 24 were present, 13 were in favour of the amendment
and 10 against it.  Since the question was not agreed by a majority of each of the
two groups of Members present, she therefore declared that the amendment was
negatived.
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Council then resumed.
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Council went into Committee.
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Ms Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 26 were present, five were in favour of the amendment and 21
against it; while among the Members returned by geographical constituencies
through direct elections, 22 were present, 12 were in favour of the amendment
and nine against it. Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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THE CHAIRMAN announced that there were 46 Members present, 26 were in
favour of the amendment and 19 against it.  Since the question was agreed by a
majority of the Members present, she therefore declared that the amendment was
carried.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 25 were present, six were in favour of the amendment and 19
against it; while among the Members returned by geographical constituencies
through direct elections, 21 were present, 13 were in favour of the amendment
and seven against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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Mr Albert HO rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 25 were present, four were in favour of the amendment and 21
against it; while among the Members returned by geographical constituencies
through direct elections, 21 were present, 13 were in favour of the amendment
and seven against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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Ms Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 26 were present, six were in favour of the amendment and 20
against it; while among the Members returned by geographical constituencies
through direct elections, 20 were present, 12 were in favour of the amendment
and seven against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.



kg — 2006 F 88 3 H
418 LEGISLATIVE COUNCIL — 3 August 2006

EREIF RLZRRRECMFHEESHRBESR  DIES 6 BRI QA
REIES 2(Dfkh "&bk EXR  MERBEZEESCHFHESSHREE L
Z o DVESR 6 BREEF S8 (3K -

ERGHAEET GO AR - HR(OESEHRA)  RELERLBREH
i LA B IR 2 -

REBBE: EFZL WEHEEBESR > DIFES 6 RIEHE COHRKEIES
2(Dfrrh "Hbi” WER BEENFCEHINBRISLEZENIHEN - F
MELERIEERREZEY  LHEFERAENRER  LCHFXROES —L5H
NHEERE WY R R R Rl 2R E R R SORCE £ R R S o T M gE R B IR 2K 1
R P B 2 I 5% 2 Bel R /i iR B B9t G2 R AE T Y B SCRE 2 2R 6 (M) ik - A Bl 58
2(D ey "Hbe” WER - RMATLUMHEEL -

HRERERHEEBER  BEEEHMANE COFBANEMALE 6
W RAtRFEENEBIEERATEN - HE R & 50w k& —
B - Al MHZARERIFERNELEE - ZHEFLL -

7B IEF 5

# 64 ( RKHE)

EREIFE RUEFRBERERRLZR R RN E E R R EEEE
HE HREFEZREEHMERANTHECLE NMR2ZIEERLZERE
WELEx  REERESTIHRBLHELE -

REBEZE XN REMBAEEEEMER - 2R ERTE — RN E 2 it
EEH - EFE > MRARZFAEEHEHGOI EEZAFERE S - G & FAH
FEORERNMNLEENRXT REZFBFEHRAEEHRARNE » KRB EE
FREE HERFE TR 2 Z®R » A HEEEEREETEERE IR
WIEEE « W EA I —8. ... HARE - EFE - KRFRENFR 2K #
FHAMER 2HAFTERRKMEN  FEBRZEENE N AEERIEE
WD - AEEREBEEATNER - FE2HE/NMEE AR N2 REFX
Ry EEEERENHEBEULIFLLFAELTATESE - Bt - WA R/ZAE
NIERZE B AR - NEE —LEEN - RN EE AR E N H AT K I8



kg — 2006 F 88 3 H
LEGISLATIVE COUNCIL — 3 August 2006 419

i AR EE R RS - F - WEREFETEHREK - RECH
fETHRAMERELE -

L KA EBREARERLZBRROVERILNNELRL - HEERRE
N T o B o R

SEQER 407 B TAE A DUGE IFUAR B (S0 R B IFA 1 S IR 1 0 T
EEVE T

REGBE  LF > AAMRER  RREZIFREERZ SRR HEAER
RAMMAANZFRE  BREAEEE ARG RETHFER X Il
R TRBERE REEHRSUXFROUBERE IHBRNELEETL
TR -ABRERTREENBEERZEBEAEE  WWHEHELS » WH
£ BB 5 1 ST AT BE R A

/

EREIRF RLREBE MEGTEEXES?

REBBE ' EFEXL MRSGRTRWELERE B EXEEZLREN
T Ak WEEMBAZIFRNUELEE -

EREEIRE A RHMRLFREHHEE ERA S AR FRFE-ER - 8
RS MRRZEREERVEEEESER  REEEE CUHEMGNYE
EZ -



kg — 2006 F 88 3 H
420 LEGISLATIVE COUNCIL — 3 August 2006

EREIRF RBEOSURHENGFREER  RLBERPEVNELESE
TLGE®E - HEMHERR  BROFETF -

(

i
il

HEF)

EREIRE  NHWBEERET -

(

i
il

HEF)

EREXTHE AR LHAEEBSERZADOEFEER - WEMEEXESH
i@ o

EREXTFE - HRRLZEREVEERCERSER  REEXEE TN UHRAE
6 BRMAE GO RNEHE2ZFEFIRE N2 -

RE|BBE - EF - KEFEAES 6 BRI/MECBK - HE » EFE - HAKE
EGEXFNRERF EAHEE IEEFFRE B ? ARERNE GBI EEIR
R H 5 (BA) (D)FK & — 1R 1Y o TG » Tt A RIE FE A0 o] gz 2 - (AR 3 A /I
MAZRKHEKNBIESE - il > RESME AT E - EFE - WEIEHE
BEEEE#REL "H&R 1 -

EREIRE - BIRLT  BREEE -

RBEEE - OB CBFE - VINHEE A RIITMAEARGRE T A(E
EENHmESE xEHEEE" - ERMAIEARZH BRI GHRA

REBERBRE - ZWEFE - EFE > BY > WEAEBLEEBEE T - WEZEK - £
o BN REMARMEE - MBEENRD - £F » B H G HELE—
RhCEE R - BIES GBRUMAEEELER ? BE - R EENERKEZ - /M
RE R R 2L TN Ay D B I E R e v a0 R A AT DL E A ES - A
EHMEOWBREZMAAEEE  MARRENE 2F - AEHERITE 22



kg — 2006 F 88 3 H
LEGISLATIVE COUNCIL — 3 August 2006 421

AREFNER  FIABEATWHEARRZSRENEER - KMFWEEA
FFEBERNEBESR - ZHER -

7B IEF 5

# 64 ( RKHE)

EREIRE: ELAZAEES?
(BREZERTEHE)

EREIRE: RLRBEE MELGE

flm
%
il
N

REBBEER @ LR XL %%EL%W%G@@ﬂ W R NHERE TAE R E
EZ PR BRI EZAMT R 2 - %%bFWE§W§@%G@
$f§l:’%%%ﬁ%%%aﬁ?ﬁ?ﬂﬁgﬁéﬂ’ﬂkuﬁ LT = 2 BE O RO £ 6
Wik ERREREENEIESR - SHEFE L -

EREIF REERE FETEEXES?
(REBERERTSIAEEXAEE )

EREIF RPEOSURHNGFREER  REEHEEDAENVNELEE
TLGE®E - HEMHERR  BROFETF -

(ZEH#TF)

i
il

EREIRE  NHWBEERET -

HEF)

i
il



kg — 2006 F 88 3 H
422 LEGISLATIVE COUNCIL — 3 August 2006

REEEERE T E R AARR -
Ms Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, six were in favour of the amendment and 21
against it; while among the Members returned by geographical constituencies
through direct elections, 20 were present, 12 were in favour of the amendment
and seven against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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Ms Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, six were in favour of the amendment and 21
against it; while among the Members returned by geographical constituencies
through direct elections, 22 were present, 14 were in favour of the amendment
and seven against it. Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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EREIFE REMEMAERIARR RIRGHEEBEL 3 D ERERET -



kg — 2006 F 88 3 H
440 LEGISLATIVE COUNCIL — 3 August 2006

EREIRE  RAEMBERR -

%%&é%&%%ﬁ%%%°ﬂ%ﬁﬁﬁ%’ﬁE%i%%’

%7

>§2~E[

Yy ke Hl g ¢

Functional Constituencies:

REREE  ROLHEE  ZFEHBEE  FIHFEEE  REHEZEELESRX
e B BB

MERHEE  FRHERE  oUERE RELEE  REFTHEE  =HIL
mE > EHAREE BHEERE  FNERFE FEERE  OREHREE
ZEERE RERFARE  THFEE TEEZEE MERZEE MEREZEE
REBEEEE =HENXHEE FFTHNEBEREEREENY -

T EE -

Geographical Constituencies:

MELC#EE  FEARE  ZFHHZEE  REFHEE ZZWERE  BXE
mE > HEXZEE  BREFEE  REWMEE FRKEFRE  REHBEE
REEFEE  SHREERE N HEEE L -

HItR#EE  REMEE Sk E L ERE  EXEHEE > BT

e

(E  ZHEFENEEHEENYE -

EZHLIFUREREERAERR -

EEZHEFEEMKCHEEEEBELNEE - F 27T NHE -6 ABK - 21

ARCE s MEHE B EREERELNEES - F 23 AHE - 14 NERK -8 A

[t - HRNEERESRS TERZE DB DUE-FEE R - R 2EAME L
P AR



kg — 2006 F 88 3 H
LEGISLATIVE COUNCIL — 3 August 2006 441

THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, six were in favour of the amendment and 21
against it; while among the Members returned by geographical constituencies
through direct elections, 23 were present, 14 were in favour of the amendment
and eight against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, six were in favour of the amendment and 21
against it; while among the Members returned by geographical constituencies
through direct elections, 23 were present, 14 were in favour of the amendment
and eight against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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Ms Margaret NG rose to claim a division.
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THE CHAIRMAN announced that there were 49 Members present, 27 were in
favour of the amendment, 20 against it and one abstained. Since the question
was agreed by a majority of the Members present, she therefore declared that the
amendment was carried.
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Ms Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, six were in favour of the amendment and 21
against it; while among the Members returned by geographical constituencies
through direct elections, 23 were present, 14 were in favour of the amendment
and eight against it.  Since the question was not agreed by a majority of each of
the two groups of Members present, she therefore declared that the amendment
was negatived.
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SUSPENSION OF MEETING
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Suspended accordingly at six minutes past Twelve o'clock in the Morning.



