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LC Paper No. CB(2)169/05-06(01)

HONG KONG BAR ASSOCIATION

Secretariat; L2 Floor, High Court, 38 Queensway, Hong Xong
DX-180053 Queeosway | E-mail: info@hkbaorg Website: www.hkba,orp
Telephone: 2860 0210  Fax: 2869 018Y

By fax: 2809-9055
24% October 2005

The Hon, Margaret Ng

Chairman of the Panel

Panel on Administration of Justice
and Legal Services

Legislative Council Building

8 Jackson Road, Central,

Hong Kong.

Dear Ms. Ng,

Panel on Administration of Justice and Legal Services
Meeting on 24™ October 2005

Please find herewith the comments from Mr. PY Lo of the Hong Kong Bar Association on
the Administration’s paper on the issue of 'Reciprocal enforcement of Judgments (RED in
commercial matters between the HKSAR and the Mainland' for your attention,

() Level of court: Please consider asking the Administration to provide a list of the small
number of Basic Level People’s Court contemplated by the Mainland Side to be included in
the Armangement,

(b) Limiting the trial scheme to certain cities: Please consider clarifying with the
Administration as to whether the parties have ruled out a trial scheme applicable to some
cities ahead of a general Arrangement. The “trial point” proposal as a matter of logic would
precede any general Attangement.
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HONG KONG BAR ASSOCIATION

(c) Finality: Please consider indicating that the HKSAR courts must remain in a position

to decide on whether the “special procedures” proposed by the Mainland Side, if
adopted in the Arrangement, meet the HKSAR conflict of law rule of requiring the
judgment sought to be enforced to be final and conclusive. Thus the draft HKSAR
legislation must be prepared towards preserving this position. Attention is also drawn
to two recent HKSAR cases: New Link Consultants Ltd v Air China & Ors [2005] 2
HK.C 260, CFI and Xinjiang Xingmei Qil-Pipeline Co Ltd v China Petroleum &
Chemical Corp [2005] 2 HKC 292, CFI. The first case is of importance as it appears
to be the only fully argued case with expert evidence on “lack of finality” of
Mainland judgments. The judgment of the case contains an interesting summary of
the expert evidence of both sides, with the Court expressing caution against the expert
evidence of New Link. It may assist the deliberations of the Panel if the parties to the
casc ere willing to provide to the Panel copies of the expert reports filed. Leading
counsel for New Link was Martin Lee SC and leading counsel for Air China was Paul
Shieh SC.

Yours sincerely,

Mendy Chong
Administrator

PYL/al
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BY HAND 24" October 2005

Mr. Stephen Wong

Deputy Solicitor General

L egal Policy (General) Section
Department of Justice '
4" fioor, High Block

Queensway Government Offices
HONG KONG

Dear Stephen
REJ

| am quite concerned about what transpired at today's AJLS Panel
meeting on the above captioned item. The two most crucial issues are:

(1) Parties affected: Whereas our previous understanding is that, after
the REJ agreement is in place, parties in a commercial contract must
make it a term of the contract that they agree that judgments obtained
in Hong Kong will be enforceable in the Mainland and vice versa,
before the REJ arrangement is applicable to them. In other words,
the parties have to opt in expressly for the arrangement to be
enforceable against either party. :

However, you now say the arrangement is enforceable against any
party who, after the REJ agreement is in place, enters into a
commercial contract which contains a valid choice of court clause
specifying either Hong Kong or the Mainland as the choice of court.
This is unacceptable because a clause merely specifying, say, “Hong
Kong” as the choice of court does not have the implication that a
judgment obtained there is enforceable in the Mainland, or vice versa.
The REJ arrangement therefore changes the meaning of the choice of
court clause. It means parties can become affected by the REJ
agreement inadvertently. it also forces parties not prepared to
accept REJ to choose a third jurisdiction as the choice of court, or to
leave out a choice of court clause. .
(2) Finality: You appeared to propose the “special procedure” as a legal

solution to the legal question of finality. This is clearly inappropriate,

and moreover the simplistic approach adopted is extremely risky.




“Enforceability” and “finality” are distinct concepts. To adopt
“enforceability” instead of “finality” as the requisite condition is a
policy, not legal decision. This policy is not a step to be lightly taken.
If the Government is going down that route, | expect thorough
consultation on the basis of sufficient discussion on the
consequences.

| should be grateful for your response.

Youirs sincerely

c.c. Clerk, AJLS Panel (for circulation to members)
c.c. Chairman, Hong Kong Bar Association
c.c. Present, The Law Society of Hong Kong
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BEF N DEPARTMENT OF JUSTICE
HRBUER oI 1‘ Legal Policy Division
EREHE 66 B ) 4/F., High Block
SHEBREREE 48 Queensway Government Offices
= 66 Queensway, Hong Kong

BI3CHE R (852) 2869 0720 Fax: (852) 2869 0720

FARR  Our Bef: LP 503771/3C
HEHR  Your Ref:

HERW  Tel. Ko.: (852) 2867 4752
29 November 2005

The Hon. Margaret Ng

Chairperson :

LegCo Panel on Administration of Justice
and Legal Services

Legislative Council

Hong Kong

Dear Margaret,

Reciprocal Enforcement of Judgment (REJ) between
The Mainland and the HKSAR

I am most grateful for your letter of 24 October 2005 reiterating your
concerns on the proposed Arrangement that was discussed at the meeting of
the AJLS Panel on the same day. I set out below the Administration’s
consolidated response to the issues raised.

Parties affected

It has always been the Administration’s proposal that the
Arrangement will only apply to judgments given by a court designated in a
choice of court agreement agreed upon in a contract. In March 2002, the then
Director of Administration wrote to the Panel explaining the framework of the
proposed Arrangement. You may recall that the issue of “choice of court”
was discussed in a paper attached to the letter, a copy of which is now
enclosed for your easy reference.

In gist, the proposed Arrangement will only apply to judgments of
the HKSAR or Mainland Courts where the parties to a commercial contract
have entered into a choice of court agreement. The Administration explained
that the deference to a choice of court agreement was a reflection of the
respect accorded to the autonomy and freedom of parties to commercial
contracts. No suggestion was made that the parties should be required to
expressly opt in for the proposed Arrangement to apply in respect of the
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relevant judgment. It may be further noted that during the consultation
exercise before we first reported to the Panel, none of the views received
suggested that the parties should expressly opt in for the proposed
Arrangement to apply.

While the Administration is willing to take up the Panel’s suggestion
with the Mainland authorities, we would like to point out that an exclusive
choice of court agreement is not a pre-condition for the application for
registration of foreign judgments under the Foreign Judgments (Reciprocal
Enforcement) Ordinance (Cap. 319).  Further, under the recently concluded
Hague Convention on Choice of Court Agreements (which provides for free
circulation of judgments based on choice of court agreements among Party
States), it is not necessary for the parties to a choice of court agreement to
expressly opt in the enforcement regime under the Convention. This is in
line with the New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards 1958, which does not require the parties to an
arbitration agreement to expressly opt in the enforcement regime provided for
in the Convention in order that the related arbitral award is enforceable
thereunder. During the discussions with the Mainland authorities on the
proposed REJ, both parties took heed of the development and practice in
international judicial co-operation. Requiring parties to expressly opt in
would be a step backward in the promotion of judicial co-operation. Such a
requirement would also be inconsistent with the normal rules and practices
adopted in the relevant international agreements.

Finality of Judgment

I am sure there is no dispute that at common law, in order to
establish that a foreign money judgment is final, it must be shown that the
court, by which the judgment was pronounced, conclusively, finally and
forever established the existence of the debt in question so as to make it res
Judicata between the parties. However, you will also agree that a judgment
can still be regarded as final even if it is under appeal.’

In Chiyu Banking Corp. Ltd v. Chan Tin Kwun [1996] 2 HKLR 395,
Cheung J (as he then was) held that because of the initiation of the protest
procedure against the Mainland judgment sought to be enforced in Hong Kong
in that case, which could result in the retrial of the case by the original trial
court, the Mainland judgment failed to satisfy the common law requirement of
being final and conclusive, and consequently ordered a stay of the Hong Kong

! See Nouvion v Freeman (1889} 15 App. Cas. 1; Dicey and Morris on Conflict of Laws, 13th edition, Vol 1,
paras 14-021 and 14-024; Philip Smart, "Enforcement of Foreign Judgments”" in Christine Booth (ed),
Enforcing Judgments in Hong Kong (2004), Chap 13, at pp 260-1; and Peter Bamett, Res Judicata, Estoppel,
and Foreign Judgments (2001), paras 2.36-2.37. The principle stated above was followed by Hong Kang

courts in many cases, including Cheung J in Chiyu Banking Corporation Limited v Chan Tin Kwun [1996] 2
HKLR 395.
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enforcement proceedings pending the outcome of the protest procedure. You
will note that Cheung J’s judgment was based on the expert evidence before
him in the relevant proceedings and his judgment was approved by the Court
of Appeal in subsequent cases, eg Lam Chit Man (trading as Yet Chong

Electronic Co. v. LAM Chi-To (unreported, 18 December 2001, CACV
354/2001).

The Mainland team and our team deliberated the complicated
concepts and issues involved at great lengths. Apart from saying that the
number of cases under the protest procedure has been small as compared with
the overall case load of the Mainland courts in each year and that the quality of
judges has been improving due to the adoption of various measures, the
Mainland team eventually agrees to create a special concession, which will be
set out clearly in the arrangement as follows :

(i) only a final judgment will be recognised and enforced;

(i) “final judgment” is defined, stating clearly that in case where an
application to enforce a Mainland court judgment has been made in
Hong Kong and the trial supervision procedure calling for a retrial
is subsequently invoked, that case will not be retried by the original
trial court but will have to be brought up for a retrial by a higher
court. This is to ensure that the People’s Court which pronounced
the original judgment will not have the opportunity to vary or
abrogate the very judgment of which enforcement is sought;

(ili) a certificate of “final judgment” to be issued by the relevant
Mainland court giving the judging must be submitted to the Hong
Kong court by the person seeking enforcement; and

(iv) a judicial interpretation will be issued by the Supreme People’s
Court (SPC) (this will be to the effect that the special retrial
procedure for Mainland judgments sought to be enforced in Hong
Kong will be published formally by SPC by way of a directive).
In addition, an internal explanatory note on the new procedure will
be drawn up and distributed by SPC before the Arrangement comes
into force.

The above special procedures are generally in line with the
requirements laid down by Hong Kong courts for determining the finality and
conclusiveness of foreign judgments seeking registration and enforcement.
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What has been intended since day one, and we believe is now before
us, is an arrangement that addresses the legal issues identified by our court.
The new mechanism, whereby judgments can be enforced in a summary way
on a reciprocal basis, is designed only for those parties who, on the basis of
freedom of contract, agree in the relevant contract to submit to the jurisdiction
of the courts of the Mainland or Hong Kong. Upon application for
enforcement of a Mainland judgment in Hong Kong, the judgment debtor may
ask the Hong Kong court to refuse to enforce the judgment on the grounds
listed in the proposed Arrangement, one of which relates to judgments
obtained by fraud. Should there be problems in implementing the
arrangement, they can be taken up and resolved by SPC and HKSARG
through consultations. It is also evident that the Mainland authorities have, at
their highest level, repeatedly (especially after the accession to the WTO)
expressed unequivocally their commitment to strengthening the Rule of Law,
implementing legal and judicial reform and enhancing the quality of judges
through, inter alia, vigorous training and recruitment by way of State Judicial
Examinations.,

As soon as the proposed draft Arrangement is put in place, we will
have a mechanism whereby parties who agree to submit to the court’s
jurisdiction have an option, which does not exist currently, to apply for
enforcement of a money judgment in the other jurisdiction without having to
go through the time-consuming and costly litigation process as it is the case
now. There is no doubt that a simple and effective enforcement mechanism
is one of the key considerations for investors in deciding where to resolve their
disputes. If Hong Kong judgments can be enforced in the Mainland, this will
make Hong Kong a more attractive dispute resolution centre. The proposed
mechanism should dovetail with the greater PRD economic development plan,
strengthen the relationship between the Mainland and Hong Kong, and
reinforce Hong Kong’s status as a leading financial and legal services centre.

The Administration should be pleased to discuss the subject matter in
detail at the meeting of the AJLS Panel scheduled for 23 January 2006.

(Stephen Kai-yi Wong)
Deputy Solicitor General

with enclosure
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Chairman, Hong Kong Bar Association

President, the Law Society of Hong Kong

Clerk, the LegCo Panel on Administration of Justice
and Legal Services (for circulation to members)

Members of the REJ Team, HKSAR
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