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2 Ethical Principles for Judges

® An independent judiciary is the right of every Canadian. A judge must be and be seen to be free to decide
honestly and impartially on the basis of the law and the evidence, without external pressure or influence and
without fear of interference from anyone.

* Justice Murray Gleeson

® judicial independence is not an entitlement to judges, but a right belonging to the citizen.
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® A Judiciary which is and which is perceived to be independent is of course fundamental to the rule of law and to
the effective protection of individual rights and freedoms which are at the heart of our separate system.

" Hong Kong Bill of Rights

® International Covenant on Civil and Political Rights

P OTmE W T AT Rltimpartial” gy Impartiality" [ & S| 1 B -

19" All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against
him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by law

1 Guide to Judicial Conduct

12 Judges should refrain from membership in or association with political organization or activities
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B According to the Judiciary, based on the ... well established legal principles, and having regard to the fact that
the full time occupation of part time judges is practising in the legal profession, the guidance in the Guide to
Judicial Conduct that judges should refrain from membership in or association with political organisations does not

apply to part time judges.
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 The Bangalore Principles of Judicial Conduct
5 Beijing Statement
16 Judges shall uphold the integrity and independence of the Judiciary by avoiding impropriety and the appearance

of impropriety in all their activities.
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17 Basic Principles on the Independence of the Judiciary

¥ The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law,
without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect,
from any quarter or for any reason.

19 Judicial should refrain from conduct such as membership in groups or organization in public discussion which,
in the mind of a reasonable, fair minded and informed person, would undermine confidence in a judge’s

impartiality with respect to issues that could come before the courts.
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2 All partisan political activity must cease upon appointment. Judges should refrain from conduct that, in the
mind of a reasonable, fair minded and informed person, could give rise to the appearance that the judge is engaged
in political activity.

1 Judges should refrain from:

(@ membership in political parties and political fund raising;

(b) attendance at political gathering and political fund raising events;

(c) contributing to political parties or campaigns;

(d) taking part publicly in controversial political discussions except in respect of matters directly affecting the

operation of the courts, the independence of the judicial or fundamental aspects of the administration of justice.
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22 The Council of Chief Justices of Australia

2 Guide to Judicial Conduct

# There are some well-established limitations and principles for a judge to consider in relation to extra-judicial

activities:

®  Although active participation in or membership of a political party before appointment would not of itself

justify allegations of judicial bias or an appearance of bias, it is expected that a judge on appointment will

sever all ties with political parties. An appearance of continuing ties such as might occur by attendance at

political gatherings, political fundraising events or through contribution to a political party, should be

avoided.

® The judge’s primary task and responsibility is to discharge the duties of office. A judge should avoid

extra-judicial activities that are likely to cause a judge to have to refrain from sitting on a case because of an

appearance of bias or because of a conflict of interest that would arise from the activity.

% Judges’ Council

% Guide to Judicial Conduct
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2T A specific application of that (impartiality) principle is that a judge must forego any kind of political and on
appointment sever all ties with political parties. An appearance of continuing ties such as might occur by
attendance at political gatherings, political fundraising events or through contribution to a political party, should be

avoided....
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8 The guidance applies to fee-paid as well as full-time and part-time judges. Issues specific to fee-paid judges

are considered in paragraphs 3.15 to 3.18 below.
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1. PURPOSE

“The purpose of this document is to provide ethical

Statement guidance for federally appointed judpes.

- Pninciples:

16:48B

1. The Statements, Principles and Commentarics describe
the very high standards toward which all judges stmve. They are
principles of reason to be applied in light of all of chs relevant
circumstances and consistently with the reguirements of judicial
independence and the law. Serting out the very best in these
Statements, Principles and Commentaries does not preclude
reasonable disagreements about their application or imply that

. departures from them warrant disapproval.

. 2, The Staterneats, Principles and Commentaries are advisory
- in mature, Their goals are to assist judges with the difficult
ethical and professional issuet which confront them and to
asstst memmbers of the public to better understand the judicial
‘role. They ars not and shall not be used as 2 code or a List of
prohibited behaviours. They do not set out standands defining
- juditial misconduce.”

+B52 2147 9493 96
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3. An independent judiciary is the right of every Canadian.

A judge must be and be seen to be free 10 decide honesdy and
impardally on the basis of the Jaw and the evidence, without
external pressure or influence and without fear of interference
from anyone. Nothing in these Statenents, Principles and
Commentaries can, or is intended to limit or restrict judicial
independetice in any manner. To do so would be ro deny

the very thing this document seeks to further: the rights of
everyone to equal and imparrial justice administered by fair
and ihdependem judges. As indicated in the chaprer on Judicial
Independence, judges have the duty to uphold and defend
judicial independence, not as a privilege of judicial office but
as the constitutionally guaranteed right of everyone to have
their disputes beard and decided by impartial judges,

Commentary:

1. These Sratements, Principles and Commentaries are the
latest in a series of Canadian efforts to provide guidance to
Jjudges on ethical and professional questons and to better inform
the public about the high ideals which judges embrace and
toward which they strive. They build upon the eatlier work of
the Hoq. ].O.Wilson in A Book for Judges published in 1980, the
Rt. Hon. Gorald Fauteux in Le livre du magistrat also published
in 1980, the Canadian Judicial Council's Comnentaries on Judicial
Condurt published in 1991 and Professor Beverley Smith’s text,
Professional Conduct for Lawryers ond Judges (1998). While drawing
heavily on tHese invaluable resources, the present publication is
by far the mosc comprehensive rreacment of the subjecr to date
in Canada. But it cannot provide exhaustive coverage of the
myriad issues that arise in practice. The sources just mentioned,
as well as those referred to in the next Commentary, will
continve to be of ssastance to Canadian judges.
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2. As the references throughour the text indicare, a wide variety
of sources have been consuleed i the process of preparing this
document. Thesc include not only Canadian sources but also

the Code of Judicial Conduct applymg te the United States
Federal judiciary, the American Bar Association's Model Code

of Judicial Conduct (1990) as well as scholarly writing and rulings
concerning judicial conduct in Canada, the United Kingdom,
Ausmalia and the Unired States. Of particular note are J.B. Thomuas,
Judicial Ethics in Australia (2d, 1997),]. Shaman er a, judicial Conduct
and Brthics (2d, 1995) and S. Shetreet, Judges on Trial (1976). While
all of these sources are helpful, chis'docurnent is uniguely the
work of Canadian judges. The process which resulted in these
Staternenrs, Principles and Commentaries was carricd forwand

by @ Working Comumittee representative of both the Canadian
Judicial Council and the Canadian Judges Confersnce. An
extensive process of consultation within the judiciary and beyond
cnsured that these Statethents, Principles and Commentaries have
been the subject of painstaking examination and vigorous debate.
The intendon is that Canadian judges will accept these Stawements,
Principles and Commumentaries as reflective of their high ethical
aspirations and that they will find them worthy of Tespect and
deserving of careful consideration when facing aoy of the issues
addressed in them.

3. A documenc of this nature can never be viewsd as the “Gnal
word” on such an important and complex subject, Publication
of these Starements, Principles and Commentanies coincides with
the establishment of an Advisory Committee of Judges to which
. specific questions may be submitred by judges and which will
-respond with advisory opinions. This process will contribute
to ongoing review and elaboration of the subjects deal widh in
the Principles as well as introduce new issnes that they do not
address. More imporrantly, the Advisory Commirtee will ensure
that help is readily available to judges locking for guidance.
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6. IMPARTIALITY

Statement:

Judges must be and should appear to be impartial
with respect to their decisions and decision malking.

. Principles:

A. General

1. Judges should strive ta snsure that their conduct, both in
and out of cowt, maintains and enhances confidence in their
impartiality and that of the judiciary.

2. Judges should as much as reasonably possible conduct their
personal and business affeirs 50 25 to minimize the occasions on

which it will be necessary to be disgualified from hearing cases.

3. The appearance of impardality is to be assessed from the
perspective of a reasonable, fair minded and informed person.

B. Judicial Demeanour
1. While-acting dedisively, maintaining firm control of the process

and ensuring expeditior,, judges should meat everyone before the
court with appropriate courtesy.
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C. Civic and Charitable Activity

1. Judges are free to participate in cvic, charitable and religious
acuviries subject to the following considerations:

(a) Judges should avoid any acdvity or association that
could reflect adversely on their impartiality or interfere
with the performance of judicial duties.

(b) Judges should not solicit funds (excepr from judicial
colleagues or for appropriate judicial purposes) or lend
the prestige of judicial office to such solicitations.

(c) Judges should avoid involvement in causes or '
organizations that are likely to be engaged in litigaton.

(d) Judges should not give legal or invesument advice.
. Political Accdivity
1. Judges should refrain from conduct such as membership in
ETOUps Or Organizations or participation in public discussion
which, in the mind of 2 reasonable, fair muinded and informed

person, would undermine confidence in a judge’s impartiality
with respect to 1ssues that could come before the courts.

2. All partican political activity must cease wpon appointment.
Judges should refrain from conduct that, in the mind of a
reasonable, fair minded and informed person, could give rise to
the appearance that the judge is engaged in political aciviry.

3. Judges should reftain from:

(a) membership. in political parties and political fund
raising;

(b) atteadance at political gatherings and polirical fund
raising events;

06
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(c) contributing to polidcal parties or campaigns;

{d) wking part publicly in controversial political discussions
except in respect of marters directly affecting the operation
of the courts, the independence of the judiciary or funda-
mental aspects of the administration of justice:

(=) signing petitons to influence a political decision,

4. Althongh members of a judge's family have every right to be
politically active, judges should recognize that such activiries of
close family members may, even if erroneously, adversely affect
the public perception of a judge’s imparraliry. In any case before
the court in which there could reasonably be such a perception.
the judge should not sit.

E. Conflicts of Interest

1. Judges should disqualify themsclves in any case in which they
believe they will be unable to judge impartially.

2. Judges should disqualify chemselves in any case in which they

‘believe that a reasonable, fair minded and informed person would

have a reasoned suspicion of conflict between a judge’s personal
interest (or that of a judge’s immediate farnily or close friends or
associates) and a judge’s duty.

3. Disqualification is not appropriace if: (s) the macter giving rise
to the perception of a possibility of conflict is trifling or would
not support a plausible argumenc in favour of disqualification,

or (b} no other tribunal can be constituted to deal with the case
ot, because of urgent circumstances, failure to act could lead to

a miscarriage of justice.
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CHAPTER THREE

3 IMPARTIALITY

A Judge should try to enswre that his or her condnet, in and out of court, in public and
in private, maintains and cnhances public confidence in the Judge's impartiality and ig
that of the judiciary.

This chapter deals with aspects of a judge’s private life that can raise matters that have

the capacity to affect adversely the public perception of & judge’s impartiality. Chapter -

4, which deals with conduct in court, also raises some matters relevant to impartiality.

For present purposes it is not nocessery 1o do more than identify some broad areas of
sensilivity in no particular order of importance. The list is not exhaustive, but may help
10 keep judges alert to any risk of 2 challenge to their impartiality. They arc in the nstre
of wamning signs, and the direction in which they point in some common factual
situations will be examinod more closely in Chapter 4.

3.1 Associations and matters requiring consideration

Professional or busigess associations requiring consideration include those, past and
current, involving dirzetly or indinectly:
T Ligmss . e .

*  Legal advisers of litigants; and
*  Witnesses,

Other matters requiring consideration are:
= Close relaionship to persons in the previous categories;
*  Social contact u‘jih parties or witnesses; and
*  Public statements or expressions of oﬁinion on controversial social izsues, or
matters in issue in jitigation made before or after appointment,

3.2 Activities requiring consideration
*  Curept commercial or business activities — likely in any event to be limited
in cope;

= Personal or family financial activities, including shareholding in public or private
companies or other investments; and

- Membership of or involvement with educational, charitable or other community
organisations if they become partics to litigation.
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There are some well-established limijtations and principles for a Judge to consider in
relation to extra-judicial activitizs:

* Although active participation in or membership of a political party before
appointment would not of itself justify allegations of judicial bies or an
eppearance of bias, it is expected that a judge on appointment will sever al] ties
with political parties. An appearance of continuing ties such s might ocour by
anendance at political gatherings, political fundraising events or through
contribution to a political party, should be aveided.

- = The judge’s primary *ask and responsibility is to discharge the duties of office. A
Judge should avoid extra-judicial activities that are likely to cause 2 judge to have
to refrain from sitting on a case because of an appearancs of bias or because of a

. conflict of interest that would arise from the activity.

. Judges should be aware that the majority of complaints to the Judicial Commission of
New South Wales involve allegations of bias against & party, or faiture to give a fair
hearing. For the most part such complaints have not been sustained, but they indicate the
need for care to avoid them. :

The guiding principles are:

..~ Whother an appearance of bias or a possible conflict of interest is sufficient to
disqualify. a judge, from heariug a case is to be judged by the perception of a
reesonable well-informed observer. Disqualification op trivial grounds creates an
unnecessary burden on colleagues, parties and their legal advisers;

* The parties should always be informed by the judge of facts which might
reasonably give rise to a percoption of bies or conflice of interest but the judge
must hiroself or herself make the decision whether it is appropriate to sit.

Judges-shiould be careful to avoid giving encouragement to attempts by a party to use
- procodures for disqualification illegitimately, such as in an attempt to influence the
composition of the bench or to cause delay. (The observations of members of the High
. Court in.Ebner, set out at the end of par 3.3.]1 are relevant here,)
33  Conflict of interest

Some common situations are mentioned in this chapter, but whether or not such
situations disclose a relevant conflict of interest is often debatable.

3.31 Shareholdiag in litigant companies, or companies associated with litigants

Relevent questions for the judge to consider are:

(8)  is the shareholding sufficiently Jarge to enable the judicial or releted shascholder
to influence the decisions of the company? : :

- (b)  Is the value of the judicial or related shareliolding likely to be affected by the -
outcome of the litigation? -

10
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But the ultimate ispue is whether a fair-minded lay-observer might reasonably
apprehend thar the judge might not bring an impartial mind to the resolution of the case,

If the answer to either question i in the affirmative, it is clearly a case for self
disqualification, but if the answer to both questions is negative, the basis for
disqualification is much less obvious. Nevertheless, it is importaut to make full
disclosure to the partizs before making 2 decision, although a failure to do so in some
circumstances may not be critical

The judge should disclose the fact of the shareholding in open court thereby giving the
parties an opporhmity to make any submissions with respect 1o disqualification or
otherwise.

It may be wise, bix not obligatory, to limir the cange of imvestmenr in public
Companies, to minimise the peed for frequent disclosure. Sharcholding in a public
investment company or in managed funds may be & sensible alternative.

For a more comprehensive examinarion of the relevant principles with respect to
judicial shareholding -in litigant public companies as 2 sufficient reason for
disqualification see Ebner v Official Trustee in Bandauptey; Clenae Pty Lid v ANZ
Banking Group [2000] HCA 63; (2000) 75 ALJR 277: 176 ALR 644.

Thbe application of these principles, and the making of a decision whenever issues of
possible bias are raised, call for a good deal of care and commeon sense. Tt is useful to bear
in mind the remarks of Gleeson CJ, McHugh, Gummow and Hayne JJ in Ebner at [20]:

This s not to say that it is improper for a judge to decline to sit unless
the judge has affirmatively concluded that he or she is disquajified In
a case of real doubt, it will often be prudent for a judge to decide not

-to sit in order to avoid the inconvenience that could result if an
appellate court were to take a different view on the matter of
disqualificaton. “However, if the mere making of an insubstantial
objectien wers sufficient to lead a judge o decline 1o hear or decide a
cage, the sysiem would soon reach a stage where, for practical
purposes, individual parties could jnfluence the composition of the
bench. That would be intolerable.

3.3.2 Business, professional and other commercial relationships

Business, professional and other commercial relationships have the cepecity 10 cause
a judge to have a potential interest in the outcome of litigation, and so to raise the
question of possible disqualification. 1f such a relationship means that a judge has a “pot
wsubstantial, direct, pecuniary or propretary interest in the eutcome of litigation”
(Ebner at [58]), disqualification will ordinarily be NECEREATY. .

The circumstances requiring consideretion are varied. A judge should consider any
current commercial or business activities, although it is likely that they will be limjted.
A judge should also consider any such activiries undsrtaken by close relatives. Althongh
these are propetly to be considered under the heading “Personal selationships™ (below),
a financia! interest of a close relative might be regarded by an observer as equivalent to
a financial interest on the part of the judge.

o
|
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The relationships or asszociations that require consideration wuder this head include
relationships such as insurer and insured, banker and customer, local govarument body
and ratepayer, school and parent of child artending school. In some circumstanees such
a relationship could give rise to a disqualifying intersst in the outcome of lidgation. The
Jjudge should consider any such relationship that arises on the facts.

The judge should elso consider whether any such relationship might give rise to a
conflict of interest because of an appearance of predisposition in favour of or &gainst the
other party to the relationship. There is, for example, an obvious differcnce betwoen the
situation of the judge who is negotiating, say, the terms under which a bank will extend
& significant-overdraft, and that of a judge whose relations with a bank do ot involve the
bank doing anything more than honouring its obligations as a banker. Similarly, a judge
who is a ratepayer and is also an objector to a rate assessment or an objector to a planning
application, will be in a different situation to e judge who is merely a ratepayer, A judge
whose claim' under an insurance policy is questioned by the insurer is in a different
situation to & judge who is merely a policy holder or whose claim under the policy is
quite uncontentiows,

3.3.3 Judicial involvement with litigant community organisations

Questions similar to those posed with respect to judicial shareholdings and
commercial relationships may agsin be relevant, ic is the judge able to influence
decisions of the orgauisation; is the litigation likely to have aq effect on the organisation
that is involved? But even if a ncgative answer is given to those questions,

disqualification may be the most pradent course to adopt where a relationship exists, .

There may be no significant conflict of intarest, but a real risk of the appeerance of bias
by reason of the judge’s empathy with the organisation.

3.3.4 Personal relationships

There are many personal relationships to be considered. The most importam
relationships may be categorised for present purposes as:
First degree — parent, child, sibling, spouse or domestic partner;

Second degree — grandparent, grandchild, “in-laws” of the first degyee, aunts, unclos,
nephews, nieces; ‘

Third degree — cousins and beyond:

And such relevant relationships may exist with:
(i) Parties;
(i) Legal advisers or represantatives of parties;
(iii) Witnosses. '
In addition to such relationships, friendship or ba.qt professional or other essociation

- with such persons needs to be considered in Some situations. There are no hard and fast

rules, but the following guidanes is pfferad.

(8) A judge should not sit on a case in which the judge is in a relationship of the first,
second or third degree to a party or the spouse or domestic partner of a party.

10
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Where the judge is in a relationship of the first or second degree to counse! or the
solicitor having the actual conduct of the case, or the spouse or domestic partoer
of such counsel or solicitor, most judges would and should disgualify themselves.
Ordinarily there is no need to do so if the matter is uncontested or is a relatively
minor or procedural matier. Nor is there 2 need to do so merely because the
person in questioa is 2 parmer in, or ¢mployee of, a firm of solicitors or public
authority acting for a party. In such cases, it i a matter of considering all the
circumstances, including the nature and extent of the involvement in the matter of
the person in question. Some judges may be aware of cases involving such a
relationship when the judge has sat withour objection, but current communiry
expectations make such conduct undesirabie.

In most of these situations, Bar Rules in each jurisdiction require a barrisier to
return a brief to appear in a contested hearing, so the occasion for a judge to
disqualify himself or herself should arise infrequently.

There may be a justifiable exception by reference to the principle of necessiry (see
par 2.1), or where the solicitor-relative is a partner or tmployee of the solicitor on
the record, but has not been involved in the preparation or presentation of the case.
There may also be a justifiabls exception where, notwithstanding the relation ship,
the parties to the case conseat to the judge sitting but that may depend upon the
nature of the relationship, which should be disclosed w the parties before the judge

" decides whether tosivorpotto sit. - - - -

(©

(d)

(=)

®

(9]

Personal friendship with a party is 2 compelling reason for disqualification, but
friendships should be distinguished from acqueintanceship which may or may not
be 2 sufficient reason for sclf-disqualification, depending upon the nature and
extent of such acquaintanceship. The judge should consider whether to inform the
parties of an acquaintanceship before the hearing begins.

A current or recent business 2ssociation with a party will usually mean that a judge
should not sit or: a case. For this purpose a business association usually does not
inctude associations such as insurer and insured, banker and customer, rate payer
and local government body, but might do so, depending on the circumstances,

Past professional association with a party as a client is ot of imeif a reagon for
disqualification unless the judge has been involved in the subject matter of the
litigation prior to appointment or unless the past association gives tise 10 some
other good reason for disquatification.

If the judge has been involved in the subject matter of livigation, the judge should
not sit, bur otherwise the decision 10 sit or not 1o sit may depend upon the extent
of previous representation and when it ocourred. [t may be desirable o disclose
the circumstances of such representation to the parties before deciding what to do.
The nature and content of anything learned, or any views formed, bearing upon
the credibility of the party may neéd to be considered

Friendship or past professional association with counsel or solicitor is not
generally to be regarded as a sufficient reasogn for disqualification.

Where a person who is in 2 first degree relationship to the judee is known to be a
witness, the judge generally should decline to take the case, tnless the witness s
to give only undisputed parrarive tostimony. In such a case, and if no cbjection is
taken by the parties, the judge may decide to sit, but may wel} choosz not te do so.

11
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(B)  Where the relationship of a witness to the judge is of the second or remoter
dogree, disqualification by the judge is less compelling, but again the decision to
sit or not to sit mey depend upon the nature of the testimony and the issue, if any,
of credibility. :

()  The mere fact that a witess is personally well known to the judge, may not of
itself be a sufficient reason for disqualification of the judge. If however the
credibility of the witness, as distinct from opinion, is known or likely to be in
dispute, the judge should not sit.

()  Arecent business association between a judge and a witness will not necessatily
be a basis for disqualification of the judge, particularly if the assocjation involved
only an isolated transaction, but all of the circumstances should be carefully
considered.

In the latter rwo cases, the fact of the relationship or friendship, and ordinarily its
nature, should be disclosed to the parties. '
3.4 Other grounds for possible disqualification

if a judge is known to hold strong views on topics that are relevant to issues in the case
by reason of public statements or other expression of opinion on such topics, possible
disqualification of the judge may have: to be addressed, whether or not the matter is raised

- by the parties. In such a case, the judge will bave to-assess; and regpond to, the risk of -

an appearance of bias. The risk is especially significant where 2 judge has taken pant
publicly in a controversial or political discussion. (Discussions of that nature concerning
the administration of justice are dealt with as a separate metter in par 5.6.)

What  judge mey have seid in other cases by way of expression of legal opinion
whether a5 obiter dictc or in dissent can seldom, if ever, be a ground for distquatification.

Where a close member of a judge’s family is politically active, the judge needs to bear
in mind the possibility that, in some proceedinps, that political activity might raise
concerms about the judge’s own impartislity and detachment from the political process.
3.5 Disgualification procsdure

(@)  If a judge congiders that disqualification is required, the judge should so decide.
Prior consultation with judicial colleagues is permissible end may be helpful in
reaching such a decision. The decision should be made 2t the earliest opportunity.

(b) In cases of uncertainty whers the judge is aware of eircumstances that may
warrant disqualification, the judpe should raise the matter at the earliest
opportunity with;

(D The head of the jurisdiction;
ii)  The person in charge of Jisting;
(iii) The parties or their legal advisers;

not necessarily personally, but using the court’s usual methods of communication.

12
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(c)
(&)

(e)

tY

®

()

®

Disqualification is for the judpe to decide in the light of any objection, but trivial
objections are to be discouraged.

it will gemerally be sppropriate in casos of uncertainty for the judge to hear
submissions on behalf of the parties and that should be done in open court.

The judge should be mindful of circumstances that might not be known to the
partics but might require the judge not to sir, and of the possibility of the parties
raising relevant maters of which the judge may not be aware. It is not appropriate
for a judge to bs questioned by parties or their advisers,

If the judge decides o sit, the reasons for that decision should be recorded in open
court. So should the disclosure of all relevant circumstances.

Consent of the partics is relevant but not compelling in reaching a decision to sit.
The judge should avoid putting the parties in & situation in which it might appear
that their consent is sought to cure a ground of disqualification. Even where the
partics would consent to the judge sitting, if the judge, on balance, considers that
disqualification is the proper course, the judge should so act.

Even if the judge considers no reasonable ground of disgualification exists, it is
prudent to disclose any matier that might possibly be the subject of complaint, not
to obtain consent to the judge sitting, but to ascertain whether, contrary to the

. judge’s own view, there is any objection.

~ The judge has a duty to try cases in the judge’s list, and should recognise that

disqualification places a burden oo the judge's colleagues or may vccasion delay
to the partics if another judgee is not available.

There may be cases in which other judges ere also disqualified or are not available, and
necessity may tilt the balance in favour of sitting even though there may be arguable
grounds in favour of disqualification.

6

Summary

If these puidelines do not lead the judge 1o a conclusion, there is & large volume of cage
law and academic writing that may assist the judge, but in the end the decision to sit or
not 1o sit must rest comfortably with the judicial conscience.

13

2B8—-JUN-2806

14:52

+B52 2147 9493 95%

15



20/0B 2006 1540 FAX +B352 2147 9433 DABRESEARCH iozv/o44

‘-u )

o publrcunon nf

Seminar on
Native Peaples'
| Land Rights -
Claims, Issues &
Procedursg

page 2E

KL/Selangor Bench & . Oratory Contest
Bar Get-Together

When plannmg or
the future, Iook to

i g

20-TUN-2086 1452




20/06 2006 15:40 FAX

+B52 2147 9433

The 3rd speaker was our own Justice Gopa Sri Ram. He
focused his pressntation on eccess to justice In Malaysia.
He began by saying that athough we have a written
constitution whick guarantess basic fundamental rights,
therg is no express provision for access 1o justice. He
explained that this lacuna is howaver rot in the isast
surprising. It is the duty of the courts, when interpreting a
writtan constitution, espsclally provisions on. human rights,
10 give iifs to the black Istter and treat exprassions used as
concepts, and not as mere words. He says "The task of the
judicial Intarprater is therofore to discover the severg)
meanings iocked away in each concept. A (teral or
-pasitivistic approach is hardly the right key to achieve the
correct regult. What Is required is & prismatic gpproach. Just
as @ ray of light when passed through a prism breaks down
into ts several primary constituent colours, so too a
concept In & fundamental rights clause when subjected to a
orismatic Interpretation will yield all ts several conetituent
meanings.” He spoke at lsngth abiout this approgch In
interpreting & writtern constitution, but only as an
‘ntreduction to his later heavy criticism of several Federal
Court cases In Malaysla which have derogated #om this
epproach. These ceses. which he fslt upheld the right to
access to justice In the Court of Appea!, ware reversed on
appeal to the Fegoral Court and were, In his view, wrongly
decided. These are Sugumar Balakrishnan, Loh Waj
Kong and Dansherta. o

In the state of currant authorty, 2 propositions smergs. Flst,
It 5 clear that access o justice Is not haused within the
phrase "lfe or perscnal liparty™ antrenched In article 5{1) of
our Copsttution. Second, even f access to justice is
guaranteed at common law, Parlament may quallfy or
exclude it altogether by ordinary legisiation.

Justice Sn Ram conciuded by adding that the judges of the
Court of Appeal are not end cannot be bound by obviously
©incorrect  decisions, especially -in matters Involving
constitutionally guaranteed rights of a citzen. The Court of
Appeal cannot be expected to accept what was sald by the
Federal Count in these cases "as part of the crooked traf
emblazoned Dy the legendary calf.” In the realm of
constitutional interpretation, he snded by asserting that
"judicial precedant plays a lesser part than is normal in
matters of crdinary statutory Interpratation.” At the ang of his

presBtation, Lord Justice Brooke of the English Gourt of |

Appeal took the opportunity te cormment lightheartedly that
he too faces similar woes with regard to several House of
Lords declslons.

Day 3 - 14 Septamber 2005

Workshop: Judictal Independence

28-JUN-ZBR6

The only speaker for thls session wa? Justice Mur-ay
Cleeson, the Chist Justice of Australia. { thoroughy enioyed
his presentation. as the focus was not on judiclal
independence as 2 concaot, but on the citizen’s right to an,
Independent judiciary. .

14:32
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From the outset he emphasised that judicial independanca is
net an entitierment to judges, but a right belonging to the
cltizen. | was very impressed by this and the fact that this
view was genuinely expounded by & chief Justice, as this shit
In focus takes judicial independencs from the reaim of
jurisprudential theory and puts it into & very real context, In
fact, the Unlversal Declaration of Muman Rights, the
international Covenant on Clvil and Political Rights, and the
European Cervention on Human Hights all declare that in the
determination of civl rights and obligations and criminal
responsiolity, every parson is entitled to & fair and public
hearing by & compatent, Independent and impartial trbunal
estabiished by law. Judicial independenca is a necessary
component of the rue of law and affects the acceptability of
judgments of courts.

He also mentloned ‘hat whie the constitution provides a
means for seclring indspendsence. it must be supported by
other instrumants, This is because citizens cannot be
expected to have blind faith in judges, and judges cannot

- 8trive or struggle to achieve independence Individually. &t Is &

right of the cltizen to have justiclabie controversies decided
by an Impartial and indepsndent tribunal sufficiently
supported by a system which reveres ingependence. He
alsc discussad the other side of the spactrum, In that judicial
indepandencs is often viewed by the executive as & threst or
restriction on the government to govern. Polltical
governments have curtaied judiciai independence by
eatablishing administrative tribynals.

A vital component of judicial indapendence is Judiclal
appoiniment, accountabiity and removal. The reality or
eppearance of such independence should not be
compromised in appointing judges. There must be some
form of discipline, and that g served by provisions for the
removal of judges. It is not there as & threat to loom over the
heads of |udges In the procass of adjudication, rather it is
there to aid in achieving independence. Accountability on
the other hand provides for end encourages good decision-
making. Therefore, an Independent judicial appcintment
process Is key In keaping politiclans and the axecutive out
of the judicial arm of government. He concluded by
reiterating that Judiclal indepandence s a funcamental
human right of a consumer of justice, and not a privilege of
the Judiclary. It I an Indispensable part of a socisty living
under tha rule of law.

* Workshop -~ Corruption within the Courts and the

Limassol Conclusions on Judicial Corruption

| partlcularly enjoyed this workshop as | felt that It was very
relevant in our local context.

The 1st speaker, Madam Justice Desgires Bernarg, sits in
ong of the 7 judiclai offices in the Carnbbean Court of
Justice. She sooke about the sbuse of public cffice for
private galn and how It is usually ceused by inadeguate
funding. Corruption within the courts, whethar It is a
ludge or an overworked eourt staff that has been bribod,
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