UZE
Legislative Council
T # CB(2)122/05-06(03) 8% < {4

f& BF : CB2/PL/AJLS
REREZEEHBEERS
2005 10A24HEHEREHEN
ERBNTHEEANEBAEERTERSESEM AR

B #9

AXHEEERTZRER LR G % 200 1 AR
AT E ("HFEFET)EANMEE L RITERMERFENARERDT
HIEFTER R -
TR

1 7 7 5 W AT A Sl A

2. H Al A i R W B it 2 ] S AR A AT IR & R - AR 0
Ml ) R AT AR R G R A B Wk B oRRE - AL T ERT o EEE R
W e s B8 B A Bl ) OR (B 18 9 TR ) A0 & DA 1R O AT R R 2E - S
AF AL T DLAGE R AT ——

() FIRAHEEEENEREFHGERKES B FEBEERTER
& 2% e 2 IR B PR AL R BRI E )

(b) ¥R —FEEREHNHAR 5 K
(c) HEBHAERIRKEATAMAH R -
7 v B W 1Y M) R AT A P ST
3. 15 BT & = Al o 3R IR A wE Ry B A H) R L R I A BE AE P R

7 PEERREFREEREER » ERZMRITIN ARG E - I % —
fir AR A1) B 7 i B S R O A [F] 5

BEAtEERTHRNBERRHE

4. BUR & 5 A & v R Bt AR A T ) R R OL A A
(“BZ & HE”) - DUGEHE B & v R W R 8 DR P S Al TR0 I B R R
& By R AR -



B P b 5T 7 fik 5 4L HE I A R

5. BEGE BR2002E3H20HA A EREREBLZET ("EH
Z B g )3 19 SR [P % & CB(2)1431/01-02(01) % 3T 1 I £ (B % 1)]
Arat - ZLPELESHTEFEBAZ 0  FTEELEANMERFEK
Y B B £ 26 - il P RT3 E A WS R W A IR B Ry AR A HE o BRI UE B B A i

F TR R G R RY A RY  ITAE A A R W R Bl 3 HH AU RS ER AR o AT AE A i
B AR AL T # AT -
6. BUFE R Xl - BEETEMAMRE Sk DL E &SR

EEANMEBEYRREGE S H i BRI L0k H#RE
BRFENARATEARARNT FTHGEEFENMGE - kN A
Hi AR A E (E RN B S B R B R R E S B AT AR - R E
BN N EEAR E 1 5E L PR AT BRGE 5 T R R RE - O (5 A ) R
£ & B | AT -

%A

7. AR EEREEREAMETIIMHEHTHARLZIE > BUFER
B ETH T CREFELHZE - FREAETODEENE R
FLWAGFEHE - BFERERZILHE —

(@) UK E Ak Be (Pl N Rk B B Al B i e ) B U
W 7% e (T 38k 72k e Bl vy e B9 72 e ) i 1 HH ¥ e < B 9 A 8 - T
ZEEREBRBREES A RMCEERF RIS - THERF
R

(b) AFEFHFHRITHERKET A HBMAR 5 &

(c) FH—LHE 39 E Ry & 1Yk B A] 32 It 1B 8 T
B E Ay HR -

AEIRR:
8, BT 7 3 1 20024F 3 R4 H + B 2% 22 B B K 4 R T

FEEAZEEGRTERENER - BUFTE B LI RI17(3 F m = E -
EREI0HEEEHZ LRI > MEREE(BREEE RS
G)HA XL PR A AT R - 1 ER B e S Al EZ 4 Pl Y KL B I £E
BER CHEREHGANARER - & & 7] 2 537 %k & CB(2)2020/
01-02(01) 5% SC {4 (Bt &% 1) - DU 8 55 3 TERYFETR -

EBZEENER
9. B & R R2001F 125 20 H & R A F 5 & B & il HF = i
P ik A AL AT IR ET L TAE L Bk - R R2002E5H2TH BB & &

2



G 8 ST R PR EOR A R FE ) TR RS IR o BUNE R BE R B L
HRER N HE B R R AR E R o BUTE R R200493H 22H K 11H 22
HERXRAEFLZEEHREANE BB REL T ETERER - &
BARERMAGHRERGHER > G#& > IR ERFHERER -

10. BFERE004FILA2Z20NERLELENEHTLZEET - ER
MgEE AN AR L SR FEMAME RBABER - XL
HREENEERFRENER A ESGEEGE N ERKGEITERFE
RFEERHFRABEBELZEGER

FiiE H A RAE B IR

11. ahe BB R A PETE HH AU BRI B AR R N U 128 23 -

i [#

12. MorEERTE BREEFEBEANMIERFERH - LA

KAMERNEEREERRENER » ETLEREAEBBEFEHE - IR
AHEMEZERDE  AAREIERZ LN E DI Al ges A A %
HRHIEE - BZEF R B R Y I E 5 R E M Z AT A RZ
FTsi TRy AR - ESGE AR L T B ——

(a) ARARAENMIEFERIEBEL - 3% 5 5 b A E N
A% f i e At E

(b) LA A SN % & H #2 2 B KRS B s gh Ay s & R S B
mRE - db s EBNER - K

(c) BHAESOE E100E T ZHATHER -

13. B RA B 12(0) BRI R - BUR & B E I iR e - Bk L BF
HIBEREHEE AT HREZPE - & PEl IE & R AT A H R - A
i S B <P v 2 17 AR AU WA AR 5 T ET AU & T N B ELE A Al B
o & B LB AR R A A o SRS IR A B R AR B R - B R AE Y
BARMREERE RSB RBERFAETHRPHRAREZRN L
b 1 Y % B g B

14. BN & R #ER RS & S0 12(b) fe () Be Y A 7t - (EL R -
TRE B ER (AR E - ATRe e A N E - BUTE R &
B2 B 2 ok P MR B B S <5 SRR (R (AT BRI R A PR R A A AR
R 5 T Wi & R P $2 % -

PR B $5 it

15. BUR & R FRon - 5 2Rl kA A R 58 319 T 4T Fh i A
REEN - ZLFGERE - LHE - RAMBE BT &R

3



EAE AT H T E R FI R - a0F NAIE B - R R 5% & HF 1F H B9 AR R
i 7T 46 95 48 82 52 B ——

(a) FAREEEZET

(b) HIREDLHGEE F BRI

(c) HIREAENEHANIERAARE N TS S
(d) #ATRZ AR 2 E T & 3 vk B A A2 s /Y 2 3 BUR
(e) IR B 2 5 ik e S i Y IR N AT

() EEHARBNEREREFF - S AN RE ZE 2 %KM &
"o k&

(0) BXRFEERARBACEHS AGHEREZZEEEE - G
CHEEBREZFEAREERE  HREEZIZEREE -

16. MorEZERBEASZLFORERELG - HFHRELEE
SRR TFERING  AEHEEATLFHNER TIEEFHEA - JIAE
5E & E e

17. BT E R el e R 3R - ORI A I TS 2 22 AR 98 5 5 R R A
C oM HT R (22 B AT ) R 61 ) (BB 319%FE) » DL R Bl /Y =1 ik 6 i R
E 7 5885 B AN B A R 1 i R R ) TR S R R BTT A ) R B T T T
wal BN EREAMBNZLTERTETFREZENER

H % B By % 12

18. —HEREHHE  ERLHT  FTSG A GEE &R L
iR B R AR EEENRL -  BUFERER - RBEEZLHE - BHA
H % 3 & v B R Be o Bt Y ik e AR R H R SE A R 0 IE
R ER - EEEFENAMRITERAAR - HARTHRLZ LG
PR ET R EE T YRR ERE D -

19. RERIAGIEE - AMREZFE T HAREREZE &)
R e o B R R W R T PR A W EOR BB O R R R B LA
R HER] » "I RER B - BRAERA S HH B FEF A » LR
£ R 5 By ik e 2 He eRURD ik - (BAE S — s G By Be all A T BL - 3R
NERFSMLEETOR  TRAEHLZEGFEHER

2B 7 B #E ALY [ R

20. MorEERKEBMAGRHEIE H ERAMNRERDERF
ARBEHURBEBENESR  MENMARESRKE AT HEM -
RERTAGERE  HRFARES &AM E - FEM R 7S8R AR
oo

4



21, ERRE R EERS R o R P9 R R A ) AT R
05 ELT AT HE B OE PR o DU (T S B F 22 B B 6 i -
T 5 0 4 1 TS DA (S M e (52 B A AT ) B 1 ) T 2T 2 B
B A -

Jif {8 I

i}

22. —HEEHN  MEZLZHF T IEESNNETSBEEM
Ry kB A AR IR AR A AT AR L PR el AT B i - BN E R K
s B N MR SR R R R TR DL IR DL Tk

23. MorZEHNERARESTELEHERTRREE - —%E% A&
po oy BEG DI BEMZ L O MBEBERITNET 2SS E L0/ MFRE
R R R B o v R W B P Mt B AT R RS A LR AT
kR Ltk - ARERILZ NS TRBEEHANZEEN - 5
bt FHEZEGRE > BUFERYEN20045F7HEFE - £20022 20034
[l - A S8R A Bl AT AN M {h BB CIR BY R GRS L - AR BURE
Fa i & ff WL E 5 Bl & 8 52 2 /D S8 1E N 31T & & (3B R 1Y

==k

nH °

MEEHEH

24, REEEBEYE2005F1H26H . g & LEDOESE

A BOREUEE IR M F B AR M T R P B B B AR R T B
T A HEARME BT KRR TER - 752 E BT E R
Bt A Ty W B P9 B A B R TT R SR A R B BE R P BRIV Y L 8 -

25. A A R B A RN o R IR R AE N T AR (R
At sk - EIRNEFRBRE R MERRNENRT - EREPTHRARERS
EERETERME - K& RARAE ERUATEEMHEERH T
Bk ZEWMAE AR - A 2E2005F 15260 L A& & RN E &
i AR 1 2R Sk 17 ok (B g 111 -

BREAXH
26. B g% 1VEk S HML GRS — R - ZEFEXFAIRILEGHE A

B (g ik - http://www.legco.gov.hk) -

VLR E R E
itk BT 5 15 0 2
20054E10H 21 H




Bifex |

BEEENITHERA
HEHRTESHR

=N:p

SR ] S MR Y WA B ARG R
O B B PR R L

BERET I E2ERENT R

2. R U TR DB ER RN T T I P [ G
<ﬂ%ﬂ%ﬁﬁ%ﬁﬁMﬂlmwmsw%)vmw$ﬁg¢#%\
m%ﬁﬁ°

3. wﬁaﬁﬁ%f%ﬁﬁ'wmwbm—ﬁé%ﬁﬁ R
T [’tLI'pJ HH o i A E AT S B AR PR e R S o
m%;@ﬁﬁéﬁ%%ﬁ%ﬁE‘WMﬁ%@EWW# R
PP E RN R p B IR - B PR IR A B R R F
%mmgéﬁW%ﬁ%ijFﬁﬁwwm’m&%@ﬂ%HMHW%%
WR’Wﬁ&mﬂ%@#? ﬁﬁoﬁﬁwﬁ R P
S O N T bj?“j]},ggl; pjgiﬁtﬂ% [1HT & Yk ENIREE ,L-{‘—“j
p%bﬁ@ﬁﬂ%ﬁﬁﬁﬂ’Mw’*ﬁimwﬁbf%ﬁ@kw
i ARG FY o e g o ER U R R

4. B P B o TR W P R ET P AT S R B P B B
ﬁﬁw’@H%Fj—éﬁ@%Ew%p@H%qw@ﬁw¢¢
ﬁ’ff”iy ﬁguﬂjﬁg ERREENEE R L A ]?tﬁd e R e
(LI SR BT 7 F) o (P29 0 &) % (g g o 3 BRI 1 &%ﬁ‘f?f A
FE(E‘MF’?L) f'«?ﬁ YRR A B RS-

BENLHE

5. PR B Aok P T S A R P P
TR S R R (R B PR DA OE R
B BT B )Y R (R

6.  TogETpEt o SMEE T | PRI FUWR 25 f1 7 B B (pl
abe b RS Rl AR P TR TR ) 5 R Bk R (e Bk R ES R gl AR Y )



(20 M & 4R Y 2 R - %ﬁ#ﬁimgﬁﬁﬂﬂ [0
AL 5 Rl e A

*dﬁwa%%ﬁﬁm%%ﬁﬂwﬁﬁo
HR L EAH R
7. é%%ﬁwiﬁEf$57319§w%%w£ﬁﬁﬁ@%p?ﬁﬁi_zv,FIF

A S AP AR PR R ERED S R
Ol -

—

"y

& € &7

8. (B8 SRy 25 M7 R PR IR B G R o ) ERERR Y 2
S SIS ﬁWﬁW%Pﬁﬂ%ﬁéﬁMf@%%?@%i# ﬁfiﬁwﬁﬁ
SRR SR Eha R N B L= R L S W U R TR S
1wp#wP¢Jpoﬁ‘ g RIS R R S R SRR
ﬂ%ﬁdﬁﬁﬁﬁﬂwﬁﬁﬁm'MWW~wﬂm

9. "MEGHNTERAONSSTNEMBNTRNERTENS
My WA EFERFEWEER BB MER BEMFR HETR
EEMHEZEFESE SN EFEFLHFPAIBBHEESGH RE 319
Y E A R B B ik g wE A AR AT R Y & AR 2 -

EEZ

10. 7 3 & ok HUE AR RE W B Bk Be A 2k BB AT ER o 5B 2B KR BT
KHWEEGHN ARINSHYEE RN EERES A
FEEE MMERSAEREEEE  AEXAEEERERY
Ak KMMHEEESNILNOS TEHEENER - St EB R &
Frat MR Al -tk s - F—ME2RMETFEEN . RELTEE -
£ 520 2 BRI A T8 D0 T 0 ik B R BE 5 AR b ik B By o R R o BRI
AER WA E M AR IR R B R B Y B R E B . B85 IR R A R AR
RSB AR EERE R MZEEERBDEEEN TE - FEM
HI - R g A -

11. %ﬁAF{]W ][_{ Fl F‘T 16 Uﬁ? ERENT F[ b oS 2 d/ s5 }JFJD
B,E‘Lﬁﬁﬂ «}$ =4 EE FIH FE s ?J[?jgpjfié?};t%fﬁ@ 9 Fi ij"fﬁi )



12 WG B BR 0 T P ERE & PR Wh 2 Bt R v 1) -
A (2 R GR ﬁj Wk mfﬁf 50,000 7 g5 I') ) » 0] ﬁ%&%’ PRdrE &
AT WA T AR R A (Y A e L “%i PRI 2 P H
ﬁ*IJHxFUW[Ei" EL ol £ F Fﬁ%f‘%ﬁ‘*?ﬁ’ﬁ%*ﬁﬁ i g R A
it 57 ASLRCE B PR ARy _J”FE';E ’

(AR U A S Ul R s E UNIEE R
fY PSR R (S A mﬂi RN A B [ R [
FVES AL A I ) e SR A
5 H %
L4, ERR A PEROH R A TR A 2 8 R
DUVIE 2 0 T B R R B R 2 PLR L
R T BT S b RS 6 S
1R e 15 1t
15, GORE] T PP HI YO 319 Fi N BT B A o B
LRI T AR EER R E LN N TE RN
el 2 H o RE R SRR - BV 319 i B BRI A IR B (R PT
=5 B W E N I N U B RS A R B
SEEY V)

() HIRE 5 2ET

(b) Bk 2 DLUHCEE 5 R IUAS

(C) vk ETEE N EH RN ERNERTRE

(d) 07T 8% M0 ok 2 58 B R0k B T 1E M B Ak BB

(e) I bt B B 30 ¥k B2 St Al RO R 00 R — 51

(f) EFHHARNEEERFF > & AN B EEE R WKHEE
s DK



(9) BREERLACES NG HERLZZEEE B 2H &
Rt EESROIFEALZEERE HREEZZEAELE

=4
B 1t R 5

16. FHMBRAMERZEXRESTEMENLH 2GR EREFZK
Nk DB TEREZEBENERLE  KMEBSHFE -ZHMU
319 EHY R E B AL At & o & W R A E B W A AT A T R
P BRZPEE S =X LR -

P i il R BEC A
e

SRS



B 85
FELISE (5 2 2] e (0 = % g )R BL) (T 319 )
i T B 9B P

FU > R R R T R U )9t - L TR B
VO T AR TR W B BTy g B e (i 2
R’Eﬁ*wﬁﬁiﬁ&ﬂﬁﬁWﬁﬁ%&ﬁﬁogﬁ%?ﬁ;<%%w
iﬂﬁTﬁﬂﬁﬁﬁﬁﬂM¥3w%M*y | I ) R
ESNERE: SE PTEJ[ 7J%J%’<7+f%[aﬁ'%ﬁ A I R (Rl A U R E
il 5 7] P = o A =t ST P AR R BT Y
W R E T e RO AR FH S T
LR N R e b (N R (S g U 3 e
ﬁﬂ%ﬁ@%WW A RS R EE Y R AL A
ﬁﬂﬁwm% Wlﬂ%ﬁ&ﬁﬁ“ﬁﬁnéﬁﬁ£$’&*ﬂwg

’Wﬁﬂ@%;ﬂﬂﬁ*ﬂﬁ?ﬁﬁﬂﬁﬁﬁ%@ﬁﬁﬁw 7@
H%%FwwﬂﬁgTFﬂgasw% ﬁﬁ’ﬂﬁﬁE?
%ﬁﬂﬁwﬁﬁﬁﬂﬁﬁﬂiﬁﬁﬁﬂ“WﬁTFﬁ %ﬁﬁwsw
B BB K B 9 B R T ER G

AL o oF A I A W e B g B YR

frﬂ]ﬁ%??}iﬁ_ﬂ% e = PV IE B (R ?ﬁ FIES AP T

‘71@ B TR RURI RS 1 3 AR T - A fé—“%ﬁ:" ‘J7’£<|: b’iﬂ = o

S = 2RV p [;Eﬁi 2 SR T (R [;EH;M;JEI“ ;m:p
Q?Jﬁfﬁéi RUR E‘lJ

2r w N

3. BN HREUP R AR S T R B R R
o

() PSR B (PR B B R IR R R )
ISR

(b) F - ECEE AP AR R
(c) 0 T I ke kL 2RI o o (e i i 4 B R AR A

4. Y bl - FJ * Fl EE L Y A AE S ?I Lﬁﬂi I%F:’f f2F F'[ i
o ¥ o ﬁu%ﬁ@%%éu }‘H 5 SR f' [BES Fh' E%] ”*i[ﬂﬁi.%f?&



VY jﬂ:‘{?:“éjr«%]%;#“j% B IGREEEIRE Wi JE—EJ%E?J;[Jﬁ{ﬂ-,‘i
EPE PSR RO N 2

WP R E) g R g

5. 2] [?ﬁ R T["LE[%:\“*[ 3] SR B A ﬁ{yﬁ_y'{%?‘ i’ i
[Fil — ?? liﬁjE&:?ELl';@?pJ???‘o B A SRR %
B R PR e AL R E IR PO R S
E| TR A

LR p] o [ 8 A O SR AR OT 319 g A T G [ R P R

—‘Fﬂ

't
-t s
K

6. T ELERIT 31O i E A MO A L M A R B
EE S SVER RICE R 1 R T IR R

(a) T fEFR AT 319 i BT Y £ A
(b)  BFEAE T RS R E R R By
(c) FRIERIPIAL - P EIER T H £ o Ry > SALELEY 319

ORI A S R R E
Ches BN AR b BT R

e [ e

TR AR 0T D PR EGT o PUY (R N
%m,aﬁﬁw@F%%WRWp,fﬁa?wﬁmgﬂﬁ%ww
CEpu 3k Hf o P R9FT = Jufu— & P E[] ﬁ“ﬂiﬁu ( AJZ]&??F"#>> 29y =
Fiob o = B S S TR N SR %
R B A 4P o B URCED ST 0T R B gt s
F oI TR Y



B 8% 11

L% ® CB(2)2020/01-02(01) 5% X &4

—“EE_HFAHZ-+tH

2% %
UABAARAREREAR
EAHATHERP®ETHGTEE MR
R
B &

%ﬁ“ﬁk oY A R B 1T B BE N A A SR TT R R L
PECTHERLHE ) ETHN  AXMEEBENSEEZRANE R
Al I Hy 2 A -

& 5h T 1

2. HZFEFEHFE-_AZHHEZFZTEFUWUH=+HHE > BF
ERMARMEZENRM HBEREXRRA Bg  TEBHELILEG
AEAEEEBZEGNER - MK 17 fpEFmEEIE - [ E
HAEENK S L

3. fE 17 #EEFHT -7 10 ZHAEMELHERTIF - A %EE
FEEMREMREFENERL AR NEEHEHRERNI L LR
T EER DB ERSRE  HRARTEGXHFARZL
e H— %@V%%iTAEEWKH SR ﬁﬁ%gﬁﬁﬁﬁﬁ@

BRI EEGERBARETSE -  RAmMAMES - B & & KEA
ﬁ%&%*ﬂl?(ﬁ%%%ﬁi#%ﬁ%%i B E R R & %
HERELHES Y ) HEZRERTHEMRY - &8 B L G IR H
%Q%T@ TR  SEEEMREEROBETSENMHE 1-
HERANEM AT E RS AAERK S 2 -

WS R
4. EXFIIEAFRZHFNERES  EEZRESD 7L THHEE:

(a) ﬁ%%%ﬁﬁ@@@ﬁf& ity HE WS HE &
BT IE R S (BT )09 AE R RE B AR



(b)

(c)

(d)

(e)

(f)
(9)
(h)

(i)

BREAARMAEES  REHREEBZE ARG EREENME
Hipm P FHR& A A #HEM W ke g AR

B % R E 4 B PR VR B IS B R L 1 R
LR A —

7 R D0 AT B Bl Ry R BN S RBE B9 R i B9 D - R E
RARBERR  LHERX—BE Lot @ihrE bl & &R 51T
B (F B 56 05 B

TR ke N Hb (8 B B R A R R EE — (8 52 = L 48 OL B9 EF R
oo e FEAMERMEENEL  NEER
HeEREMNNnZE

EHRZEERELFGREAMT S
BB % PEF B AE & 2 A £ 1T W R 88 H R

MEPAEEHEBEEERELAENATEENAR  HEE
kA A

FRZEHEERN  FRFDS HiREES - EERW
REARE LA B E E R AT BUE N AR B R R B LA
B T R R A SR

5. HFHEE S EWTXEH8E LA - FERHFARKZDENIE E
Faok o SRZENERTECHEIZ o EECA T

(a)
(b)

(c)

6. {HX—

B ¥ B 0 5 < A E N RS F AR
"HMEAN ERENHEEEELERZ (NUFEEESE

H )
BHEEHERESAEREERN AR -

S WS AERIZPERR A RENEESE - ATE D

ISR TF

(a)

(b)
(c)

HEBRNTHRE RS ZREEEFE - BEXEA A
E&&ﬁﬁ%%ﬁ%ﬂ%%ﬁ% & K A w HE B AT s

A E i TFRE RN A% AN B8BTS

AR RB(TFTEARSINMBEREFRE ) ITARE
fE N 5 DLR



(d) PR bk R R Ry B A I B A A R 1T B R R R R
AR [E -

BERER
7. TXEERMMEEERAERRLZENAFRZEEHVAERBER -

BREBHR CEHXHE TR

8. HA=fEEZHEE  FRLHEOEEERCECEHMERD
AR - a0 aE < A aE H E T 2 e

MESH (FHXMHHE 8 k9

9. ﬁ%ﬁﬁuEfﬁihfﬁWﬁ%TﬁW%é%ﬁ@%@ﬁ’
EHEMMLREEEZZE  "HEGHN E*MA@ﬁﬁﬁﬁgﬁi%
<WW€H&#§%$EU o BN —fUEIEFEERE 0 "HESNT B

#EAE - FEE -

EERAR (@S 10 £ 13 B

10. FUfiEEZERESAFTEIIAGTRECTEROGR - FR
A AR e RO o MR - B LR E RS E R &
FE MR R I B A R R AR

11. F—fLEEHER - Pl NRER A EE &S EREL A
HE o NIt EMEZPEERA —HEEES - BES R L PERT & A
RER & ERE -

12. — % [a] & %L% HRFRAS TEEEZRES KRATHRY
ﬁ@ﬁﬂﬁ PRIt AT RE M ZH R R B &2 PE Bt A& R B 1T B % Be
5 ) R W sk Be B ROk B AF B TR -

13. WO B —fIlElE &R K - F 2 PE 8E 2 H L A & T
A EE MR LR (R E A ARENMEREBERRE ) B _FE
HEA R - RE BN R BB A R E B R E -

14. ﬁ%u@ = Wt A B L P AT R E Ay R R B B R 09 Al A i H
[



FBHIR CFEBEXHE 14 B

15, ZRFANMREBHFRLDEFOGE - 50 AR FEEE DA H R
HREEERAEO R KA HEMOME FENCEEES » §
—UERFRASEEZNGAEREERRHAROEE - A7 — [ FE & 58
ERMEZHFRERRE "REKRAATHM WEEE - BRI E
HFRAAFMTRE -HE SN ERRERHEE  LRAEH®
R A A FE AR -

REEHEE (FEHCFH 15 B

16. F—fUilEEANERLZANERREEER - mE > L EEF
ELEREFREHEEHNEMAAEEROMESE®E -2 - B4 B
EEELAREFEVEELAEHAHBREH T ARER (AT XE
17 &£ 22 &)

17. B —{rEEZEEEH - #AREEEO) R (C)Z2LFTF CHIARE
DGR A EWE » RARBEERBEALSERAGER FINEH - #
HOESEBRITREEREIEHE RGN 8BRS ERATHE
L CE SRR D o PR BOE T — A AR o — A7 [E] e SRR R L H Rt
“HANEFRA"® TIEE ERBNESE

18.  ZE R AR A M (d) ¢ B A RG22 E T & A ik Be B £ #2 B9 & 3t BOR
(et ) ) ARIEEHEREFRBAMER "L HBKEFE"—F
EXREEERZHAXRUE FRIEZEZE  HETERLZIE  BHiZH
e B BR[O HEE A E &

19.  ZE R ORI 5 B (e) ¢ BIHJ wr B 2 50 ik B Je A A9 F) R Ik A — 0
=N M - = A PR - A B LR IR B R B B
- E e e T E T R RS RE

20, ERGREFHBECE CHEFHARNERERFD > &G ARE &
R EN » —UEEEERFE R AR EAEI" - DU
HEER BRI -

21, ERGFEERK(Q) (WEZXERIZELHAZEES AEER DT ZIE
eEHE  NEXR MY AERAZIFEARRERE  HREEZIZHEA
BhREE) - FREZEFZMNEAWMEANLATREEHEEDSEERS
e e

22. 4 — fir 5B R A0SR U AT M Ve R 9B B e o A
T AT L E AT BT E — A7 NI T 69 R B LA R T (B R
0T ph o U O B BT L AR A 2O+ DA BE A
ERA U - B ECR 2 ST A B -

4



H 1t
23. BHBARBMAGREHMEIHREZNAERBETERS E ¢

(a) EBHPHEITRER - BREEIF RS IEAH T - EEHZ PR
AR BRSO BRI R EAR - WL S
B R E R FE E DL A R AT B ik B R B R R B iE — B E
P2 BRI EBIR - HARITARLZPERHE (RIEE &
R Bl AT B BRTT A HE IR O B 1 3R R S AT Y P9 Ml F] R R PR
SENFHRRRA EE ; %

(b) HEANHE &I AL RTHREE - ZEFEHELECH
REW KON E 2 5&E B8 5 8 - 1 A #E 17 79 H 8y =
MR g 2 B RS e

24, WIEEREENEMELR  BF TRITARNER  FREZEESH
B TT - (AT AR AT IS Y & S HE DATE N H - DA R — SRR R AR Y
BEC AT AT AR B B9 B

BB A RRLE
TEE

R HE
_EE_HFHHA



B 14 1

EERABNTHRRAHNEEHTESE R

EEEMREERNBREBEAME

% % # ft
L EEENEE ‘
2. BEPEMEREE G Y ‘
3. BEETLE v
4 FEREGAEG FTH TR o 1R 5 — e 7]
R E -
5. BHEMEE g
6. FEMRALE v
7. BB R v
8. BKE@-FEEEEGR | Y
9. FEME ‘
10, — 4 B 8 I % 15 L BT - RAMEREERS
9 0 B b B e B RHRTRSEHEME
g%% o
L1, — 4 B % 5 1 R 19 3L RETHGEANTRAER: &6
AT 1 0 [ SgBETLE  BAGET A
R B RS AL -
12, — % B & R BT —HAME R YRS
AT 1 [ B MBERTRESEHEME
=
13, — £ BT % b M o 013 2L BHT —SAMEREERS
B S0 (0 B UBERTRESEHEME
=




5] i % = H fth
14, —ZBEERMRBELR v
T L 3 0 [0
15 ~HBHEERMAMEER v
T T L 0 [0
16. — 4 B FF 5 0 oK B 1 R R 1 BT L -
T T L 0 [0
17, — % B R R % R S %A R -

BT S Oy 0y b E &




O I B o N X TN L [ENANWIN] A LI L AN A (YN | P ES 2 IVI D Fedoreze

Annex 2
HONG KONG BAR ASSOCIATION
Secrewariat: LG2 Ploor, High Court, 38 Queensway, Hong Kong
DX-180053 Queensway | E-mail: inffo@hkba.ory Website: www.hkha.org
Telephone: 2869 02i0  Fax: 2469 G1H9
By fax and by post
fax: 2501-5779)
19th April 2002

Govemment Secretariat

Room 1211 Central Government Offices {West Wing)
Lower Albert Road

Hong Kong

Attn:  Mr. James Chan Yum-min
for Director of Administration

Dear Sir,

Reciprocal Enforcement of Foreign Judgments
in Commercial Matters between the HKSAR and the Mainland

Thank you for your letter of 20th March 2002. [ am pleased to enclose herewith
the Bar's position paper on the captioned issue for your attention.

Yours faithfully,

Alan Leong, S.C.

Chairman

Encl.
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al iproca rcement o i erci ters

hetween the HKSAR and the Mainland

SUBMISSION OF THE HONG KONG BAR ASSOCIATION

Introduction

1. The Bar was invited by the Director of Administration to comment on the proposal by
the HKSAR Government to establish a mechanism for reciprocal enforcement of
judgments (“REJ”) between Mainland China and the HKSAR. The Bar notes that the
invitation came before the HKSAR Government is to commence discussion with the

Mainland authorities on the said proposal.

Benefits and Concerns

2. The Director of Administration has highlighted the fact that the proposal for REJ
between Mainland China and the HKSAR is part of the HKSAR Government's initiative
to promote Hong Kong as a centre for the resolution of international trade disputes and

to develop Hong Kong legal services.
3. The Bar notes the above objectives.

4. However, the Bar believes that the desire to achieve such objectives ought not obscure
legitimate concerns in the rendering, recognition and enforcement of judgments in
Mainland China. The Bar notes that judgments in civil and commercial matters
rendered by a People’s Court in Mainland China have been held not to be final and
conclusive under the common law rules applied by the HKSAR courts (which is to be
discussed in more detajl below). The Bar also notes that the quality of justice and the
propriety of the judicial officers in Mainland China are matters of legitimate concern
not only by Hong Kong residents with civil, family or commercial interests in Mainland
China but also by the Supreme People’s Court, the media, NPC delegates and generally
popular opinion in Mainland China. (Professor Jerome Cohen of the New York
University School of Law identified the following problems: lack of sufficient
professional competence and training, corruption, “guanxi”, “local protectionism”,
Communist Party control and “command influence” within each court (HKU
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AIIFL/ICGD and IESM, Macau: China WTO: Trade Law and Policy - Inaugural Lecture,
15/11/2001). See also Jerome Cohen, Party lines cloud courts, SCMP 11/07/2001.) The Bar
further notes that in practical terms, the execution process in Mainland China under the
Law on Civil Procedure is fraught with difficulties and such difficulties are not confined
to judgments or arbitral awards with a foreign winning party but also extend to inter-
provincial/municipality and even purely local enforcement actions. Indeed Professor
Cohen recently described the record of the Mainland Peoples’s Courts in enforcing their
own judgments as “amazingly poor” (International Financial Law Review, September
2001, p 73. See also Jane Moir, Mainland facing tough task bringing its legal system up
to WTO standards. SCMP. 15/11/2001 (which also included statistics showing a 17% full
enforcement rate of CIETAC arbitral awards)).

5. It is instructive to note that Professor Cohen, who has had much experience
representing foreign interests in Mainland China, considered that “there is continuing
uncertainty concerning whether PRC courts will enforce arbitration awards, foreign or
domestic” (China WTO: Trade Law and Policy - Inaugural Lecture, (supra)). Given that
enforcement of arbitral awards also comes under the rubric of the Law on Civil
Procedure of the People’s Republic of China (ie Arts 217, 259 and 269) and with a
procedure that Professor Cohen considered to be “maximizing the prospects for ‘local
brotectionism'™ (IFLR (supra)), there is considerable force in applying this comment
also to enforcement of court judgments, which shares similar procedures under the Law
on Civil Procedure of the PRC. Even the Supreme People’s Court itself came under
criticism from Professor Cohen, who commented that the Supreme People’s Court had
handled cases in a less than transparent manner and fostered non-transparent
communications between lower courts and higher courts (IFLR (supra)).

6. Any arrangement for REJ between Mainland Chinza and the HKSAR must be meaningful,
practical and workable. The Bar therefore considers that the problems associated with
the quality of justice in Mainland China, the enforcement of judgments by the Mainland
courts and the question of the Mainland Jjudements being not final and conclusive are
real and serious problems that the HKSAR Government must address as matters of pre-
Lequisite to any arrangement for REJ between Mainland China and Hong Kong.
Otherwise, it might be said that having an arrangement for REJ where there can be no
effective enforcement in the Mainland is worse than having no arrangement at all.

Comments on the HKSAR Government's Proposal
7. A REJ arrangement, whether as relatively modest as proposed by the HKSAR

Government in paragraph 6 of the paper of March 2002 or otherwise, does not address
adequately the impact of Mainland judgments corruptly or otherwise improperly
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obtained over innocent Hong Kong parties and their assets in Hong Kong, given the
burden under existing Hong Kong conflict of laws rules for the defendant to establish
fraud or lack of natural justice (including bias). Indeed paragraph 15 of the paper of
March 2002 fails to indicate the burden for establishing the grounds for non-registration
or setting aside of registration and it is therefore presumed that the burden falls on the
party who wishes to rely on the safeguards under the registration scheme, namely “the
party against whom a registered judgment may be enforced” (paraphrasing the Foreign
Judgments (Reciprocal Enforcement) Ordinance (Cap 319) s 6(1)). Fraud and bias are
insidious ills and it can be difficult to obtain evidence, most probably from Mainland
China, to establish, on balance of probabilities, the existence of corruption, “guanxi”,
“local protectionism”, Communist Party control or “command infiuence” within the
Mainland court, since the HKSAR courts are unlikely to act on assumptions,
predispositions, speculations or anecdotal evidence or develop a rather counter-
productive head of public policy based on these allegations.

8. Further, a REJ an'angément, whether as relatively modest as proposed by the HKSAR
Government in paragraph 6 of the paper of March 2002 or otherwise, does not prevent
the proliferation of the situation where a Mainland party makes it a condition for
conclusion of contracts with the Hong Kong or foreign party for disputes to be resolved
by the Mainland courts and then conducts an asset-stripping exercise against the Hong
Kong or foreign party's assets in Hong Kong by virtue of setting up a dispute and
having it resolved in its favour in the familiar Mainland courts, Not only would such an
arrangement not promoting Hong Kong as a centre for resolution of disputes, it rather
would increase the risk of doing business in Mainland China.

8. The paper of March 2002 does not appear to address the categories of “Mainland
Courts” that can possibly be chosen under a contractual arrangement, apart from
stating such courts to be the Intermediate People’s Courts or above. Chapter 2 of the
Law on Civil Procedure of the PRC makes provision for jurisdiction not only by
reference to the level of court, but also by reference to the geographical area of the court
in relation to the type of case involved. For example, Art 27 of the Law on Civil
Procedure of the PRC prescribes that, in relation to proceedings involving a dispute on
a bill of exchange, the People's Court at the place where the bill was paid or at the place
of residence of the defendant is to have Jurisdiction. One can therefore envisage cases
involving transactions or persons where the People’s Court in different provinces or
mt_micipalities may have jurisdiction under Chapter 2. The paper of March 2002
therefore has not adequately address the intersection between the contractual
arrangement for choice of “Mainland Courts” and the provisions of the Law on Civil
Procedure of the PRC on jurisdiction under Chapter 2 (dealing with the question of
which Mainland court may and should hear a case), and whether there is a need to be
more specific in the choice of court clause than simply “Mainland Courts”.
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10. Paragraph 14 of the paper of March 2002 notes the requirement that a judgment sought
to be enforced must be final and conclusive without highlighting the problems
encountered in both the HKSAR and the Mainland over the requirement. However, no
proposal to address this issue is proposed in the paper of March 2002.

11. There are sufficient indications from caselaw of the HKSAR courts to the effect that
when viewed with the lens of the HKSAR conflicts of law rules, a judgment after the
second trial (ie appeal from first instance judgment) and a judgment at first instance of
a People's Court in the Mainland is not final and conclusive because of two sets of
provisions in the Law of Civil Procedure of the PRC. The first set of provisions,
adumbrated in Arts 185-188 of the Law of Civil Procedure of the PRC, empower the
People's Procuratorate of the appropriate level to lodge a protest agajnst a judgment of
a People’'s Court, which if so lodged, would result in the re-trial of the case by the same
court. The role of the People's Procuratorate to supervise the civil justice is enshrined
under Art 14 of the Law on Civil Procedure of the PRC. The protest procedure can be
initiated by the Supreme People’s Procuratorate or a higher People’s Procuratorate.
Cheung J (as he then was) held in Chivu Banking Corp Ltd v Chan Tin Xwun [1996] 2
HKLR 395 that because of the initiation of the protest procedure against the Mainland
judgment relied on for enforcement in Hong Kong in that case, the Mainland judgment
should not be regarded as final and conclusive and ordered a stay of the Hong Kong
enforcement proceedings pending the resolution of the protest procedure. The Court of
Appeal (Leong CJHC, Woo and Cheung JJA) in Lam Chit Man (trading as Yat Cheung

Electric Co) v Lam Chi To (unreported, 18 December 2001, CACV 354/2001) approved of
the Chivu Banking case.

12. The second set of provisions are stated in Arts 177-184 of the Law of Civil Procedure of
the PRC and provide for a People's Court to re-try a case that has already resulted in a
Jjudgment having legal force, whether on the initiative of the President of the People's
Court concerned, the Supreme People’s Court, or the parties in the case. There appears
to be no time limit if the matter is initiated by the President of the People’s Court
concerned or the Supreme People’s Court but a time limit of 2 years from the taking
effect of the judgment is imposed for attempts to seek a re-trial by the parties, In Tan
Tay Cuan v Ne Chi Hung (unreported, 5 February 2001, HCA 5477/2000), Waung J had
regard to these provisions and also the provisions for the protest procedure and
declined to grant summary judgment having recognised that it was plainly arguable
that the legal system in place in Mainland China was such that the Mainland judgment
relied on was not a final and conclusive judgment because it was a judgment which by
Mainland procedure was capable of being corrected on review and on retrial.

13. The expression of “final and conclusive” refers to a quality which the foreign judgment
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must possess by the law of the foreign country concerned, without which quality it
cannot be recognised or enforced in the HKSAR; see Dicey & Morris on Conflicts of Law
(13th Ed), para 14-115. In Nouvion v Freeman (1889) 15 App Cas 1, it was held that a
foreign judgment which is liable to be abrogated or varied by the court which
pronounced it is not a final judgment. It may be final and conclusive even though an
appeal is actually pending in the foreign country in which it was given: Scott v

Pilkington (1862) 2B & S 11.

14. Viewed with the rules of conflict of laws set out in the preceding paragraph in mind, the
Bar is of the view that while some may still argue that the protest procedure does not
deprive a People’s Court's judgment from being final and conclusive because under Art
186 of the Law on Civil Procedure of the PRC, the body that abrogates or sets aside the
original judgment of the People’s Court is not the People’s Court that gave that original
judgment but the higher People's Procuratorate or the Supreme People’'s Procuratorate
issuing the protest, no similar argument can be put in respect of the provisions for “self-
supervision” under Arts 177-184 of the Law on Civil Procedure of the PRC. The latter
provisions make it possible for the People's Court originally trying the case re-opening
it upon its judicial committee deciding that there was an error in the judgment
following reference by the President of that court or upon application by a party to
itself. This is a clear case of the court of original jurisdiction “re-opening” its own
original judgment under a system of “self-supervision” and definitely fails the test

propounded in Nouvioy v Freeman (supra).

15. Having ascertained the position that judgments in cjvil proceedings before the People’s
Court in the Mainland cannot possibly under the present Mainland civil justice system
be considered under HKSAR conflict of laws rules as final and conclusive judgments, the
question is whether as a matter of legal policy, a statutory exception should be given to
the reciprocal enforcement of a limited class of judgments in civil and commercial
matters with the parties having chosen beforehand to have disputes litigated in one or
both jurisdictions. The Bar notes that the HKSAR Government appears to favour such a
course when it refers to a statutory registration scheme, similar to that in the Foreign
Judgments (Reciprocal Enforcement) Ordinance, in para 16 of the paper of March 2002.

16. The Bar notes that under the scheme provided under the Foreien Judgments (Reciprocal
Enforcement) Ordinance, registration is only accorded to judgments of a superior court
of a foreign country that is final and conclusive between the parties thereto,
notwithstanding that an appeal is pending against it or that it may still be subject to
appeal: ss 3(2), (3) thereof. “Appeal”, in the context of that Ordinance, includes any
proceedings by way of discharging or setting aside a judgment or an application for a
new trial or a stay of execution: s 2(1) thereof.



17.

L o e ek e ik s

The Bar is of the view that unless the Mainland authorities be persuaded to modify the
Law on Civil Procedure of the PRC and in particular Arts 177-184 and Arts 185-188
therecf, the HKSAR Government should not in any statutory registration scheme sought
to implement any REJ arrangement between Mainland China and the HKSAR make
provision for the abrogation of the HKSAR conflict of laws rule requiring foreign
judgments sought to be enforced in the HKSAR courts to be final and conclusive
judgments. The requirement for final and conclusive judgments is imposed for sound
legal policy reasons and prevents enforcement of foreign judgments at a time when the
respective first instance foreign litigation (where presumably the facts are found) is not
completed or concluded. Further, the Bar considers that the definition of “appeal” in s
2(1) of the Foreign Judgments (Reciprocal Enforcement) Ordinance, being inclusive in
nature, should be understood as supplementing the ordinary meaning of that word (ie
an application to a higher tribunal or authority exarcising supervisory or appellate

* jurisdiction) and does not detract or abrogate in any extent the principle outlined in the

18.

19.

case of Nouvion v Freeman (supra). '

Furthermore. the Bar does not consider that a logically sustainable or non-arbitrary
line can be drawn holding that judgments rendered by certain People's Courts should be
deemed fina! and conclusive and/or to be so deemed after a certain period of time. In
this connection, the Bar observes that it is inappropriate to deem cases that had gone
through the “second trial” by way of appeal should be deemed final and conclusive since
this would mean that a winning party to a first instance judgment by a Mainland court
can never have enforcement of that judgment in Hong Kong if no appeal from that
judgment is lodged. The Bar also observes that while a time limit of two years is
prescribed under Art 182 of the Law on Civil Procedure of the PRC for a party to apply
for re-trial under Art 177 of the same, no time limit is prescribed for the President of the
People’s Court concernéd. the higher People's Court or the Supreme People’s Court to
inltiate the procedure for re-trial. Also, no time limit is prescribed for the higher
People's Procuratorate or the Supreme People’s Procuratorate to lodge a protest
against a judegment of a People’s Court. Therefore, any time limit imposed in an
arrangement for REJ between Mainland China and the HKSAR for the purpose of
deeming judgments by Mainland courts to be final and conclusive must involve
depriving parties and Mainland supervisory institutions (ie the People’s congresses, the
higher people’s procuratorate, and the higher people’s courts) to some extent their
ability to seek re-trials under the Law on Civil Procedure of the PRC.

A final note on the requirement for Majnland judgments to be final and conclusive
concerns the role of the provincia) and municipal people’s congresses and the National
People’'s Congress in supervising the People’s Courts, See, for example, Constitution of
the People’s Republic of China 1982, Art 67(6) (on the power of the Standing Committee
of the NPC to supervise the Supreme People's Court): and the Law on the Organization

M. dor £
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of the Regional People’s Congresses and the Regional People’s Governments, Art 44(6)
(on the power of the Standing Committee of the regional people’'s congresses to
supervise the people’s courts of the relevant region). It must not be overlooked that the
nature and extent of such supervision is less than clear and there are discussions in the
Mainland governmental and academic circles for the strengthening of the people’s
congresses’ role in supervision, possibly through the enactment of a specific law for the
procedure to exercise supervision over major errors and injustices on the part of the
people’s courts. The possibility of intervention by the popular and even the highest
organ of power is therefore an added dimension, to say the least.

The Bar now turns to the safeguards proposed in para 15 of the March 2002 paper and
makes the following observations —

= As to grounds (b) and (c), the Bar considers these grounds to be necessary but
would like to indicate that it is difficult to prove fraud or bias before the HKSAR
courts in resistance to the registration of a Mainland judgment.

* Astoground (d), the Bar considers this ground to be necessary but would like to
indicate that while the broad ground of public policy is relatively well illustrated
under the common law rules applied in the HKSAR, the same cannot possibly be said
of the ground of public order (ordre public) or harm to social and public interest
under Mainland law. One should not naively consider that the nature and extent of
the ground of public order (ordre public) or harm to social and public interest under
Mainland law is identical to those applicable to the ground of ordre public in a ¢ivil
law jurisdiction such as France. For example, would it be contrary to social angd
public interest under Mainland Law for the local People’s Court to enforce a HKSAR
judgment having the effect of seizing the assets of a local enterprise providing the
livelihood of hundreds of residents of the locality and directly contributing to their
unemployment? Further, a reference to the 1998 regulations concerning Taiwanese
civil judgments and Art 268 of the Law on Civil Procedure of the PRC indicates that
Mainland law provides for another ground of non-recognition and non-enforcement,
namely contravention of basic principles of PRC law. The Bar considers that this
broad ground of contravention of basic principles of PRC law is very uncertain.
Both concepts are liable to be applied arbitrarily to deny enforcement. The Bar
therefore asks the HKSAR Govermment to clarify the extent of this ground and its
applicability to HKSAR judgments with the Mainland authorities.

* As to ground (e), the Bar finds it difficult to understand the need for such a
ground if the proposed REJ arrangement thus far is limited to cases where there
have been a choice of court(s). The only scenario seems to be a case of a choice of
both HKSAR and Mainland courts as having jurisdiction for dispute resolution. In
such circumstances, the existence of ground (e) would, in the Bar’s view, encourage

the parties to secure as quickly as possible a judgment in a jurisdiction most
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advantageous to their respective cause. In such circumstances, the HKSAR courts
may possibly lose out in such a *race” given the time and administrative
constraints and the possibility of litigation first on forum conveniens issues. It is
not known if the Mainland courts have adopted principles similar to forum
conveniens and Arts 243-246 of the Law on Civil Procedure of the PRC do not appear
provide room for such principles to apply. Further, the Bar does not understand
what is proposed to be a “prior judgment” and asks this expression ta be sufficiently
clarified. It may be that the expression is meant to refer to a prior judgment binding
on the partjes and thus a concept similar to the common law concept of res judicata.
Be that as it may, the Bar finds it difficult to understand how the Mainland courts
decide whether a HKSAR judgment is inconsistent with a prior judgment of the
Mainland courts in the absence of not only a system of precedents but also an
effective and efficient system of record-keeping, particularly of judgments rendered
by people’s courts of different localities, provinces and muniecipalities.

* Asto ground (g), the Bar doubts whether this ground is in truth a safeguard or
rather a ground for impunity. The Bar considers that while it is relatively clear
under HKSAR law to categorise the persons entitled to immunity from jurisdiction,
it is by no means easy in terms of Mainland law. For example, is a state-owned
enterprise or a member of the armed forces entitled to immunity from jurisdiction
under Mainland law? These are matters which need to be clarified not only in the
discussion with the Mainland authorities but also in consultation with the
interested parties in the HKSAR, including the Bar. Indeed the HKSAR Government
should publicize this aspect of Mainland law to ensure that foreign or Hong Kong
contracting parties should be aware of the status of the Mainland counterpart before
signing a contract providing for resolution of disputes by the Mainland courts so
that the contract would afterwards be still of some worth at the time of dispute.

+ Lastly, the Bar considers the paper of March 2002 insufficient in dealing with the
expression of “registering court” in respect of the Mainland. It is not inconceivable
that enforcement of a HKSAR court judgment may be sought in two different
locations in the Mainland against assets located therein of a party. In such a
circumstance, there is a need to clarify whether registration is needed with the
people’s courts at both locations and if so, how differing decisions by the people’s
courts at each location affect the validity of the regjstration and the consequential
enforcement and whether there is a mechanism for resolving such disputes.

Alternative Approaches

approach that is more limijted than what it has proposed in this consultation exercise.
In the spirit of constructive engagement, the Bar tenders the following alternative
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approaches.

22. The Bar asks the HKSAR Government to first negotiate with the Mainland authorities
on the adoption by the Supreme People’s Court of regulations similar to those issued by
the Supreme People’s Court on the Recognition of Civil Judgments of Courts of the
Taiwan Region (1998) and confined to judgments rendered by HKSAR courts from the
District Court level upwards in civil and commercial matters where the parties involved
had previously designated in an express contractual term the HKSAR courts to be the
exclusive or one of the fora for the resolution of disputes. The Bar notes the existence of
instances of implementation of the 1998 regulations. The adoption of such regulations
will, in the Bar's view, have the beneficial effect of promoting Hong Kong as a centre for
resolution of commercial disputes inveolving a Mainland party to the litigation while at
the same time, leave the issue of reciprocity (ie enforcement of Mainland judgments in
Hong Kong) to be resolved at a later date, when the current improvements to the
Mainland judicial system would have borne fruit.

23. The Bar recognises that this alternative approach does not resolve the practical
problems of enforcement in Mainland China, the resolution of which would have
required reforms exclusively undertaken in Mainland China both in relation to its laws,
procedures and practice but also in relation to the administration of its courts and the
quality and discipline of its judicial officers. Yet, this alternative approach has the
merit of minimizing the impact of Mainland judgments corruptly or otherwise
improperly obtained over innocent Hong Kong pa&ies and their assets in Hong Kong,
since in the absence of a statutory tegistration scheme which is aimed to make
enforcement in Hong Kong easier, the so-called “winning party” would still have to re-
litigate or sue on the Mainland judgment in the HKSAR courts.

24. The other alternative approach that the Bar asks the HKSAR Government to adopt
provides for the HKSAR Government to conclude REJ arrangements only with those
regions of Mainland China where there are substantial economic activities involving
foreign direct investment and where the current improvements to the Mainland judicial
system are more advanced. Such regions will probably include the Beijing municipality,
the Tianjin municipality, the Shanghai municipality and the Guangdong Province and
the arrangements to be limited to Judgments rendered by HKSAR courts from the
District Court level upwards in civil and commercial matters where the parties involved
had previously designated in an express contractual term the HKSAR courts to be the
exclusive or one of the fora for the resolution of disputes and to judgments rendered by
the Intermediate People’s Court upwards (including the Supreme People’s Court) in civil
and commercial matters where the parties involved had previously designated in an
express contractual term those Mainland courts to be the exclusive or one of the fora for
the resolution of disputes. The Bar considers that this less than across-the-board
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approach in the establishment of juridical relations is permitted under Article 85 of the
Basic Law of the HKSAR and there is no legal reason inhibitjng the HKSAR Government
to take such an approach. Again, the Bar considers that this approach has the merits

outlined in the preceding paragraph.

25. The Bar understands that the practice of the People’s Courts in the Mainland in dealing
with matters involving Taiwan, HKSAR and Macau SAR residents or interests is to
adopt with necessary modifications legal provisions applicable to foreign-related
matters. Therefore, it is practicable for the Mainland authorities to apply those
provisions of the Law on Civil Procedure of the PRC (ie Part 4 of that Law and in
particular Arts 267 and 268 thereof) for recognition and enforcement of judgments
rendered by the courts of the HKSAR even though that Law does not make provision in
that regard for judgments rendered by a court of a Special Administrative Region of the
People's Republic of China. The HKSAR Government should therefore clarify with the
Mainland authorities whether recognition and enforcement of HKSAR judgments is at
present possible directly through Part 4 of the Law on Civil Procedure of the PRC or
indirectly through a judicial interpretation of Part 4 of that Law,

26. The Bar welcomes the opportunity extended by the HKSAR Government on this occasion
for it to comment on the HKSAR Government's current proposal for REJ and would ask
the HKSAR Government to consult the Bar (whether on a confidential basis or not)
during the course of the discussion between the HKSAR Government and the Majnland
authorities on REJ. The Bar considers that such continued consultation will be
particularly useful in clarifying matters that the Bar queries or comments in this
Submission and in commenting on additional matters encountered during the
discussion.

Datéd 19th April 2002,

Council of the Hong Kong Bar Association

TOTAL P.22
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Enforcement of Arbitral Awards and Judgements in Commercial Matters

3. MS MARGARET NG: Madam President, regarding the enforcement of
arbitral awards and judgements in commercial matters, will the Government
inform this Council:

(@) given that in response to the request made by the Panel on
Administration of Justice and Legal Services (the AJLS Panel) in
March last year for statistics on the number of applications for
enforcement of Hong Kong arbitral awards on the Mainland, the
Acting Deputy Solicitor General informed the AJLS Panel in July
that a reply from the mainland authorities was still awaited, what
statistics and information have been obtained so far, particularly in
the up-to-date numbers of applications made, awards enforced as
well as unsuccessful applications and the reasons for their being
unsuccessful; and

(b)  how the enforcement situation as reflected in the statistics and
information in (a) above will affect the Government's position on the
current negotiation on the reciprocal enforcement of judgements in
commercial matters between the Hong Kong Special Administrative
Region (SAR) and the Mainland?

SECRETARY FOR JUSTICE: Madam President,

(@) After the AJLS Panel meeting held on 22 March 2004, my
Department approached the Supreme People's Court (SPC) for
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information on enforcement of SAR arbitral awards on the
Mainland. The SPC advised us that, according to its records, the
mainland Courts have not received any application for enforcing
arbitral awards made in the SAR. This was not satisfactory. I
therefore followed up with the SPC during my visit to Beijing in
summer 2004, and again when the President of the SPC, Mr XIAO
yang, visited Hong Kong in November 2004. I was informed on
19 January 2005 by a delegation headed by officials from the SPC
visiting Hong Kong that they would be organizing a field study by
visiting the Courts in Guangdong Province responsible for the
enforcement of Hong Kong awards to study why there is no record
of any application for the enforcement of Hong Kong arbitral

awards.

In early 2002, my Department had jointly with The Law Society of
Hong Kong (Law Society), the Hong Kong International Arbitration
Centre, the Hong Kong Institute of Arbitrators and the Chartered
Institute of Arbitrators — East Asia Branch, conducted a survey on
the enforcement on the Mainland of arbitral awards made in Hong
Kong. There were only a few responses, but none of them
complained about any application for enforcement of a Hong Kong
arbitral award having been refused by mainland Court after the
implementation of the arrangement. Since the record of
enforcement is not yet available from the Mainland, on
24 November 2004, the Department of Justice wrote to the local
legal and arbitration professional bodies, as well as major chambers
of commerce, for updated information on any non-enforcement of
Hong Kong arbitral awards. To date, there has been no response
indicating any case of non-enforcement. We hope that the field
study of the SPC would produce useful results and would assist us in
understanding the situation concerning enforcement. We would
also consider exploring with Law Society and the local arbitration
bodies the feasibility of a notification system whereby the members
will inform us of any application for enforcement and the result of
it, as well as the time taken for enforcement, and in the case of
non-enforcement, the reason given for that.

Another possibility would be to require all applications to be
submitted to the SPC for registration before dispatching them to
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(b)

local Court where the award is to be enforced. This possibility will
be explored further after the results of mainland and local
investigations are known, and with the agreement of relevant
parties.

Regarding the second part of the Honourable Margaret NG's
question, under the principle of "one country, two systems", we
have no right to interfere with the administration of justice on the
Mainland. Since an agreement on arbitral awards is in place, if a
Hong Kong arbitral award is not enforced on the Mainland, we are
entitled to take the matter up with our counterpart and find out why.
The lack of a record of enforcement or non-enforcement is
discouraging, but we are in the course of finding out the reason for
this. If there is evidence of non-enforcement, we shall take up the
matter with the SPC.

The reasons we pursue an agreement under which certain Hong
Kong judgements in commercial cases could be enforced on the
Mainland are: (i) this would save the time and expense of bringing
the action again on the Mainland; (ii) the Hong Kong party might
not be able to comply with the rules of procedure concerning
jurisdiction or proof of claim under the mainland law; and (iii) the
other party to the proceedings may not have assets in Hong Kong
but have assets on the Mainland. An agreement for reciprocal
enforcement is certainly beneficial to a Hong Kong company or
individual, and is a proposal supported by many in the business
sector when we carried out the consultation in the spring of 2002.
The proposal was also supported by the AJLS Panel before we
started negotiations with the Mainland.

The Administration informed the AJLS Panel of the Ilatest
developments concerning the ongoing discussions at its meeting on
22 November 2004. The Administration reported at that meeting
that since mid-2002, we had conducted three rounds of informal
meetings with the mainland authorities to exchange views on the
scope of the proposed arrangement, on the issue of finality, and on
the technicalities involved in the recognition and enforcement of
judgements in both jurisdictions. These meetings have served to
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enhance our understanding of the other side's legal and judicial
systems, and the rationale underlying the proposed arrangement.

Discussions are still continuing, and indeed, other meetings were
held on the 19 and 20 January 2005 and some progress has been
made. It would be premature at this stage to predict when we may
reach a mutually satisfactory and acceptable arrangement. Both
the SAR and the mainland authorities recognize that the
arrangement would need to be underpinned by local legislation in
the SAR before it may take effect in Hong Kong. We will report to
the AJLS Panel when there is any major development.

MS MARGARET NG: Madam President, the short answer is that there is no
record of any enforcement on the Mainland of arbitral awards made in Hong
Kong. In spite of exhaustive research, there is still no record. My question is:
This being the case, what is the basis for any confidence that the enforcement of
Judgements will be truly reciprocal? What would be the effect if it is uncertain
whether Hong Kong judgements are enforced on the Mainland while mainland
judgements are regularly enforced in Hong Kong?

Madam President, I just would also like to slightly clarify the point made
in the Secretary's answer about the support of the AJLS Panel — there were also

a lot of reservations expressed.

SECRETARY FOR JUSTICE: Madam President, it is true that there has been
no record or no available record for enforcement of arbitral awards on the
Mainland, but likewise, there has been no evidence of non-enforcement of
arbitral awards. Actually, that is what puzzled us and we are trying to find out
what exactly the position is. If, according to our local investigation, there is
indeed any incident at all of non-enforcement, the Department of Justice would
be glad to take it up with the SPC, and if the Honourable Margaret NG has any
evidence of that, or any incident of a case in which the Hong Kong award is not
enforced on the Mainland, I would be glad to take it up.

IE: RBEBE  HTHNHREFRTREEE"
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SRABE  TEZLSL  TREEZRFEERWHAEHIIE =5 HIEH
RREEFNEH  WHERRE — EGHEEEHT - HEFTATHEFHE
BEHIBRRBT U HERMBT - FERY  BIIEEHELHERERERE
EHGHE ?

RHAAR: T/t EUREAR BARELHTENGRERREA
MBMATHER  EERE RASKAEVHETENRRIEEABHKT -
ZRERFESENNERARELATEERRENFR  REXTBEES
(HOWAEEMM  BIAFESR - BARRAPNERERERTTEBAS
— %R BEAERERENFEHUDRESRNZIE  EHRB—EA
REEENEREFHERERESE KRBT TES —HEEEBEERT -
Fit - MR EEMAYAMAERHERZEL  HEROBTRZREL B
AN AL c EEXHRARETFMHMES —EREATRRAE -

BEEBEE : TE HIBETRERAR EBERHTZBFIRA » EXE
mutuality - BT — ERF » R FHELLHTT — ZBIF » TEZHE
— BFEEIEHEEGHNE BEFTZLEBITLA LR BTHZE
BTHE » K BT 55 # R R A e b BB R T IRE 15 LB 7

BBRAAR: EF/Lt EREREZH  BEHENRREANMNIERERE
MITH - MUBRFPAREREETEERE -

SEWEB  FH WEAHMEWHAEGERHT £ EXZBEENE
o FTLL  HIBB T BRI A R —E U EFENT—E#
FIEHERE BL IR BIETERT - B BITERBEHAHHE
W TREHLKER BIIREFEIF  FABEREZEEFFZLEGTHEEH
B ETHRBXFELE HEBHFZEREXEEE  HAHESE 1A AR
GITREBAGHEY TR TEELT SANRERKXZESE - TF - BEH
FR » WEEEFIERRAFFEFL  BHERETE —HSABEHE
EIE ?

BHABR : IRt RWEERRTHNERMW  EXEERSARKED
FHERE LA BEETERRAE BSARERERIELAREGETTH
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EFURMAFESE % BERREBEHK - TR BETLED » MR
FAEZCEALDNE  BMACERIEER CYHESARERREHESRE
MEREARERREEE 11 ARER  BfAIXHRHEEGE  BE2FARXK
REHMKRERERE? REEMME 11 B 19 BEARMGMBEESFERS
H CE—HESEENEE BRHFEEHTHAETENGEKRE -

MR JASPER TSANG: Madam President, in her answer, the Secretary
mentioned a field study to be conducted by the SPC in Guangdong about the
enforcement of Hong Kong arbitral awards. Can I ask if the Secretary is aware
of the details of this field study, including when it is going to take place, and what
specific questions will be asked?

RRARR: I L AMARTEL-—HEWINERSEHE  NEFEH
FE - AR RERAFRIEAESN  BRAERRETRARERS&
HUMTHRBR MG IERLETEERRE - ERNRMAEFIAEEAR
HEREMEE B85 B— BLHRTUR - FEOREHSREFTAAN
MERREEEFERITEBHARBRR B RITHFORYERMT  F=
MEERE - FEERNERRM: BN EBEREFURITHHRFEES - &
RHMTHRROLEFAAB MR BH - MWEEBARERITBTRR - TP K
FMRRBM Lt EERME 2004 F 48 S HEEBAREKRNE
B AT AR R

REBEE : T GRETBEFBE(COBLEZREIT SEHEL - #
B E BB TR LHTREERSL - E5 HEBFAXH 88
EEFIT - (AR EEHTHT U —ERZTEBE G REGEHTT
BIIEH - BEAGRGLE BEEEFRETAHREGHEFTREY - IRETE
BEBRE -BHR  FHOLCHAREREERBENERT TEEER
W EENEARE BB, REEEELEREER -~ BHAR
BT EH A G R RE T H IR EFEEETE 7HREFR  FE
HBEREMEER  HEEFHFESGUREHL - LESE - FHEE T 0
ey B E - BRIETHBEREN - HIAEHAI G - TEEEL LG
T EFFEIE 7
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RHARAR: THELL  EUNBREEIBEER  FHAMEERATEHEA R
EELZE HEARRARE—BHFRE  FRTHMAZS —EEE - MEREE
BB M BB T ol EEENRREXNMMKIT - B4 FEREE
GRARBHER HESREOEEEENMNE - U RAZLEELTHY
FEMARAMNN ERRFGBRBLETERMER—EHHESER 15
ERBIHEMAMAE NBELELBTIXR  HEERE—HLUKH
AHEMEAFAZREREFRREGHE  FENTHMANZEL oMM
WEBANGRE - Tl RIS ERERERERN T WER - WERM
FMERMEAHRR T IEG LR RRTHEEEAREE®  RALER
AMERTH - -EHABEAR K- EeNAEREREREE TR -

IR AUREEEHOATES 1858 BE—HEEES -

MRCHE : T/F IRELEEFTHEIRK 2002 EE£ . #EEEKE
EHEENG  BEEEMNRIL S BRI RBRTEA BTG ETH
B RIREEREDL BB — AR HELEEL KRS GEBIHE
BEHRAGHIE 7

BHRAAIR : EWLL 7 2002 & REFTEEHIREN I ESE
f& 18 BEMELNEMERM  SHOMAEMRTHER . EMAEEY
BAEREFNHT  RUBRRBATREBT - PO RFBEENEE - =5
RREFABLEFEN  THERBACEHMNEEBRABEAREE AR
RTE - At - EEATEMNRNEREBATRANERERES W - 0
REBATHEBBEANETEECWE  EETERAT - EASHKERWE
fFR o IGRET —EEENERE  BOEREERNESRRTEHRST - M1
HRLER: EREIE FHANG  FHAEREFEBHRITNET . B
EERAREMFEHROBEL MEFFEAERERAEISENASS - &
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i



B £% 1V
EARITHRERAMEEERTERBESERNHAR

AR %
R E XA R SR X
BUR & & e i 5y S
CB(2)722/01-02(04) — BUFERMA"ETERF B IHTAHA

R LUK R B B AT AT AR
Z PR B 5 DA BRI Rl B B T R R
Fﬁ%%l#ﬂ&’%éﬁ(ﬂ%‘ N R ) e HY 2R SR

A {5 ST 0 LA R GE LB R SCH A B AT A
H%éc%lfé’] B TR Y SO

CB(2)1431/01-02(01) —— 47 ik 2 £ A 2002 4FE 3 3 20 H & & (9 &
- FE R R I T A BE R A R R AT & B
A AR A 1T R S8 A Y SR

CB(2)2020/01-02(01) —— fTECEEBR“ZHGE R REHEWH

CB(2)248/04-05(05) —— BN E RS ER“STHERINTHRE
EiL A # A B 80 1T R 25 TR Y ST R

ERE

CB(2)248/04-05(04) —— HHEREMAGTERMALERLTH

(A5 ) = HE

M EEREE S R0 2

CB(2)955/01-02 20014 12H20H g4 B
CB(2)2780/01-02  20024E5H27H § A0

CB(2)386/04-05 2004 11H22H @Al



