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On the Competition Law

Our Views

(A) “Two of the greatest economic thinkers of our time Milton Friedman and
Alan Greenspan are against Competition legislation” because they “do more
harm than good” and they “kill creativity and cause inefficiency”.

(B) “Competition laws are suppose to help the small guys compete with the big
guys; we fail to see how creating a uncertain, litigative and costly
environment helps them compete with the big guys who are more
experienced and better equipped to deal with just such an environment”.

(C) “80 countries have competition laws, none of them as efficient as Hong Kong
because they do not have an open, free and unfettered market place; why are
we copying from less competitive models”.

(D) “The market place is the best arbitrator of resource allocation, not the courts™.

(E) “Economic efficiency is government’s policy objective, the most effective way
to deliver on that policy objective is an open, free, unfettered market place”.

(F) “Consumers interests are best served by an efficient economic system — a free,
open, unfettered market place”™.

QOur Recommendations

“We don’t need a new system, we just need to make COMPAG more relevant, more
responsive and more transparent”.
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Finalized on May §, 2006

CMA’s Comments on Competition Law

CMA’s Position

e We are against general competition law.

* We are for sectoral competition law under certain circumstance.

Because

* In general, most of Hong Kong’s business sectors are with many
players, facilitated and nurtured by our uniquely open market; they
are vibrant, creative, ever changing and adapting, adding new players
and eliminating weak players all the time.

* Competition is best ensured by this openness, consumer interests are
best served by this openness, and Hong Kong’s interests are best
served by this openness.

* Hong Kong thrives and depends on this flexibility and openness to
survive.

* Anti-competition behaviour is marginalized and rendered
in-operative in such openness.

* Openness can better deal with anti-competition behaviour than any
competition law.

e  We are the most competitive market in the world.

* Al OECD, WTO, APEC studies of Hong Kong’s overall competition
environment have concluded that ours is the best system they have
seen.

* In fact there is very little complaint in Hong Kong’s open market on
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record, why then burden it with legislation & legislative costs.
Legislation will add to our cost, why do we want to pay for
something inferior to what we already have?

Legislation will reduce flexibility, the very thing our SMEs depend
on for creativity and adaptability to change, the very thing that makes
Hong Kong so successful, why do we want to pay for a legislative
and litigative framework that 1s a step backwards?

If the government’s objective is to address the uproars we have in the
community regarding certain anti-competition behaviour e.g. implicit
price-fixing in some industry segments, a sectoral legislative
approach will be more appropriate.

Objectionable behaviour such as price fixing in some specific
industries — which are definitely rare exceptions in Hong Kong — is
mostly implicit.

Such industries’ make up is characterized by a few big players and
high cost of entry.

General competition law cannot deal with these implicit collusion
behaviours, in fact it will make it worst.

Big players can use the law to perpetuate their dominance.

General competition law will not address these anti-competition
behaviour but will do us great and irreversible harm for nothing.
Preventive legislation is suggested as desirable. Our view is that if
this logic is applied, Hong Kong will have many unnecessary laws,
this burden will make us less competitive, not more.

We have to be mindful also of demands for class action, and legal aid

or recovery fee based lawyers system to balance the game for our

2




SMEs who cannot afford legal cost. Once we go into general
competition law, this can of worms will need to be opened sooner

than later.

Our Recommendations

¢  Our recommendation is not to go for general competition law.

e We recommend that we continue with what we have and apply
sectoral competition law where necessary.

e We agree that we should make our competitive supervision work
more relevant to our community, explain our policy and our work

better, more transparent and more representation by stake holders.

However

e If we do go into general competition law or into law against
anti-competitive behavior on a cross sector basis, we need to define
precisely these behaviours.

e We need to explain fully how this law can help small players
compete, and carefully study if some exemptions should be provided
for SMEs so as to ensure that the openness and viability of Hong
Kong economy will not be suffocated.

e We should also deliberate on the exemption for public sectors. As a
matter of fact, the Government has been playing an active role, either
as regulator or even a direct operator, in a range of Hong Kong
economic sectors such as land supply, housing, household goods
retailing (public wet market), transportation, post, and etc. Bringing

public undertakings under the scrutiny of competition law may incur

-
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unexpected impacts on the operation of these institutions or even
Government departments; but a sheer exemption could invite the
criticism of not treating the private businesses on an equal footing.

Besides, the likelihood of conflicts between competition law and
some existing policies of the Government is also noteworthy. For
some sectors like the controversial fuel market, Government’s
regulation has not only substantially influenced the market
competition, but also in itself constituted an entry barrier. With the
introduction of competition law, we have to consider how the existing

regulatory policies for such industries should be duly adjusted.
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Engiish version only

A Good Article on Competition Law

Tn case you miss this article, we’re annexing it herewith for you to read.

Its probably one of the best press we’ve read on the subject of
competition law. It spells out in an easy to understand sort of way the

greatest harm this law will do to our business environment ~ uncertainties

and threats of litigation will kill many business initiatives before they are

undertaken.

Indeed, if we do not know for certain when a price cut is not “predatory”
or “distorts markets” then most of us would choose not to cut price; how

can this be good for the consumers.

If we create artificially uncertainties in the market place, and if we have

to consult a lawyer every time we make a business decision, then how can

this make our business environment more “efficient” ?

If it 1s not “efficient” nor in the benefit of the consumers then this piece of

legisiation is totally unnecessary.
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