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FACV No. 17 of 2005
IN THE COURT OF FINAL APPEAL OF THE
FIONG KONG SPECIAL ADMINISTRATIVE REGION
FINAL APPEAL NO. 17 OF 2005 (CIVIL)

(ON APPEAL FROM CACV NO. 204 OF 2004)

Between:
LISBETH ENTERPRISES LIMITED Appellant
and
MANDY LUK Respondent

Court: Chief Justice Li, Mr Justice Bokhary PJ, Mr Justice Chan PJ, Mr Justice
Ribeiro PJ and Sir Ivor Richardson NPJ

Date of Hearing: 20 February 2006

Date of Judgment: 28 February 2006

JUDGMENT
Chief Justice Li:
1. I agree with the judgment of Mr Justice Bokhary PJ.
Mr Justice Bokhary PJ:

Question of law
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2. This appeal turns on a far-reaching question of employment law. It is clear
that neither gratuitous commission rior discretionary commission is to be included
in the calculation of holiday pay or annual leave pay. But that still leaves the
question of contractual commission i.e. commission to which an employee is

contractually entitled. Is contractual commission to be included in the calculation

of holiday pay and annual leave pay?

Facts

3. Shortly stated, the facts of the case are these. The appellant is a limited
company which operates a health and beauty club for women. Itused to employ

the respondent as a beauty consultant. I will refer to the appellant employer as
“Iisbeth Enterprises” and to the respondent employee as  “Ms Luk” . Ms Luk

was contractually entitled to receive - and did receive - salary and comrmission,

both payable at the end of each calendar month.
4. Clause 7A. of the contract of employment provided as follows in regard to
commission:

“In addition to her salary aforesaid [Ms Luk] shall be entitled to commission on
sales made by her (provided payment is made by the customer) in accordance with

the scale below:-

Sales Range (FHKS$)

Up to 100,000 e 9 59%
100,001 . 200,000 e 3.0%
200,001 - 350,000 e o 3.5%
350,001 ; 550,000  ceeeeeeeeeeseeesees 4.0%
550,001 ) 850,000 459,
850,001 ; upwards e 5.0%

The above scale may be changed by [Lisbeth Entei‘prises] without prior notice. If
[MsLuk’ s] employment ceases for any reason whatsoever she will not receive any
commission outstanding on any sales made by her prior to her last working day.”

So MsLuk’ s commission was contractual commission. What she received by
way of such commission naturally varied from month to month. But it always
formed the vast bulk of her monthly remuneration. Indeed it was generally well
over 10 times more than her salary of $5,600 per month.

2
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5. The holiday pay and annual leave pay which Ms Luk received while in
Lisbeth Enterprises’ s employ was calculated by reference to salary only.

Commission was not included in such calculation.

Course which proceedings took below

6. After leaving its employ, Ms Luk and two of her former colleagues in a
similar position sued Lisbeth Enterprises in the Labour Tribunal, claiming
additional amounts which they said that they would have received by way of
holiday pay and annual leave pay if contractual commission had been included in
calculating the same. The Labour Tribunal (Presiding Officer Ada Yim)
dismissed the claims. Ms Luk’ s former colleagues took the matter no further.
But Ms Luk appealed to the High Court (as I will refer to the Court of First

Instance of the High Court).

7. Taking the view that contractual commission is to be included in the
calculation of holiday pay and annual leave pay, the High Court (Andrew Cheung
J) allowed Ms Luk’ s appeal and remitted her claim to the Labour Tribunal for
retrial before another presiding officer. Lisbeth Enterprises then appealed to the
Court of Appeal. Sharing the High Court’ s view that contractual commission is
to be included in the calculation of holiday pay and annual leave pay, the Court
of Appeal (Rogers VP and Le Pichon JA, Stone T dissenting) dismissed Lisbeth
Enterprises’ s appeal and affirmed the remitter. By leave of the Court of

Appeal, Lisbeth Enterprises now appeals to us. If asks us to restore the Labour
Tribunal’ s order dismissing Ms Luk’ s claim. Ms Luk asks us to affirm the

remitter.

Danger of abuse

8. It is argued on Ms Luk’ s behalf'that the exclusion of contractual
commission from the calculation of holiday pay and annual leave pay would

open the way for abuse by employers. As against that, it is argued on Lisbeth
Enterprises’ s behalf that inclusion would open the way for abuse by employees.

I do not propose to analyse these rival arguments. Suffice it to acknowledge
that, unfortunately, almost any legal position stands in some danger of abuse or

attempts at abuse. These rival arguments as to such danger neutralise one

another.

Ascertaining the infention to be atiributed to the Legislature

http://lega]ref.judiciary.gov.hkllrs/common/jujju__body.jSp?DIS:5 1684 & AH=&QS=&FN=&curr... 2006/09/23
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9. On the question before the Court of whether contractual commission is to
be included in the calculation of holiday pay and annual leave pay, the argument
of counsel for Ms Luk came to this. Stressing the interests of employees without
regard to any view that the Legislature may have taken of any other interests, he
sought to meet all arguments for exclusion by asserting that the Legislature
intended inclusion. That does not reflect the correct approach for us to adopt.
We cannot assume, without examining the relevant legislation, that the

Legislature intended inclusion. As Lord Hoffimann said in Jolmson v. Unisys Lid
[2003] 1 AC 518 at p.539 F-G:

“Employment law requires a balancing of the interests of employers and
employees, with proper regard not only to the individual digpity and worth of the
employees but also to the general economic mferest. Subject to observance of
fundamental human rights, the point at which this balance should be struck is a
matter for democratic decision.

That decision is to be found by interpreting legislation purposively, in context
and as a whole. That is how the intention to be attributed to the Legislature is
ascertained. And of course, subject to any issue as to constitutionality, the
Judiciary srole in areas covered by legislation is to decide cases on the current
state of such legislation. Whether, and if so how, the legislation is to be amended
‘i future is 2 matter for the Legislatare.

Paid kolidays and paid annual leave

10. I turn now to the legislation to be interpreted in the present case. Save
where otherwise indicated, all the statutory provisions cited in this judgment are
those of the Employment Ordinance, Cap. 57 ( “the Ordinance” ). Section 40

provides for paid holidays. Ands41B provides for paid annual leave.

Rate of holiday pay and annual leave pay
11. Dealing with the rate of holiday pay, s.41 provides:

“(1) Holiday pay shall be a sum equivalent to the wages which the employee
would have earned on a full working day.

(2)Notwithstanding subsection (1), where an employee is employed on piece rates
ot where the daily wages of an employee vary from day to day, the holiday pay
shall be a sum equivalent to the average daily wage earned by the employes, and
for the purposes of this subsection the average daily wage shall be the average of
the daily wages earned by the employee on each day on which he worked during
every complete wage period, comprising not less than 28 days and not more than
31 days, i’pnmediately preceding or expiring on the holiday or first day of the

holidays.

sp?DIS=51684& AH=8QS=&FN=&cu... 2006/05/23
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The rate of annual leave pay is dealt with in 5.41C which provides:

M = S

“(1) Anmnual leave pay shall, subject to subsection (2), be a sum equivalent to the
wages which the employee would have carned if he had worked every day during

the period of annual leave.

(2) Where an employee is employed on piece rates or where the wages of an
employee vary from day fo day, the annual leave pay shall be calculated by

reference to the average daily wage carned by the employee, and for the purposes
of this subsection the average daily wage shall be the average of the daily wages
earned by the employee on each day on which he worked during every complete

wage period, comprising not less than 28 days and not more than 31 days,

immediately preceding or expiring on the first day of the annual leave or on the day

on which the contract of employment terminates, as the case may be.

Thus it is statatorily provided that holiday pay and annual leave pay shall be

calculated by reference to wages.

‘Wages”

12. Asto what “wages” means, the Ordinance’ s interpretation clause,

namely s.2(1) provides that, unless the context otherwise requires,

<

‘wages’ subject to subsections (2) and (3), means all remuneration, earmings,

allowances including travelling allowances and attendance allowances, attendance
bonus, commission, overtime pay, tips and service charges, however designated or
calculated, capable of being expressed in terms of money, payable to an employee
in respect of work done or to be done under his contract of employment, but does

not include -

(a)the value of any accommodation, education, food, fuel, light,
medical care or water provided by the emplaoyer;

(b) any contribution paid by the employer on his own account to any
retirement scheme;

(c) any commission which is of a gratuitous nature or which is payable

only at the discretion of the employer;

" (ca) any attendance allowance or attendance bonus which is of a
gratuitous nature or which is payable only at the discretion of the
employer;

(cb) any travelling allowance which is of & non-recurrent nature;

(cc) any travelling allowance payable to the employee to defray actual

expenses incurred by him by the nature of his employment;
(cd) the value of any travelling concession;

(d)any sum payable fo the employee to defray special expenses
incurred by him by the nature of his employment;

(da) any end of year payment, O any proportion thereof, which is
payable under Part ITA;

hitp://legalref judiciary. gov.hk/lrs/common/jujju_body.jsp?DIS==51684&AH=&QS:&FN:&011II...
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(e)any gratuity payable on completion or termination of a contract of
employment; or

(f) any annual bomnus, or any proportion thereof, which is of a gratuitous
Lature or which is payable only at the discretion of the employer.”
Subsections (2) and (3) referred to above deal with matters immaterial to the

question of law before the Court.
“4 multi-faceted thing~

13. There are many judicial and academic statements on statutory
interpretation. And X will cite a number of them. But lest their nature be
misunderstood, T consider it advisable to preface my citation of them with a

 reference to an extra-judicial warning sounded by Lord Wilberforce against
attempting to confine this subject in rules. Statutory interpretation is - as his
Lordship so graphically described it at 418 HL Official Report (5useries) col. 73
(9 March 1981) - "a multi-faceted thing” .

Interpretation clauses

14. Interpretation clauses have a relatively short but somewhat chequered
history. In 1852 they were said by Lord St Leonards LC (in Dean of Ely v. Bliss
(1852) 2 De GM & G 459 at pA471) tobeof “modern origin” . Then in 1865
the hope was expressed by Cockburn CJ (in Wakefield Board of Health v. West
Riding & Grimsby Railway Co.(1865) 6 B & S 794 at p.801) that “the time will

come when we shall see no more of interpretation clauses, for they generally lead
to confusion” . And in 1885 Lord Blackburn spoke (in Mayor of Portsmouth v.
Smith(1885) 10 App. Cas. 364 at p.374) of what he saw as “the soundness of the

objection of the old school of draftsman to the introduction of interpretation
clauses” . Interpretation clauses have survived such disapproval and ill wishes.

But even in recent times it has been said by no less a judge than Lord Reid (in
Brutus v. Cozens[1973] AC 854 at p.86 1H) that when statutes provide definitions
that “often creates more problems than it solves” . Itisneatly putin

Sutherland Statutory ConstructionSted. (1992 Revision), Vol. 2A at p.152, para.
4707 where it is said that “definitions themselves are often not clear and may

be subject to interpretation” .

15. Be that as it may, interpretation clauses now form an established and
jmportant feature of our statute law. In Savoy Hotel Co. v. London County

http://lega]xef.judiciary.gov.hk/]rs/common/jujju_body.jsp?DIS:S1684&AH:&QS:&FN=&CUH... 2006/09/23
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Council[1900] 1 QB 665 it was held that the Savoy Hotel was a shop. Channell J
observed (at p.669) that “the result of an interpretation clause is frequently to
bring the most incongruous things within the operation of a statute” .
Sometimes that is precisely what the Legislature intended - and for discernibly
good policy reasons. This is well brought out by the comment on the Savoy
Hotelcase in Cross: Statutory Interpretation 3ued. (1995) at p.120. It is there said
that “[i]n spite of its seeming oddity, the effect of the decision was beyond
criticism for it brought persons under 18 within the protection against excessive
working hours accorded by the Shops Act 1892 under which ‘shop’ included
“icensed public houses and refreshment houses of any kind® ” . Onthe same
page the learned editors of Cross one of them formerly First Parliamentary
Counsel, observe that interpretation clauses “are responsible for a great deal of
ecopomy in drafting” . The upshot, in my opinion, is that no useful purpose
would be served by viewing interpretation clauses with hostility or suspicion.
The proper approach is to read them purposefully and with the context very much
in mind.
Coniext

16. As can be seen from 5.2(1), “wages” does not include gratuitous or
discretionary commission but, unless the context otherwise requires, includes
confractual commission. Does the context of holiday pay and annual leave pay
require the exclusion of contractual commission from the meaning of

“wages” ? In answering this question I begin by noting how definitions are
qualified by context. Section 2(1) contains an express statement to the effect that
the definitions which it provides must give way to any different meaning that the
context may require. It has become commorn to the point of being routine for
definition sections to stipulate qualifications of that nature. But such
qualifications are probably no more than what would be implied anyway.

17. “\Words” , as Lord Nicholls of Birkenhead emphasises in "My
Kingdom for a Horse: The Meaning of Words” (2005) 121 LOR 577 atp.579,
“must always be understood, or ‘interpreted’ , in their context” . Tothe
same effect, Lamer J (later Lamer CIC) said in Hills v. Attorney General of
Canada(1988) 48 DLR (49 193 at p.196 that “Iwlithout going so far as to say

that 2 word has no meaning in itself, it is true that its real meaning will depend on
the context in which itis used” . Itis therefore a canon of statutory construction

http://legalref.judiciary.gov.hk/]xs/common/jufju_boéy.jsp?DIS:S1684&AH::&QS:&FN:&curr... 2006/09/23
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that definitions are to be read subject to anything “re;pugnant in the context, or
in the sense”  (which is how Lord Selborne put it in Meux v. Jacobs(1875) LR 7
HI, 481 at p.493). This is a salutary approach, especially as the experience of
legislative draftsmen appears to be that “having stipulated a meaning for a word
it is extraordinarily, abmost uncannily, difficult to use it only in that sense” . S0
says a former legislative draftsman in his book G.C. Thornton: Legislative
Drafting 4ved. (1996) at p.154.

18. Next, I turn to what we described in Medical Council ofHong Kong v.
Chow(2000) 3 HKCFAR 144 at p.157E as “the law’ s tendency to construe
each and every provision of a statute in such a way as to accord the same a due
measure of real meaning and substance” . This necessitates looking to see
whether the exclusion of all comumission from the calculation of holiday pay and
annual leave pay would leave the Ordinance bereft of context in which
contractual commission would be treated as wages. Having done that, [ am
satisfied that such exclusion would not have that consequence. For plainly wages
would still include contractual commission which has already accrued but has not
yet been paid, for example, in relation to: the time for paying wages under s.23;
interest on the late payment of wages under s.254; the manner and place of
payment of wages under s.26; and liability for outstanding wages under 5.65.

Workability

19. Counsel’ s researches have not revealed any past claim for holiday pay
or annual leave pay based on commission. So Lisbeth Enterprises may well be
correct in contending that Ms Luk’ s claim is unprecedented. That a claim is or
may well be novel does not necessarily mean that the claim lacks legal
foundation. But the novelty or possible novelty of a claim can be - and in the
present case is - a good reason for taking the precaution of examining the

practicality of the claim with particular care.

20. Where a statute provides that a word or phrase shall have a particular
meaning save where the context otherwise requires, a context in which that
meaning would create an unworkable situation can properly be regarded as a
context requiring some other meaning. This is, I think, well illustrated by Floor
v. Davis (Inspector of T axes)[1980] AC 695. In that case the House of Lords had
to decide whether the words “a person having control” in paragraph 15(2) of
Schedule 7 to the Finance Act 1965 extended to control by more than one

1t

R
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person. This depended on whether the word “person”  inthe singular was to be
construed as including the plural. In that comnection 5.1(1)(b) of the
Interpretation Act 1889 provided that “unless the contrary intention appears -
words in the singular shall include the plural, and words in the plural shall
include the singular” . And s.45 of the 1965 Act provided that “unless the
context otherwise requires”  the word “control”  was to be construed in

accordance with paragraph 3 of Schedule 18 to the Act. Atp.709 G-H Viscount

Dilhorne said:

“If ... on exantination of the application of the Interpretation Act and congtruing
‘coptrol’  in accordance with paragraph 3 led to paragraph 15(2) being
urworkable--- then it can be concluded that an intention contrary to the application
of the Interpretation Act appears and that ‘confrol’ isnottobe so
construed.” (Emphasis supplied.)

21. An employee” s commission is, putting it broadly, the employee” s
specified share of what the employer receives through the employee’ s efforts
while at work. And the employee’ s fortunes follow that of the employer
inasmuch as the employee’ s commission fluctuates along with what the
employer so receives. Tncluding commission in the calculation of holiday pay or
anmual leave pay would in effect be giving the employee something by way of a
share in nothing. For such an exercise to be possible, there would have tobe a
workable mode of calculation, probably involving an element of deeming. If any

. such mode of calculation is to be found in the present law, it will have to be
found in the sections dealing with the rate of holiday pay and the rate of annual
Jeave pay, namely sections A1 and 41C respectively.

22. The courts below differed in their reasons for deciding in Ms Luk’ s

favour. Andrew Cheung J thought that her claim was covered by sections 41(1)
and 41C(1) and was “simply a question of quantification, evidence and

proof” . Quantification upon proof by evidence is appropriate for litigation or
the like, but not for the simple and certain exercise that the regular payment of
holiday pay and annual leave pay has to be if chaos is to be avoided. Rogers VP
and Le Pichon JA rightly recognised the necessity for a simple and certain mode
of calculation. They thought that it could be found in sections 41(2) and 41C(2).

23. Plainly no mode of calculating holiday pay or annual leave pay based on
commission is to be found in sections 41(1) or 41C(1). Those subsections are

directed to what the employee «would” have earned. But commission

http:/ﬂegalref.judiciary.gov.hkﬁrs/common/jujju_body.jsp?DIS:S1684&AH$&QS:&FN=&CUH... 2006/09/23
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involves what the employee mighthave earned, depending on whether the 10
contractual requirements for entitlement to commission are satisfied. To the
extent that provision is made for holiday pay and annual leave pay based on what
the employee might have eamed, that is done by sections 41(2) and 41C(2) which
cater for piece rates and daily wages that vary from day to day. “Piece rates” '
have nothing to do with commission. What about “daily wages” ? Perhaps the
term  “daily wages” applies only to wages in the sense of salary. Butletus
suppose for the sake of the present argument that the term extends to

copmission.

24. What then would supply the requisite quality of dailiness? Wages may
not have to be paidon a daily basis before they can be regarded as “daily
wages” . Butl donotsee how wages can be so regarded unless they at least
qcerue and are calculatedon a daily basis. Subject therefore to the possibility
that sections 41(2) and 41C(2) can be read to cover contractual commission
accruing and calculated on a dailybasis in amounts varying from day to day,
those subsections do not cater for commission. It follows that holiday pay and
annual leave pay form a context which requires that the word “wages  beread

as excluding commission save possibly for commission accruing and calculated

on a dailybasis in amounts varying from day to day.

25. Tt is unnecessary to express any view in relation to that possible
exception. It is irrelevant to the present case since Ms Luk’ s commission
acerued and was calculated on a monthlybasis. Her commission was payable
according to fluctuating monthly results and on a sliding scale which moved up
and down with such results. So her commission simply could not accrue or be
calculated until the end of the month arrived and that month’ s results were

known.

26. Two cases on attendance bonus have been cited on Ms Luk’ s behalf.
They are Wong Ping Kong v. Tai Hing Cotton Mill Ltd[1994] 2 HKLR 107 and
Wong Yin Fong v. ISS Hong Kong Services Ltd[2005] 2 HKIRD 648. Neither
provides a workable mode of calculating the commission which Ms Luk seeks to
recover by way of holiday pay and annual leave pay. In the 1994 case the Court
of Appeal held that attendance bonus is to be included in the calculation of
severance pay. And in the 2005 case ILam T held that attendance bonus is to be

included in the calculation of annual leave pay. Severance pay is calculated

hﬁp://lega]ref.judiciary.gov.bkﬂls/common/ju/ju_body.jsp?DIS:S1684&AH=&QS=&PN=&CM... 2006/09/23
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(under 5.31G) on known figures. As for annual leave pay, the inclusion of
attendance bonus in the calculation thereof is covered by s.41C(1). Thisis
because attendance bonus is paid for attending work every day, and the
subsection provides that annual leave pay is to be a sum equivalent to the wages
which the employee would have earned if he had worked every dayduring the

period of annual leave.

Conclusion

27. For the foregoing reasons, I am of the view that, subject to the possibility
that sections 41(2) and 41C(2) are to be read to cover contractual commission
accruing and calculated on a dailybasis in amounts varying from day to day, no
cormission is to be included in the calculation of holiday pay and anmual leave
pay. That possibility is, as I pointed out earlier, irrelevant to the present case
since Ms Luk’  commmission accrued and was calculated on. a monthlybasis. The

High Court set aside the award of $366 fixed costs made by the Labour Tribunal
in Lisbeth Enterprises’ s favour. Both courts below awarded Ms Luk her costs

to be taxed. The parties agreed at the hearing before us that if this appeal were
allowed, each party should be left to bear its or her own costs here and below.
Accordingly I would allow the appeal, set aside the remitter, restore the Labour
Tribunal’ s dismissal of Ms Luk s claim and order that each party bear its or
her own costs in the Labour Tribunal, in both courts below and in this Court.

Mr Justice Chan PJ:

28. I agree with the judgment of Mr Justice Bokhary PJ.

My Justice Ribeiro PJ:

29. I agree with the judgment of Mx Justice Bokhary PJ.

Sir Tvor Richardson NPJ:

30. I agree with the judgment of Mr Justice Bokhary PJ.

http://}egah'ef.judiciary.gov.hk/]xs/commonfju/ju_body.jsp?DIS=51684&AH:&QS:&Fl\:&cun:.. 2006/09/23
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Chief Justice Li:

31. The Court unanimously allows the appeal, sets aside the remitter,
restores the Labour Tribunal’ s dismissal of Ms Luk’ s claim and orders that

each party bears its or her own costs in the Labour Tribunal, in both courts below

and in this Court.

(Andrew Li) (Kemal Bokhary) (Patrick Chan)
Chief Justice Permanent Judge Permanent Judge
(R A V Ribeiro) ' (Sir Ivor Richardson)

Permanent Judge Non-Permanent Judge

Mr D Chang SC and Mr Jeremy S K Chan (instructed by Messrs Gallant Y T Ho
& Co.) for the appellant

Mr A Hung (instructed by Messrs Philip S W Chan & Co.) for the respondent

12

http://legairef.judiciaw.gov.hkﬂrs/common/ju/ju_body.jsp?DIS:S1684&AH=&QS:&PN:&CUIE... 2006/05/23



4

F

ol

2

= (T

;FWT A 14

Eﬂ

. sl (EEEAD _
DS R R R E RSN ERER

B

TEEE
._LL FARN JE\ . .

o fEEHE (EERA) TEAEZEFNECERSRE - BL (BRES) 7
ERg TTE ) BEA - FE1997F 6 H - (EERE) SEHEET » HiE
%%FI§J%ﬁuﬁ%%ﬁﬁﬁﬂﬁﬁﬁﬂﬁ@%ﬁﬁﬁﬁﬁ%ﬁ
ﬁ%%fﬁﬁ%%ﬁ%ﬁ%%ﬁ@i%ﬁﬁ%%%ﬁ%%z%ﬂ~%
TEEEREE -

EIERRIEIR

o JRIFEFREEFS 2006 £E 2 HEEHE Lisbeth Enterprises Limited B2 Mandy Luk
R T (EEER) R E TN ET®  BEPERAT
S ALt AEENBIFMNEERFH A - ZHPYESEREBREE
ARt EpE - ENBEEMESEAE - AeNEEEA AE o &2
EAERERTR - :

EST (RIBEN) BES
. HEREEEENRR  REEAEREETANEDFN AR
HE » DT A R kS - HIfEsHEm A Hl R EBFHE - A

CREEEHE A REMAR T T, W—5 > LUERE EIEET
FEB B RIBAT -

o HMREEEANRESS - EENE - ERFITRRERIEERL
| EEHEHFHAEEE M RICEM BN FEZHEMNEESTR
fEHE DSBS - DIBIREM GBS A HER R - . - -

HETHEZE

ce EIERLRAREAIUFNES WHEEHERTECERNS
¥ - 7 HAF i R A B -

o HRESTRESEITAFNERL AEFERMEGERL -

e ERABAFANBMEREBEIEEE -

IR
2006 ££ 5 B



(matl - Fw: Detimiton of Wages - Leglo Briet S L B C % L oEm

Benny Kong <hennykongipt@gmail.com>

W Defimition of Wages - LogCo Brief

1 message

~ S

Christina Sun <christinasun@jewelry.org.hk> Sat, May 6, 2006 at 10:54 AM
To: bennykongipt@gmail.com

Dear Mr. Benny Kong,

Please find the LegCo Council Brief for your information.

Best regards,

Christina Sun

Secretariat

Hong Kong Jewelry Manufacturers’ Association
Direct Line: 21225082

Fax; 23623647

Email: gmofiice@jewelry.org.hk

——0riginal Message— )

From; SLO-LR-1@labour.gov.hk [mailto:SLO-LR-1 @labour.gov.hk]
Sent Thursday, May 04, 2006 7:26 PM

To: zz gmoffice; alexandra.poon@fhki.org.hk

Subject: Definition of Wages - LegCo Brief

Dear Ms Suen and Ms Poon,

As mentioned in our meeting taday, [ attach the Legistative Gouncil
Brief ‘
relating to the amendment of the definition of "wages” under the

Employment .
Ordinance in 1997 for your members' reference. Paragraphs 18 to 20 are

relevant.

(See aftached file: LegCo Council Brief(E).pdf) (See attached file:
LegCa
Council Brief(C).pdf)

Regards,

Koo Chiu-shing
Labour Department
Tel.: 2852 3517

2 attachments

=) LegGo Council Brief(E).pdf
1 405K

sy LegCo Council Brief(C).pdf
Q 588K
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RMB CR 12/3231/78 VIIL

LEGISLATIVE COUNCIL BRIEF

Employment Ordinacce
' (Chapter 57)

EMPLOYMENT (AMENDMENT) BILL 1996
EMPLOYMENT (AMENDMENT) (NO. 2) BILL 1996

INTRODUCTION

At the meeting of the Executive Council on 14 May 1996,
the Council ADVISED and the Goversor ORDERED that the
Employment (Amendment) Bill 1996 and Employment (Amendment)
(No. 2) Bill 1996 at Annex 4 should be infroduced into the Legislative

Council.

BACKGROUND AND ARGUMENT '

2. The Administration has recently conducted a number of

15

reviews of some major contentious areas of employees’.rights_and
benefits wnder the labour laws in the light of Hong Kong’s socio-
economic changes, views expressed by trade unions and employer
bodies, as well as intemnational labour standards and practices in other
countries. We have now come up with a number of proposals to improve
the existing statutory provisions regarding maternity protection, long
service payment, wage protection, end-of-year payment and definition of
wages. A summary of these proposal's is at Arrex B. The background
and proposals relating to each of these areas are set out in the following

paragraphs.
MATERNITY PROTECTION
Background

3. Under the existing Employment Ordinance, a female
*employee who has completed 26 weeks' continuous service before Her



e

. expected date of commencement of mat

-7 -

A

emity leave is entitled o four
wéeks' ante-natal maternity leave, a further period Fom the expecied date
of confinement to the actual date 6F confinement, six weeks' post-natal

le extension of a further period of four

maternity leave, and 2 possib
weeks -on medical grounds. All this leave is without pay. ' If she has

campleted 40 weeks' continuous service before her expected date of
zommencement of maternity leave and has no more than two surviving
children, she is entitled to & maximum of 10 weeks' maternity leave pay,
calculated at the rate of four-fifths of her average wages. If the pregnant
emplayee bas been. under continuous employment for 12 weeks or more,
an employer is not allowed to dismiss her from the date she gives nofice
of her intention to take maternity leave 411 the date she is due to retumn to

work from leave.

4. ‘We have conducted a comprehensive review of the abave
provisions, having regard to the International Labour Convention (ILC)
No. 3 concerning the employment of wonen before and after child bixth,
the United Nations Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) as well as the practices of
other countries. The proposals arising from the review ave set out in the

following paragraphs.
Qualifying sexrvice for maternity leave

3. We propose to remove the existing qualifying service of 26
weeks' contimuous employment for unpaid maternity leave so that any
pregnant employee who is under 2 continnous confract of employment
(defined as four consecutive weeks of service comprising 18 bours of
work per week under the Employment Ordinance) will be entitled to 10
weeks’ unpaid matemnity leave.

Limifation on number of sarviving children

6. When maternity leave pay was introduced in 1981, the
present qualifying condition of having no more than two swviving
children was considered necessary to avoid creating an open-ended
commitment for the employer. The trend of a reducing family size since
then has rendered the basis of the argument underlying this provision less
and less tenable. We therefore propose to remove this restriction so as {0
bring our system on a par with our neighbouring countries.

18



of a pregnant employee can be shortens

Duration of maternity leave

7. Under the present provisions, the 10-wesk maternity leave
d or prolonged, depending on

whether the actual date of confinement COTES before or after the

expected date. This has sometimes caused confusion %0 the pregnant

employees and their employers. To rectify this problem, we propose that
the 10-week matemity leave should count from the date of
commencement of leave, with the possible extension of a period
equivalent to the aumber of days of delay in confinement and ancther
period of four weeks on medical grounds. In case the actual
confinement takes place before the leave commences, the 10-week
maternity leave should count from the actnal date of confinement.

Maternity leave faking

8. According to medical advice, 2 period of six weeks is
normally required for recovery from confinement (this also conforms
with the ILC standard), whereas the full ante-natal leave period of four
weeks is not absolutely necessary. To provide pregnant employees with
<ome flexibility in varying the length of ante-natal and post-natal leave
periads, we propose that with the employer's agreement, a preguant
employee should be allowed to allocate part of her four-week ante-patal

leave, subject to a maximum of two weeks, to be taken after her

confinement, so that she can have a fonger post-natal leave period for
recuperation and for looking after her new-bom child.

Qualifying service for employment protection

9 At present, when & female employee has been employed by
the same employer for a continuous period of 12 weeks, her employer is
prohibited from dismissing her on the ground of pregnency. This
qualifying service for employment protection was last revised from 26 to
12 weeks in 1990 to provide a greater degree of such protection for
pregnant employees. To further improve this protection, we propose o
remove the qualifying condition altogether, so that any pregaant
employee who has a continuous coniract of employment under the

Employment Ordinancé will be entitled to such protection.

Penal damages for wrongful termination

17
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i0. The present pemaliy for wrongful dismissal of a pregnant
employee includes 10 weeks' maternity leave pay (if the employee would
otherwise be entitied to it) and penal demages equivalent fo seven days'

‘wageés. The latter, which came into force in 1970, can no longer have a

sufficient deterrent effect on employers and can hardly compensate for

- the psychological and financial sufferings of the aggrieved employees.

We therefore propose to increase the amount to the equivalent of one

month’s wages.
Prohibition of assignment of hazardous work

11. The existing law does not contain any provisions prohibiting
the assignment of hazardous work to pregnant employees. To conform
with the spirit of CEDAW and to bring. our system on a par with our
neighbouring countries like Japan and Korea, we consider it necessary to

" legislate against assignment of hazardous work to pregnant employees.

We propose to draw up provisions enabling a pregnant employee, by
producing a medical certificate on her unfitness to undertake certain
work, to request her employer to refrain from giving her such work or ta
remove her from such work, and to require her employer to accede to the
request in not later than 14 days. The employer may, within. 14 days
upon receipt of such request, arrange the female employee to attend
another medical examination to obtain a second opinion. We also
propose that in case of conflicting medical opinions, the Commissioner
for Labour will be empowered to give a final ruling. Where the
employer fails to accede to the employee's request without reasonable
excuse, we propese fo make it an offence under the Employment
Ordinance subject to a maximum fine of $50,000. Any change in the
employee's eamings as a result of her transfer from hazardous work
should not affect the basis for the calculation of maternity leave pay and

penal damages if she is wrongfully dismissed.

Maternity leave notice

12. Under the existing law, a female employee who intends to
take matemnity leave is required to give notice to that effect to her
employer and such notice must specify the expected dates of her
confinement and commencement of the leave. This matemity notice is
crucial for the establishment of a female employee’s entitlement to
maternity benefits and employment protection. Whilst it is reasonable to

18
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require notice . of pregnancy
arrangements for replacement OF redeployment of staff, the pregnant
employees sometimes have difficulties in providing these dates soon
after the pregnancy Is confirmed. This has created certan operational
problems. We therefore propose 10 simplify the notice by removing the
mandatory requirements {0 specify both the expected dates of
confinement and commencement of leave on it.

LONG SERVICE PAYMENT(LSE)
FOR EMPLOYEES UNDER 45 YEARS OF AGE.

Backgrouud

13. The Long Service Payment (LSP) scheme. was introduced
under the Employment Ordinance in 1986 to provide financial protection
for elderly and long-serving employees who were dismissed through no
fault of their own. Although all employees with a minimum of five
years’ continuous service will be entitled o LSP, the amount payable to
employees who have less than 10 years’ service will be reduced
according to their age in ralation to their length of service. The
prescribed scheme of percentage reduction in the amount of LS¥ payable
to these employees was drawn up on the ground that younger emplayees
would, upon dismissal, encounter less difficulty in obtaining alternative
employment. This has, however, been perceived as: a form of
discrimination against younger employees.

Proposal

14 We propose to remove this provision by two phases. First,
the percentage reduction for those younger employees who have seven
years’ service Or more will be removed with immediate effect. A year
later, those with less than seven years service will have the reduction
removed. With this progressive improvement, the additional cost
implications on employers can be staggered over a period of one year.

to enable the employer fo make’

19



WAGE PROTECTION
Background
15, Under the existing Employment Ordinance, wages should be

paid not later than seven days after they are due. Any breach of the
provisions constitutes an offence and, upon conviction, is subject to a
fnaximum penalty of a fine of $200,000 and imprisonment for one year.
Defanlt payment of wages constitutes a cause of commplaint in about 25%
of all wage claims handled by the Labour Department.’ Having
conducted a review of the legislative provisions relating to protection of
wages, We propose a number of new provisions and amendments, which

are set out in the following paragraphs.
Payment of interest on outstanding wages

16. The existing law does pot confain any provision to
compensate employees for their pecuniary loss arising from outstanding
wages. To discourage emplayers from delaying wage payment, we
propose ta require an employer to pay interest on Wages owed t0 an
employee if the wages are not paid within seven days of the due date.
The present legislative system already empowers the Labour Tribunal
(LT) and the Minor Employment Claims Adjudication Board (MECAB)
to order payment of interest on the amount of wages owed by am
employer to an employee. For censistency, we propose that the new
pravision should adopt the rate of interest fixed by the Chief Justice

ander the District Court Ordinance now belog followed by the LT and
the MECAB.

Non-payment of wages for over one month to be .deemed as
termination of employment '

17. Under the labour laws of our neighbouring countries like
Singapore and Malaysia, an employer who fails to pay wages in
accordance with the law shall be deemed to have broken his employment
confract with the employee to the effect that the employee will be
entitled to all the termination benefits as a result of this deemed
situation. In Hong Kong, this protection is only implied in Section 10 of
the Employment Ordinance which entitles an employee to terminate the
contract without motice or payment in lieu of notice on grounds of

20
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Common Law; but even so, he is not eniiiled fo claim any statuiory

\ages as a resuli of this sermination of employment. The lack of a
definite provision in the Employment Ordinance has created
uncertainties about the right of an employee who is owed wages to deem
the dontract zs terminated and to claim termination payments such as
wages in lien of notice, severance payment and long service payment.
To strengthen protection for the employees affected by outstanding
wages, we propose to iniroduce a provision {o entitle an employee who
has been owed wages for a period exceeding one month from the due
date to deem his employment confract to have been terminated by his
employer without notice so that he is entitled to all fermination payments
arising from this scenario under the Employment Ordinance.

dam

DEFINITION OF "WAGES!

Background

18. Under the Employment Ordinance, “wages” are defined as

“all remumeration, earmings, allowances, tips and service charges,

however designated or calculated, capable of being expressed in terms of
money, payable to an employee in Tespect of work done or to be done
under his contract of employment, but does nat include

a)  the value of any accommeodation, education, food, fuel,
light, medical care or watex provided by the employer;

b)  any contribution paid by the employer on his own account to
any retirement scheme;

¢) any travelling allowance or the value of any travelling
concession;

d)  any sum payable to the employee to defray special expenses
incurred by him by the nature of his employment;

e)  any end-of-year payment, or any propoxtion thereof;

) any pratuity payable on completion or termination of a
contract of employment; and

21
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. overtime pay, travelling allo

e

gy  any apnual bomus, OF 2&y proportion thereof] which is of 2
gratuitous nafure, Or which is payable only at the discretion

of the employer.

19. . Although the existing definition of wages is fairly all-
embracing, the issue of whether gertain payments (like commission and
Gvertime pay) are wages or not has cropped up in the context of labour
disputes from time to time. Some unscrupulous employers are known to
have congiderably reduced their liabilities for severance payment. and
long service payment by designating a substantial portion of wages as
wance and attendance bomnus. Besides, in
recent years, the High Court and the Appeal Court have made rulings that
the attendance bonus and travelling allowance which are payable in
respect of work done or to be done, and regular and obligatory overtime
pay should be included in the meaning of wages.

20. Taking into account-the above factors, we have reviewed the
definition of “wages’ under the Employment Ordinance. As a result, we
propose to amend the definition of wages as follows:

(2) To include commission, attendance bonus, attendance
allowance, travelling allowances and overtime pay, subject
to some specified exclusions, such as payments or
reimbursements which are of 2 nop-contractual and
gratuitous pature, oOr payable at the discretion of the

employer; and

() To include regular overtime pay in the calculation of wages
for the purpose of calculating acerued employment benefits
and, in the case of irregular overtime pay, to include the
average overtime pay in the last 12 months, if it amounts to
20% or more of the employee's average wages.

These proposed amendments will not create 2 eW liability on emplayers
to pay comamission, attendance bomus, attendance allowarnces, fravelling
allowance and overtime pay. Rather, they seek to clarify the nature of
these payments when they are already provided under the contract of
employment to the effect that they should be reckoned as part of ‘an
employee’s wagés when calculating the amounts of statutory
entitlements under the Employment Ordinance. Those statutory
entitlements which are calculated on the basis of an employee’s wages

29



PUS———

-9-

erminate employment, SSVErance

include wages in liew of noiice o t
ity leave pay and sickiess

“payment, long service payment, materm
allowance(plus penal damages for, wrongil termination), holiday pay,
anminal leave pay and end-of-year payment.

END-OF-YEAR PAYMENT(EYF)

_Background

21. Under the existing Employment Ordinance, end-of-year
payment refers to any annual payment of a contractual nature but not any
anrual payment of a gratuitous nature payable at the discretion of the
employer. Where EYP is included in the employment contract, its
amount, payment period and payment date are subject to the terms of the
contract. Where such details are not specified in the confract, the actnal
EYP is taken to be a full month's wages payable on the last day of a lunar
year. Any employee who has been employed continously for 26 weeks
or moxe, but less thao the whole of the payment period, will be entitled to
pro-rata EYP at the end of a payment period and during a payment period
upon dismissal on grounds other than for disciplinary reasoms ar
termination of contract of employment by the employer by notice or
payment in Heu of notice. Whilst EYP is a widespread practice n many
trades, disputes often arise as to whether an annmal payment is of a
contractual or gratuitous nature and whether the employer bas amy
statutory obligation to pay pro-1ata EYP when dismissing an employee.

22. To remove doubts and to further fmprove protection for
employees, we propose to make the following amendmenis to the EYP

provisions:

(a) To provide that any contractual anpual payment, however
designated or described, shall be governed by the existing
provisions on EYP, except when the employer has stipulated
in writing that such payment is gratuitous and payable at his
discretion; and

(b) To reduce the qualifying service for pro-rata EYP from 26
weeks to 3 months, not including the first 3 months of any

probation period, in the payment period.-

23
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THE BILLS
| e Emr efit d é DBl l
| 23. The principal clauses of the Bill are as follows:

(2) Cladse 3 seeks to remove the qualifying service for unpaid
matemity leave so that amy female employee with a
continuous contract of employment will be eligible for this

benefit: to specify cleatly the duration of maternity leave as

counting from the commencement of maternity leave, and

to simplify the notice for matemity leave taking (paras 5,7.8

& 12 above refer);

(b) Clause 4 provides for more fexibility In maternity leave
taling (para 8 above refers);

() Clause 6 seeks to jmprove the payment for maternity leave

by removing the limitation on the number of surviving children (para 6

above refers).

(d) Clause 7 improves the provisions relating fo protection
against dismissal of a female employee on the ground of pregnancy by
removing the qualifying service requirement and increasing the sum
payable by employers for such termination of employment (paras 9 & 10

refer).

(¢) Clauses 8 & 9 prohibit an employer from requiring a
pregnant employee to handle heavy, hazardous or harmfil work, and
stipulates the penalty on employers confravening this provision without

any reasonable excuse (para 11 refezs).
E ' t . dimen ) iJl
24. The principal clauses of the Bill are as follows;
(@) Clauses3 &4 revise the definition of “wages” to explicitly
include in it travelling allowances, attendance allowances,

attendance bonus, commission and overtime pay, subject to
some specified exclusions (paras 18-20 refer).

24
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(c)

(d)

(e)
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Clause 5 adds in a new provision which entitles an
employee to deem a coniract of employment 2s ‘being
terminated by the employer without notice, if the wages are
not paid within ome month from the date on which they
become due (para 17 above refers).

Clauses § fo 8 improve the end-of-year payment(EYP)
provisions by presuming that upless expressed i writing to
the contrary by the employer, an annual payment or annual
bonus should not be gratuitous, nor payable at the discretion
of the employer, and by reducing the qualifying service
requirement for pro-rata EYP (paras 21-22 above refer).

Clauses 9 & 16 seck to improve protection of wage
payments for employees by stipulating that employers have
to pay intexest for wages due over seven days, and making
failure to pay such bnferest an offence (paras 15-16 above

refer).

Clauses 10 to 15, 17 and 18 remove the percentage
reduction of long service payments for employees younger
thau 45 by two stages (paras 13-14 above refer).

1EGISLATIVE TIMETABLE

25.
follows:

The legislative Hmetable for the above IWO bills is as

Publication in the Gazetie 17 May 1996

First Reading and 29 May 1396
commencement of the Second
Reading debate

Resumption of  Second To be notified
Reading debate, committee
stage and Third Reading

25
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FINANCIAL AND STAFFING IMPLICATIONS

26 There will bé ~minimal Snancial  implications for
Government as an employer. At present, the ‘Employment Ordinance
does not bind the Crown. In respect of the proposals on leng service
paymert, wage pratection, definition of wages and end-or-year payment
as described in the above, they are not applicable to the conditions of
service of civil servants. As regards the proposals on maternity leave,
there may be pressure for Government to adopt the same practice if the
Bill is enacted.  This would, bowever, have minimal financial
implications on Government as the current maternity leave entitlement
for female civil servants with no more than two surviving children is fen
weeks although an officer might forfeit some leave if her actual

canfinement takes place earlier than the expected date.

21. The proposals regarding maternity leave will also have some
financial and staffing implications on the subvented sector. If, is,
however, difficult to give an accurate assessment on the purpber of staff

who will potentially benpefit from those proposed improvements and

hence the exact comsequential implication on Government camnot be
quantified at this stage. Nevertheless, the financial implications s0 arisen
will bé notional and will be coped with within the existing resources of

the subvented organizations.
BILL OF RIGHTS IMPLICATIONS

28. The proposed legislative amendments are not inconsistent
with the Hong Kong Bill of Rights Ordinance.

ECONOMIC IMPLICATIONS

29.. Tt is estimated that implementation of the various proposals
to improve employees’ benefits, taken together, would increase the total
wage bill of employers by an average of about 0.1%. However, this
estimate has not taken into account the possible loss in output, or the
employers’ need to pay for the extra work done by their existing staff so
as to make up for the reduction in manpower thus arising.

30. While the additional cost burden is apparently small on the
average, it is likely to be heavier on firms with low profitability. and a
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large payroll. Also, i the additionsl cost burden is shifted forward into
the prices of goods and services, there would be negative effect on the

external competitiveness of Hong Xong's producis.

3L Truplementation of proposals of this paftre could induce

employers to accelerate the process ox substititing capital equipment for
manpower so as to cul staff costs, and this could in tum have a negative
effect on employment opportunities. On the other hand, proposals fo
increase employees’ benefits are seen to be conducive to harmonious

labour relations.

PUBLIC CONSULTATION

32, The above proposéls were discussed aund endorsed by the
Labour Advisory Board at their meetings on 29 Jmne 1995, 29 January
1996 and 11 March 1996.

PUBLICITY

33. Officials of the Education and Menpower Branch and the
Tabour Department will meet the media after the gazettal of the Bills on
17 May 1996.

34. Upon the passage of the propesed Bill, the Labour

Department will organise briefings for employers and employees on the
proposals and distribute information leaflets to the public.

ENQUIRIES

35. Any enquiries relating to the legislative propasals in this
paper can be directed to Mr James C K YEUNG of the Lzbour

Department on 2852-4096.

Education and Manpower Branch
17 May 1996
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amend the Employment Oxrdinanca.

T
consent af the Legislative

1.

Annex A

snacted by the @overnor of Hong Kong, with tpe_advice and

Council thereof.

Short title

This Ordipnance way be aited as the Employment (Amendment}

Ordinance 1396.

2.

Section added

The Employment Ordinance (Cap. 57) is amended im Part ITII by

adding before section 12 -

3.

TI2R. Interpfetation

In this Part, unless the cantext otherwise requires -

"mwmmm&m@(ﬁ@@%)mwmammha@w%

whose pregnancy has been confirmed by a wedical

certificate.".

Maternity leave

{1} Section 12{1), (2), (3) and {4} is repealed and the

following substituted -

u({1} A female employee employed under a continuous contract

immediately before taking any leave under this Part shall be
entitled to maternity leave under this Part.

{2} Maternity leave shall be the aggregate of -

28
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- : (a} a contihuous perioad of 10 wasksg frofm and 99

snclusive ox —

(i) the daze of commencament of maternity
laave &S5 determined ander-section

122k ; OT
+he actual date of confinement, if

confinement occurs before the date of

commencenent mentioned in subparagraph

(i) :
(b} =a further pericd equal to the number of days: if

any neginning on the day after the expected

date of confinement up to and including the

actual date of confinements such further period

of leave is to be vaken immediately following

the period of leave under paraqraph (a); and
(c) a further period, not exceeding 4 weeks, OR
qrounds of illness or disability arising out of

the pregnancy or confinement.

(3) The_pericd of maternity leave under subsection 2}y {c)

may be talken -
{a) wholly or in part immediately before the period
mentioned in subsection (2){a}):
{b} wholly or in part ipmediately after the period

mentioned in subsection (2)(a) or {(p}, as the

case may be-

{4) Before taking leave, 2 female ewployee who intends to

take any period of maternity leave under subsection (2) shall

give notice af her pregnancy and of her intention To take

maternity leave to her employer after her pregnancy has been

confirmed by a medical certificates the presentation of a
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medical certificate to the employer by the female employes
confirming her pregnancy shall ba a notice for the purpose of

this subsection.™.
(2) Section 12(8), (&) and (7) is repealed and the folliowing

subzkituted -

w(5) I hex confinemant takes place ~

' (a) before notice under

(b) after notice under zubsection (4) is given put

before the commencement of the period of

maternity, leave under subsection (2) (a) (1),

the female employee shall, within 7 days of hex confinement,

+ of the date of confinement and of

give notice to her employe

her intention to take any peried of maternity leave under

subsection (2){2a)-

(6} A female emplayee who gives notice under subsection

(4} shall, if sa regquired by her employer, produce 2 naedical
certificate specifylng the expected date of confinement.
(7) A female employee who gives notice under subsection
(5) shall, 1if so required by her employer, produce a medical

certificate specifying the date of confinement.

(7n) A female employee who may take any period of

maternity leave under subsection {2} (b} shall, if so required

by her employer, produce a medical certificate specifying the

date of confinement.™.

(3) Section 12(8) is amended by fepealing n2)(dy" and

substituting " (2) (c)”.

(4) Section 12(9)} is repealed.

4. Section added

The following is added after section 12 —

subsection (4) is giveni oX -
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wi3AA. Commencement of maternity leave

(1} WwWith the agreemant of nher employsr, & pragnant

de on the date oFf commencement of her 10 weeks

spplayee may deci

maternity leave, providad that such date is within a peried of

)
not less than 2 weaks paefors, and not mare than 4 weeks befare,
the expected date af confinement.

. (2y If the employae does not exercisa her option to

decide on the date of commencement in subsection (1}, or if she

falls to secure her employer’s agreement to her proposed leave

schedule, the date of caommencenent of maternity leave shall ke

4 weeks immediately before the expected date of confinement.”.

5. authority to issue medical certificates

(1} Section 13(1} is amended by repealing "(6) Or (7)® and

cubstituting *(4), (6). (7) oxr (7A) or 12287,

{2) Section 13(2) is amended by adding “or 15aA" after "12(8)".

6. Payment Lo¥ maternity leave

(1} section 14{2) is apended -

(a) by repealing nguhject to subsection (6), an" and

substituting “An";

(b) by repealing ‘and (c)¥;

(c} in paragraph (a},. by repealing uexpected date of her

commencement of maternity leave" and substituting

ndate of her commencement of maternity leave as

determined under section 12AAY;
(d) by repealing paragraph (&}.
{2) Section 14 (5) is amended by repealing uand (c)™.

(3) Section 14(6) is repealed.
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prohibition against termipation of employment

{1) S=ction 15{1) iz repealed and the £ollowing gubgticutad -

t(1) After a pregnant awployee has gervad notice of

pregnancy on hexr employer. the employer waY not terminate her

continuous contract of employment under section & or 7 Juring

fhe period irom the date on which her pragnancy is confirmed by

a medical certificate to the date on which she is due o return

to work on the expiry of her maternity leave oT the date of

cessation of pregnancy {otherwise than by reason of

confinement), or when she serves such notice immediately after

being informed of termination of contract of employment undexr

section § or 7 by her employer, the employer shall withdraw the

termipgation or notice of termination in which avent the

termination or notice of termination ghall be treated as if it,

had not taken place.".
(2) gection 15(1A) is repealed.

(1) Section 15(2) (a) is amended by adding *. provided that she

not received any such payment under that section® at the end.

(4) Sectiom 15(2) (b} and (3). is amended by repealing *7 days”

gubstikuting *1 month®.

Section added
The following is added aftex gection 15 -

t15aA. Prohibition of assigmment of heavy,
hazardous oxr harxmful work

{1) An employer may not require a pregnant employee Eo
handle heavy materials, work in places where gas injurious to

pregnancy is generated, or do other work injurious to'pregnancy.

’



(2) A pregnant. employ=e may, on producing 1 madical-

cartificate with an opinian as to her unfitness to undertaks

certain specified work, request hex employer Lo refrain from

giving her such work during her pregnancy period.

(3) On receipt of a request undax subsection (2}, the

IHa
&

employer may not allecate to tha employea the work specified

the medical certificate and, if the employes 1is already
performing such work, the employer shall remove her from such
work ag soon as practicable but in any case not later than 14

days after the date of the receipt of the request under

subsection (2) notwithstanding that -
(a) the result of the medical examination referred
o in subsection {4); or

{p) the determination of the Commissioner in
subsection (7},

way he pending.

(4) The employexr way. at his own expense, arrange for the

employae toa attend anothexr nedical examipnation by & registered
medical practitioner to obtain a gecond opinion as to her
fitness to undertake the work at issue.

(s} The employer shall give the employee at least 48
pours’ notice-of the examination under subsection.(é) which is
ta be carriea out within a period of 14 days after the date of

the receipt of the employee’s request wade undex subsectian (2} .

{8) If the second medical opinion provides that the
employee is £it to do the specified work referred to in
supsection {2) or if the employee refuses to attend the medical

examination as arranged by the employer under subsection (4),
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appropriate action,

the employer may refexr the employes’s reguest wmade under ° 34
subgaction (2} to the Commilssioner; the Commisgioner may taka

including gaeking furthex medical advics,

H ’ . L]
to assist him in bringing about 2 determinatlcd.
(7} When the Commissioner receives the employexr’s

feferenée undar subsection (6, he may make 2 defexrmination to -
t {a) uphold the employee’s request;
(6} rule that the employee's request is nob
supporteds

(¢} make such ather Tulings as- he considers

reasonable.

(8) The employer and the employee concerned in the

reference ghall comply with any determination wade by the

Commlssioner.
{3} Anf change in the earnings of the enplaoyee as &
hazardons O narmful work in

result of her tyangfer from heavy,

shall not afEfect the basis for

accordance with this section,
calculating paywent for termination of employment undexr section
15(2) or payment for‘maternity leave under this part, and any

such payment shall be calculated on the pasis of the wages

earned by the ewployee immediately'hefore_the transfer from
heavy, hazardous or harmful work in accordance with this

gection; section 14 (3) shall be construed accordingly.-".

offences

Section 15A(2) is repealed and the following substituted -

w(2) Any employer who, without any reagonable excusge,

fails to comply with -
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(a) the reduirements undar section 1522(3) ¢ or 35

(k) the determinatlon made by the Conmissioner undexn
secition 1528 (7},

shall be quilty of aa offence znd shall be liable on canviction

to a fime at level 5.%.

10. Transitional'provision

(1) This ordinance applies to pregnant employees whose

maternity leave is, in accordance with the provisions of the

Employment Ordinance {(Cap. 57) in force immediately befora the

commencement Of this Ordinance, o commence oL 0T after the date of

commencement of this Ordinance.

{2) The provisions of the Employment ordinance (Cap. 57}«

which are in force immediately before the commencement of this

ordinance, shall continue to apply to the empléyees who have

commenced thelr maternity leave prior to the commencement of this

ordinance.

(3) This Ordinance applies to the employees who have besen

given notice of termination in accordance with the provisions of the

Employment Ordinance (Cap. 57) in.force immediately before the

commencement of this ordinance, and the period of notice has not

expired before the commencement of this Ordinance.

Explanatory Memorandum

The purpose OF this Bill is to implement the recommendabions

based on a comprehensive review conducted by the Laebour Department

as regards maternity protection. The Labour Advisory Board has beenl

consulted on the recommendations.
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2, - Clausa 2 provides for the £ wpregnant employ=el. . 38

arvice for umpaid mataralty

3. ciauge 3 removes the qualifying s
leave, 1.2. 25 waéks of continuous employment. IT algo provides Xox
the duration oOF materniéy leave.

- the employeé to

4. Clause 4 provides for more flexibility for

cowmence her maternity leave.

for the suthority to issue medical

5. rlause 5 provides

certificates.
nity leavé. It also

. clause 6 provides for the paywent for mater

removes the 1imitation on the number of surviving children for

entitlement £o maternity leave pay.

7. Clause 7 prohibits termination of employment of a pregnant

employee during her pregnancy. It also increases the sum payable

f the Employment Ordinaace {Cap- 57) for

under section 15{2) {b) ©

cuch termination from wages for 7 days to wages for 1 month.

8. Clause 8 prohibits an employer from requiring a pregnant

hazardous or harmful work .

9. Clause 9 provides that an employer shall be liable to criminai

comply with the prokibition mentioned in

employee EtO handle heavy,

prosecution 4f he fails to

clanse B without auy reasonable excuse.

10. Clause 10 prqvides for transitional matters.
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Amend the FEmployment ordinance.

Enacted by the coverna

izlative council thereoi.

r of Hong Xong: with the advice and .

consent of the Led

1. short title

Thig ordinance may be cited as the Fmployment (amendment) (No.

2) Ordinance 1996.

2. comencement
(1) subject to subsection {2} this Ofdinance shall come into
operation on the day on which it is published in the Gazette.
(2} Sections 10, 11, 13, 14, 15 and 18 shall come into

operation on the first annlversary of the day on which this

ordinance 1s published in the Gazette.

3. Tnterpretation

section 2 of the Euployment ordinance {(Cap. 37) iz amended -

(a} in cubsection (1), in the definition of fyages® —

(i) by adding ntincluding travelling allowances

and attendance allowances, attendance

bonus, comaission, overtime pay" after

g1l owances™?
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by repealin

,...m..,.

(ii} -~ by repaaling paragraph (c}) and substituiing

H{g) any commission wnich is of a
gratnitous nature or which is

payable only at the discretion of
the employer:;
(ca) any attendance allowance OL
— attendance bonus which is of a
gratuitous nature or which is

payable only at the discretion of

the smployer;

(cb) any travelling allowance which is
of a non«recurrenﬁ nature:

(cc)
to the employee to defray actual
expenses incurred by him by the
nature of his employuent;

(cd) the value of any travelling
’concession;“;

g subsection (2} (£} and suﬁstituting -

u(f) any annual leave pay under Part
VITEA,

unless the overtime pay is-of a constant
character or the monthly average of the overtime

pay over a period of 12 months {or if not

applicable, such shorter pericd of employment)

immediately preceding the respective dates

specified in subsections (2A} and (2B} is

equivalent to or exceeds 20% of his average

monthly wages during the same period.®;

any travelling allowance payable |
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(¢} by adding -
#(24) In

average of th

{2y, the date specified

subsecktion iz -

(a)

(1)

(c}

{d)

a gvertine

Page 3

39

+he calculation of the monthly

pay undar sphséction
Ffor the purposa of that
in relation te any end of y=axr
payment under part ITa, the
expiry date of the payment period;
in relation to any maternity
leave pay under part IXT, the
commencenent date of maternity
leave;
in relation to any severance
payment undex part va and any
long service payment undexr Part
vB -
(1) subject to subparagraph
(ii), the relevant date;
(ii) where the employee’s
contract of employment
ig terminated by
payment in lieu of
nctice in accaordance
with section 7, the
date on which the
termination takes
affect;
in relation to any sickness

allowance undexr part ViI, the

Firat sickness day¥i
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“.
{e} 1in relation To any holiday pay

{

under Part VIII, +he Tirst day ﬁf
the holidey; and

(£) im ralation to any annual leaye
pay undew part VIIIA, the first
day of the annual lesave.

{2R) Notwithstanding anything contained in

subsection (23}, +he date specified for the

purpose of subsection (2) in relation to any

termination of enmployment is -

(a) subject to paragraph {(b), the
relevant date;

(b} whefe the employee’s contract of
employment is terminated by
payment in 1ien of notice in
accordance with section 7, the
date on which the termination

i takes effect.M.

4. Termination of contract by payment.
in lien of notice

Section 7(4) is repealed and the following substituted -

w(4) For the purposes of this section, and notwithstanding

any other provision af this ordinance, the term “wages'" (1rE)

(a) includes overtime pay of a constant character or

the monthly average of which aver a period of 12

months (or if not applicable, such shorter

period of employment) jmmediately preceding the

date on which the termination takes affect is

equivalent to or oxceeds 20% of his menthly
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avaraga Wages during the same period;
(B} except as provided in paragraph {a): shall be

deemed not ta include'oVertime pay .-

5. section added.

The following is added -

v10a. Deemed termination of contract under gection 7

(1) An employee may terminate his contract of exployment
withouk notice or payment in {jen of notice {f any wages are

month from the day oh which they become due

not paid within one

to him under section 23. .

(2) Whexe 2 contract of employment ja terminated under

subsection (1}, the contract shall be deemed tao be terminated

n accordance with section 7 and the employer

shall be deemed to have agreed to pay to t+he employee the sun

by the employer i
specified in section 7.%-

6. Tnterpratation

gection 11A is amended in the definition of uend of year

payment" by adding “any annual payment ort afier “does not include®.

7. section added
The following is added -

n311AA. Presumption

{1}y It shall be presumed that an annual payment oOr annual

ponus is not of a gratuitous nature and is not payable only at

the discretion of the employer unless there is a written term

or condition in the contract of employment to t+he contrary.

(2} For the avolidance of doubt, 1t is hereby declared

that subsection (1} shall not apply to any contract of

employment made before the commencenent of +his section.”.

T4
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propoxtion of the end of year payment

gection 11F jg amended -

-

(a) in subsection (1) ~

(i) by repealing there? and substiﬁuting
igubject o subsection (12): wﬁere“;
(ii) by repealing npg weeks" and cubstituting "3

monthst?

{(r) by adding -~

ue1a) If it is a fterm oX condition of 2

contract of employment +hat the employee is on

probation, the period of such probation or 2

pexiod of 3 months; whichever is the shorter,

shall be excluded from the calculation of the 3

months/ period undexr subsection (1) -"-

g. - Section added

The following is added —

w35n., TInterest on late payment of wages
(1) subjeckt to subsection (3} if any wages OL any sum
n section 25(2) () are not paid within 7 days from

acore due under section

referred to i
g 23, 24 and 25,

the day om which they b

the employer shall pay interest at the rate specified in
subsecktion (2) on the outstanding amount of wages oL sum from

um become due up +o the date

the date on which such wages ar §

of actual payment.

(2) The rate of interest specified for the purpose of

cubsection (1) shall be the rate fixed bY the Chief Justice by
section 50 of £he® District Court

notice in the cazette -unédexr

ordinance (Cap. 336} .
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(3) No interest shall be payable in respect of any period

nefore the commencenent of +his section.'.

10. General provisions as to employee’s
right to long service payment

secticn 31R 1s amended -

(a) in subsection (1) (a): by repealing

AN

wfhe number of

years of service at the relevant date, specified in

column 2 of the fable in the Fifth Schedule opposite

his age at the date specified in column 1 of that

taple® and substituting "5 years of service at the

relevant date:

(b) Dby repealing subsection (2).

11. Death of employee

gection 31RA is amended —

ta) in subsection (1), bY repealing “the mumber of years

of sexrvice an the date of his death, specifled in

column 2 o the table in the Fifth Schedule, opposite

his age at the date specified in colupn 1 of that

tahle® and substituting "5 years of service on the
date of his death”;

{b} DYy repealing subsection (1R).

12. amount of long service payment

gection 31V{2)(a): (b) and (c) is repealed.

13. »dmount of long service paymant

gection 31V (2){d) and (e) is repealed.
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14. Re—employment after retirement at-a

specified age

Section 312F (1) (b} is amended by repealing "the nupber of Years

of service, anding at the felevant date, specifiad_in column 2 oF

the table in the Fifth schedule opposite his age at the relsvanc

date specified in column 1 of +hat table® and substitutiné 5 years
A

of service ending at the relsvant date™.

15. Section added
wha following is added —

W3LTG. Transitionél

The amendment made by section 14 of the Enployment

(Anendment) (No. 2) Oxdinance 1996 ( of 1996) to section 31ZF

shall not affect efployees who retired before the commencement:

of that amendment; and the provisions of section 31&F as they

read immediatély before such commencement shall continue to

apply as regards such employees as i{f it had not been s©

amended.".

16. Section added
The following is added -

ug3ca. Offences relating to interest on
late payment of wages

Any employer who wilfully and withoult reagonable exXcuse

contravenes section 25A commits an offence and is liable to a

ﬁmeatlmml3ﬂh

17. Table

The Firfth Schedule is amended -
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_ ) 45 .
(a) b¥ repealing -
tress than 41 10
41 g
42 - a";

{h} DY adding "Not mare than!t berore waz,

18, Tahle
The Fifth schedule is repealed.

Explanato Menoprandum

The purposes of this Bill are to amend the definition of wages,

to deem a contract of employment as being terminated by the employer
if he failed to pay wages £o the employee for more +han one month,

presumption that an annual payuent or annual bonus

to provide for a

is not of a gratuitous nature and is neot payable only at the

to reduce the qualifying gexrvice for

o provide

discretion of the .employer,

pro rata end of year payment from 26 weeks to 3 months

payment of interest on outstanding wages, and to remove the

percentage reductidn in long gervice payments by two stages-

2. ¢lause 3 amends the definition of wages to jnciude travelling

allowances, attendance allowances, attendance ponus, commission and

overtime pay. It also amends section 2(2) to include qvertime pay

which is of a constant character or equivalent to or more than 20%

of average monthly wages, in the calculation of wages for the

purpose of employment entitlements.

3. Clause 4 amends asection 7 to provide that the overtime pay as

described in paragraph 2 will be included in the calculation of
wages in lieu of notice.

4. Cclause 3 adds a nevw pravision fox the emplayee to deem a

contract of .employment as being terminated by the employer under

saction 7 if the wages are not paid within one month from the date
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on which they becons due and the ewploysr shall be deemed to have
agreed to pay €O +he employee the sull specified under section 7.
5. clause 7 prasumes that an annual payment or %nnual ponus is not
of a_g;atuitous nature and is not payable only at the giscretion o
the employer unless a written term O condition expresées intention

+g the' contrary.

6. clause 8 reduces the qualifying cervice for pro rata end of

yeaxr payment Tron 26 weeks to 3 months. Any probation peried,

subject to a maximm of 3 months, will be. excluded from the

calculation of qualifying sexvice.

employers haye to pay interest for wages

7- clause 9 provides that

due over 7 days.
8. clauses 10 to 14, 17 and 18 remove the percentage reduction in
long service payments by two stages.

9. clause 15 stipulates that the amendment made ta section 31ZF

shall not affect employees Who retired before the cemmencement of

that amendument.

10. Clause 16 stipulates that failure to pay interest on

cutstanding wages is an offence.
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annex B

&= A Summary of the Proposed Amendments under
' the Fmployment (Amendment) Bill 1996 aund

’ the EZmpIomgnt { Amendmenti No. 22 Bill 1996

. Oualifying service [or BIL aid_materni
Jeave - 26 weeks of continuous emp loyment
before the expected date of commencemsnt

of maternity leave.

« Limitotion _on nupher  of serviving
childven for maternity leave pay : Not more

than 2 surviving children for a pregnant

employee.

. Duration_of maternity Jeave : 4 weeks’
before the expected date of confinement and
6 weeks® after the actal  date  of
confinement. Ti;e .10~wcek maternity
teave will be shortened when the actual date
of confinement comes before the expected

_r date.

e

. To remove the 26-weelk qualifying
service such thata pregoani employes
working under a continuous confract

of employment will be entitled to

uppaid maternity leave. A ‘continuous
contract of employment’ means an
employee having worked continuously
for the same employer for 4 weeks or
more and for at least 18 hours in each
of the weeks.

e
. To remove the Jimitation on number

of surviving children.

]
. To count the 10-week maternity leave’

from the date of commencement of
leave. In case of delay in confinement,
the leave will be extended for a peried
equivalent O fhe delay. Maternity
leave pay wil, however, still be

limited to 10 weeks.

47



. Flexibility in materniy leave rfaking
Maternity leave has to begin 4 weeks before

the expected date of confinement.

Proposed Amendmens

TR

To allow for more flexibility for a
pregnant employee o 'CORMENCE
maternity  [eave. With  the
employer’s consent, the employee can
allocate up to 2 weeks of her 4-week
ante-natal Jeave to be taken after her

confinement.

» Qualifying service  for  employment

protection : An employer is prohibited from
dismissing a pregnant employee after she
has worked for 12 weeks and bas given the

maternity leave notice.

To remove the 12-week quatifying
service. A pregnant employee
working under a continuous contract
of employment will be entitled to

employment protection.

+ Penol damages for wrongfuf termination <

7 days’ wages.

To increase ta 1 month’s wages.

Muternity leave notice : Maternity leave

- notice has to specify the expected date of

confinement and the date of commencement

of maternity leave.

To simplify the maternity leave notice
by remaving the " mandatory
requirements to specify the expected
date of confinement and the date of

commencement of maternity leave.

. Prokibition of hazardous work :

No such provisions.

To prohibit an employer from requiring

a pregoant employee (O handle heavy,

hazardous or harmful work.
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Percentage reduction : For employees
under 45 years of age and with less than
10 years' service, the amount of Long

Service Payment is subject t0 specified

percentage reduction.

“Wages' mean all remuneration,
earnings, allowances, tips and service
charges,  however designated  or
calculated, capable of being expressed in
terms of money, payable to an employee
in respect of work done or to be done

under his contract of employment.

Overtime pay Is not included in the
calculation of wages for the purpose of
wages in lieu of notice, end of year
payment, maternity leave pay, severance
payment; long service paymet, sickness
allowance, holiday pay and anpual leave

pay-

. To remove the percentage reduction in
"Long Service Paymient by 2 stages : first,
employees with 7 yeags' service OF more;

a year later, employees with less than 7

years’ service.

. To also include in- the definition of

‘wages’ favelling allowances,

attendance __allowances, aitendance

borus, commission and overfipe pay,

subject to sore specified exclusions,
such a5 payments or reimbursements ofa
non-contractual and gratuitous namuwe, ac
payablc at the discretion of employer.

. To include ovectime pay which is of 2
constant character or equivalent to or
more than 20% of average monthly
wages in the calculation of wages for the
purpese  of  these emtployment

entitlements.
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. Wages should be paid not later than 7
days after they are due.

« End of year payment refers to any ansual
payment of a contractual nature, and does
not include any annual payment or bonus
which is of a gratuitous nature or which is
payable at the discretion of the employer.

. The.qualifying service for pro rata end of

year payment is 26 weeks.

Payment _of Interest on outstanding

wages : To require ai employer to pay
interest on wages which remain outstanding
7 days after they become due.

Non-payment of wages for over 1 mornth

to be deemed as termination _of

emplopment : To entitle an employee to
deem his contract of employment a5 being
terminated by the employer without notice

if wages are not paid after 1 month from

the due date,

An anmial payment or anaual borwus is not

of a gratuitons nature and is not payable
only at the discretion of the employer
unless a written term or condition expresses
imtention to the contrary.

To reduce the qualifylng service for pro
rata end of year payment to 3 months.
Any probation period, subject to a
maximum of 3 months, Is excluded from

the calculation of qualifying service.
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OUR REF: 9218-MS-01-0106 BATE: 15™ May 2006

YOUR REF:

Mz. Benny Kong
PLEASE REPLY TO: Direct email: litigation@bk.com.hk

BY POST BY FAX (2845 0439) BY FAX (2526 8201)

Mr. Denis Chang, S.C. Jeremy Chan, Esq.
Suites 1517 Two Pacific Place Barrister-at-Taw

88 Queensway, Admiralty Suttes 1517 Two Pacific Place
Hong Kong 88 Queensway, Admiralty
Hong Kong,

Dear Sis,

Re: Drafting A Succinet Opinion Letter

We act for Mr Edward Chan K. M. and refer to the consultation conference with
Counsel on the 9™ May 2006.

At the said conference, Counsel advised and the client agreed to prepare a
succinet opinion letter (“the said Letier”) for the purpose of expressing and/or
advising that it is inappropriate and/or wrong (“the said Purpose™) for the Labour

Department to:-

1} Interpret the provisions, in particular the definition of the term
p
“commission” of the Employment Ordinance, Cap. 57 by using " 37
(& | (“Allegation 17) ; and

(2) Suggeést that amending the provisions, including the said term
“sommission” of the said Ordinance is an act of T FRIT-NIHEFHE R

BEUERE ) (“Allegation 27).

Tustructions

Counsel is instructed to draft the said Letter for the said Purpose and the purpose
of procuring to stop the Labour Department and others from provoking for a

change of the current and existing employment laws relating to “Commission”.
A2
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15" May 2006
Mr. Denis Chang, S.C.
And Jeremy Chan, Esq.

Prior to today’s date, the Labour Department bas repeatedly expressed the
Allegation 1 and Allegation 2 both orally and in writing:

Enclosed please find a copy of document ttled BT ({REVEGD PAFE S A
B RN E circulated by the Labour Department in early
May 2006.

Please note that the said Letter, after drafted will be signed by different
associations and sent to the Labour Department on or before 23" May 2006.

Yours faithfully,
L

wone’| .

ncl

BK/kp

¢.c. client

WK 7-serverbkio\Letier\0000-9599\921 §-M3.doc
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Re: Commission & Holiday Pay, Annual Leave Pav, efc ...

1.1.

1.2.

Statement of Labour Department (May 2006)
on

Proposal to Amend Employment Ordinance

_ COUNSEL’S OPINION —

Introduction

We are instructed that the Labour Department has, apart from
making other public pronouncements through its officials, issued a
Statement dated May 2006 (annexed hereto) proposing that the
Employment Ordinance should be amended in reaction to the

decision of the Court of Final Appeal (“the CFA”) in Lisbeth

Enterprises Ltd. v. Mandy Luk (FACV No. 17 of 2005, 28 Feb

2006).

The Labour Department is apparently actively promoting amending
legislation to include commission in the calculations of holiday pay,
annual leave pay, efc... It is apparently representing to the public that

its proposal (i) does nothing more than to reflect fully “the original
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1.3.

2.1.

2.2.

intent” of the Employment Ordinance (“the Ordinance™), (i) gives .

no “new” legal entitlement to the employee or affect any
fundamental change, and (iii) imposes Do NeW burden on the
employer and therefore will not increase the costs of business. It
asserts that the proposal does nothing more and nothing less than

simply reflects and clarifies “the original legislative intent”.

We were Counsel acting for the appellant Lisbeth Enterprises Ltd. in
the said appeal to the CFA and have been asked to advise on a
couple of legal issues arising from the Labour Department’s

Statement.

1 Question: What legal basis, if any, does the Labour Department
have in purporting to interpret the “original legislative intent” in

manner which it has done or at all ?

In our view, the Labour Department has not stated or demonstrated
the legal basis for contending that the CFA’s decision is in any way
different from the true legjslative intent. We are unable to see any
basis for such a confention. Our answer to the first question,

accordingly, is that so far as we can seg, “none”.

The CFA carefully considered the relevant provisions of the

Ordinance, adopted a “purposive construction” to discover their true
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2.3.

24.

legislative intent, meaning and effect, and unanimously concluded
that the basic monthly salary which the employee “would have”
carned should be included in the calculation of holiday pay and
annual leave pay, but not commission which the employee “might”

have but did not in fact eamn.

In truth, the practice of not including such commission was long
established, and was not confined to this particular employer, but
was an industry-wide practice. If, as contended by the Labour
Department, the “original legislative intent” was that such
commission should be included — why was the practice so widely
accepted for so many years without any protest or challenge uﬁtil
now, and why has the Department not hitherto pointed out that the

practice was contrary to law or suggested that the law be changed or

clarified ?

Far from introducing any new requirement, what the CFA did was to
allow the appeal and restore the Labour Tribunal’s ruling that such
commission should not be included in the calculations. In other
words, it was not the CFA which dropped the bombshell and stirred
up controversy, but the intermediate courts’ judgments (which the
CFA reversed). The decision of the CFA is final. Quite unlike the

position under Chinese Maintand law, the Cowts in Hong Kong are
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3.1.

3.2.

the only organs which can issue authoritative and binding

interpretations of the law, and not executive authorities.

278 Question: Is there any basis for the Labour Department to say
that its proposal to amend the law will add nothing or take away
nothing in terms of the obligations of the employer or the rights of
the employee that already exist under the Employment Ordinance ?

(see the Labour Tribunal’s Statement annexed bereto).

In our view, it is highly misleading to suggest that all that the
proposal will be doing is to clarify the existing law and will not add
to the burden of the employer or give the employee any additional
rights. Our answer to the 2™ question accordingly is also in the

negative.

The law as interpreted by the CEA is the existing law, and under that
law, employers know that they do not need to pay commission twice
over in circumstances similar to the case decided by the CFA. It is
diffcult to see how it can ever be suggested that if the law is
amended to require the employer to pay the commission twice over,
or even a part of it, as part of holiday pay or annual leave pay, that

that is not adding or subtracting anything to the existing law.
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33. In fact any change in the law regarding the inclusion of commission
in holiday pay or annual leave pay may also have significant effect
on the rights and obligations of the employer and employee under
other provisions of the Ordinance; for example, concerning sickness
allowance, maternity leave pay, payment in lieu of notice upon

termination, efc ...

~

).

Denis Chang S.C. 7

eremy S.K:Chan

Dated this 18" day of May 2006.
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Re: Commission & Holiday Pay,

Apnual Leave Pay, eic ...

Statement of Labour Department (May 2006)
on

Proposal to Amend Employment Ordinance

- _ COUNSEL’S OPINION —

Dated this 18™ day of May 2006.

Messrs. Benny Kong & Peter Tang
‘Solicitors

21/F Tesbury Centre

No. 28 Queen’s Road Fast

Hong Kong

Tel: 25193567
Fax: 25193610
Ref 9218-MS-01-0106
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 Question on the motion on the Second Reading of the Bill proposed,
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- (Amendment) Mo, 2y Bill 1996, The Bill seeks to amend the defimifion of a
lawfully eppluvable person, and to impose 2 duty on the employer fo inspect the

trayskdSeument of any person. who is 2ot a permartent resident before ewploying
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128"‘5‘ A 6?1 F & 21 &
& Queen's Road East, Hong Kong
Fax: (852) 2519 3610

S O-R 84
215 1esbury Centre, 2

¢y KONG & PETER TANG
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A %% @ﬁ § % Fﬁ. Tk (852) 2519 3567
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DATE: gt Tyme 2006 B o

OURRER  g918-MS-01-0106
g
Ext 100
Direct Line: 4105 5100
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PErER TANG

PLEASE REPLY TO M. Patrick Kong ' i
Ext; 101

Direct email: pOOlcong@gmajl.com
Dl.rcct Line: 3105 5101

BB.{AN CHAN
e dr AT

2
e - BY POST BY FAX (2845 0439) BY EAX (2526 8201) s
& Direct Linc: 3105 5107

M. Denis Chang, S- C. Jeremy Chan, Fsq.
Associates:

Suites 1517 Two Pacific Place Barpister-at-law A oG
. $8 Queensway, Adrmiralty Spites 1517 Two Pacific Place ﬁxﬁ?—s‘fiﬁﬁ

Hong Kong e

88 Queensway, Admiralty oot Line: 3105 5103
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160
- D:rcctl'.mc 185 5160
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Exk 110
. Direct Line: 3105 5110

EpMoND TEUNG

Re: PDrafting A Succinet Clouasel’s Opinion
5 s SEAEER

N
: Exts 105 ’
. Direct Line: 3105 5105

We act for %ﬁ%ﬁﬁ%‘ eSS and tefer to Counsel’s Opinion dated 18 May racoueram Cra
et AT
| 2006. ke
ﬁ Direct Line: 3105 5119
sved from the Labour Depariment the following * documents,

On 26" May 2006, we 1eCeL
which they purported 1o claim that the papers are the “Original Pohcy Tntent” issued

for reference by the LegCo n 1996:
1) 199645 A 17H %4£%Wﬁﬁﬁﬁ% 18 7 20 BERRESATR0
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" 8™ fune 2006
M. Denis Chang, S.C.
And Jeremy Chan, Esq.

Insfroctions

Counsel is instracted to draft a second apinion on the following issaes for the purpose
of procuring to stop the Labour Department and others from provoking for a change
of the current and existing employment Jaws relating to “Comumisston’:

Issue 1: 'What Jegal basis, if any, does the Labour Department have in purporting to
interpret the “Qriginal Policy Intent BUR 7757 in manner which it has done or at all?

Issue 2: 'What legal action, if any; our clients may take to stop or delay the
legislative process to be initiated by the Labour Department?

We also enclose herewith the following papers jssued by Labour Department for your
reference:~

@  fEaT ({EEEERD wﬁlﬁﬂﬁﬁﬁ%ﬁﬁiﬁi@ﬁmﬁﬁ
1 24 QAEEYE TSRIBEHTINID ; K :

@ e (IR — DTS RHCa R BB BORE RS
. A 25 HigE B PR o gt

Please note that your written opinion is required by our clients at the meeting with the

representatives o3 BEEEEr on 15 Fane 2006.

VK 7-serveribkip\.eter\9000-9999\621 §-CR doc



pe-JUN-2006 14:@3  FROM U aolaouLo

rEREAHEWETE £
FRaTHEERAY SRELEST FHARET FannaR fHost FH2AHmzHME T8
enpRugtende SHTFENT FHLFSLANGY FRABBENEY BRERRTEY
FHBETE  ALRBRFETST TEUMRGT BB AENGT FREBKEANT
BroRUsERed  $EYOELENE  FRAAEY FHEATFEE  FEXATHY
FLERYEY S5 ATARSY FRFILSARZE FSURWRRNET FRARG TEHFRAT
FREBFRER FBLELECLRNEARY FRIARTES REGEEETET

ApaSATRERARDE  WRAAUE L ERERY

% SRS B RBEALE 1R E:2480 7193
wEeHBEHELS & #.: 2793 9867
B BERREELAE {5 B 2897 0254

& MEUR R B SR (BiHs]) THRZERAY

+ %TfEM%%iﬁﬁ%iﬁ=ﬁ%iﬁﬁﬁﬁ@ﬁ%ﬁ(ﬁﬁ%
B1) 238 A RBFEN 0 AETHRBENRE

[FB5RE TG EH] 2006 £ 6 A 1 8% LR ERAN M a
SRR B BT (IRBED]) MASMASRAE REM TR HARRT
AELS F@E > BRERAELEEY > NREFRSEFRED ok 7 7
$3 s BRI GFaSE

[%E%ﬁ]ﬁﬂ%%iﬁﬁéﬁﬂ%’mﬁﬁﬁﬁ155?#&%@@%%
&%%Lﬁﬁﬁﬁﬁz@%*%2%%%&#ﬁ%$=%%ﬁﬂﬁ%ﬁ%%%ﬁ
%ﬂﬁﬁ%%ﬁ%ﬁﬂi%@ﬁﬁﬁﬁiﬁi@ﬂﬁﬂﬁ%ﬁﬁﬁ%“ﬁﬁ%%’
HATEE MTELNY > LHAREFASRERE  FRETEREAE
BAIE R R o

2 EM

& |
[HBELAEHCHBE EHK]
REE RERE
o BEA HRBER EE
2006 £ 6 A 9 A

HHHER  fERTEsERTY
ARSI WRES S RV THFE ARG E
E45 1 (852) 21225082 R (852) 2362 3647 %4 ¢ gmoffice @jewelry.org.hk



po-JUN-2086 14:@3  FROM iU £olzoDLg

TEBEAFHERFEE BR

ZEATURERAY  FhaXRAT rhERESC EARRAREENONT SRR ULEERT 79
FarvEngfzEre FHITEAR AARRFERELT FRUSRATY MEBRREAY
FREsseiatsy SRZHARANY U EHY BT IYLEWAY HEALBHRERET

shomMdsERed SRTIEEREY sEpnfY FRELNEET Faaildw
FRUTHEHT FHELARQAZESY smb lemgRet FHTFLBINE HBAEAG(EE)F RAT
FRBEEAT £RAFATELAMAREHAY FHTAREY HFEREERERETS
BT RERE AR resand BResA T L EARGS EkE H S BATERME

zh: BT EEY RA: 27213494
EETEEEE
RERESR

ﬁ%ﬁﬁﬁamgﬂ%ﬁ(%ﬁﬁWﬂiﬁﬁﬁzﬁiﬁﬁ:

FIpe ﬁ?z%@@@iﬁi%ﬂﬁ%%ﬁ@@%#E%ﬁ%iﬁﬁ%
iﬁ’%%$ﬁﬂﬁﬁﬂi%ﬂ%°é%i%@ﬁﬁﬁ%%%@%ﬁiﬁ’(%
AT A ] i B RRGRET LT AN RRha R
= MEEE o

E%ﬁﬁﬁlﬂamﬁ$6ﬁlH%L%ﬁ@ﬁ&%m%ﬁ@’%ﬁﬁ&ﬂ@
ﬁ(ﬁﬁﬁﬂ)%%%%Aﬁﬁ&ﬁﬁﬁ%l%ﬁﬁ=ﬁ%%iTi%&ﬁ=ﬁ
m&%ﬁ@x%mﬁ%%~ﬁ~%W%m%&v%iﬁﬁ%%#@m%ﬁﬁﬁ@
B BAERBEEEEH S B EEEN v g B - BUREE
Gfadh v ARE B A TARMGLF B

%@%iﬁﬁﬁ@%%iﬁﬁﬁﬁﬁ$%zﬁ%’ﬁ$ﬁﬁﬁﬁISBT%#
@%ﬁ@%ﬁm&[%ﬁ@ﬁ]%k%@ﬁ%@@vﬁﬁw&%%a&mﬁﬁﬁ
ﬁﬁ%&%f%nﬁﬁﬁz%ﬁ’ﬁaﬁm%%ﬁéiﬁ%=ﬁ%%km%@%
@$$m°ﬁﬁW%ilﬁ%ﬁ%%%ﬂﬁ#%ﬁ@’%ﬁ%ﬁﬁ%@ﬁ’%ﬁ
FEFHAR :

4 ER

&% |
[£# 4R HeBHATR]
#HER AER
AEA RER @A
2006 # 6 A 9 &

AHRTR FRARVTHSERAY
B AR R BT 51 AR LR o oG E
@i (852)21225082 A (85223623647 T goifice @jewelry.crghk



l

|

ga-JUN—2086 14:@4  FROM

TO 2514951y

TS Sk 3 )i g FREES
EsmTULEaHY FRERFAE sREREY SHARRAEWEAT 2R/ NEEHE g0
sutEnadaRus FBTTRAY FHENRERAAY sanspmEe  HELFEHT
FApEHy FaYAREENE sauMERe ARV LELEHAR FRESRERNT
A 2B EEHRSY Sas pAeERE ABAAFR ZapAMESYT FRERELT
sagaEie F5epRalA=LY o haeREed FRENUSERNY ERADH S (EBIRRLT
FRREFRR LBRARREELASBRABRART FHPRBHT ERWRERTETS
BABEHRY

smipmae | mEELENAEY  ARRMAFELRAABY EROHGE
B EBRBRINGT 5 #: 28655285
R ERERE
FRAER

W R RIS (iR THAZE AR

SRR X ﬁ@z%ﬁ@%iﬁ%%@&&%ﬁ@%%#ﬁuﬁﬁlﬁﬁ%
iﬁ’%&?ﬁ&ﬁﬁﬁﬁ%%%°£%n%@ﬁ%ﬁ%%@@$ﬁ&ﬁ’K%
%&ﬁﬁ%%ﬁ%ﬁ)%kﬁzﬁ&:ﬁﬁﬁ%ﬁ%ﬁ%@xﬁ%%¢@%$&
EEHEE - '

[ & 200646 A1 R % b EAT R RANM B S SEFIEH
3T (R IREEG]? RS MASERF FERTEH T R A L
I S S S A Ak~ B BE R L ARBRRAEEREAZ T E
sy - EREREFREEH e ERNMGTEES - BT AR AR AL

G Fodk » 485 &G PR LIF R

[o6 e ] B FHT BN WER6 A 1S BTHFRFAETER
REHIEAGREZEH SRR - P BB B ARARRO T
. g HFERAERES ke Ak AR B S e BRATFAE "
ok BAREH ) THETIEF AL BEES RS MARLY
YA R ©

&5 !
[ %5500 8E 8]
#ER ®RER
ZEA RER HE
2006 %6 A 9 &

AR TA T SRR NN RARY
FmAI YR S RREEH PRS- R0E
TiE (852321225082 43K T (852) 2362 3647 T gmoflice @jewelry.org.hk



@9-JUN-20@6 14:@4  FROM TO Zolvsbld e

FEBANHABAE TR, BE :
sEARUSERNT FHEXERT FRAREY FHAMARENERY SEZ IR 2k e 81
#hdIRERERTE FHELTFEREY FagRSefdnd FREBRAMT HEHEAH T
FRUEAYT SREHREATE EaNAERY SHTIBEERST AELERERTYT
HABRYEHHeT AR rEWE  FEESTE FRILTEAT FREERGT
SRTHERT FTheFrRAELT Fav R Rey SaUHinthe ARAENREFRERET
FaBERl e FRAREEELAMRERATE ERFERATE FxAEFRRE TS
HEipafaE R BATEABE

ARWE HEE A e

EReRmny  BRILLHAARL

B RBEHE {55 25277886
ERYEBHUAL
RERER

5ﬁﬁﬁﬁﬁﬁ@ﬁmﬁ?U@&@m)Iﬁﬂka%ﬂkﬁ

SR X ﬁ@i%@@@i&%%ﬂ%%%ﬁ%&ﬁ#ﬁukﬁiﬁﬁ%
iﬁ=%&$ﬁﬁﬁﬁﬁiﬁﬁ%oéﬁﬁ%@%ﬁﬁﬁ%ﬁﬁﬁﬁ&ﬁ’K@
BB R AR] H ARz KRR RS BE T IR E AN FRCOD w2 R
HEHER -

[/ @3] » 20064 6A 1 A W AT BN A A MBURIR S
37 (R D A MAEBAR R TR A R R T IGEH B
P AL SR A Ak ~ B - iR A B REL Y HRaATamRas i e
%%’ﬁK%ﬁﬁ¥i¥@M=mi%ﬁ%m%ﬁﬁﬁ‘ﬁﬁ%ﬁﬁi~&ﬁﬁ
giad v AE REBRB/AH L[

[ a#] B 55T R HRER0 RSB TFTHFAFBATER
REBTERFREZTHR HEEHER-BRAR pe T PR FRB RS
£ MO ERTEREREE B AAGCASHEN S0 RINTHFE &
& X BRREY  THEIE TR SES B EE Oy A WMAE - MBI R AN
R

Fgh  ER

&% |
[£B 4T HEBR H]
#ER HER
BEA RER HEE
2006 56 F 9 &

LT E  FHEATILERNY
% B AR B R4 ST MR LB 7 B-HoEGE
€3 0 (852)2122 5082 4R 1 (852)2362 3647 TR+ gmoffice @jewelry.orghik



o [FE—

@s—JUN-2086 14:94  FROM

E T TS5 E o V4 g TRLES
SR Tes sl FTREARAY ERARNY FEMHLAIWESRY HEAHNERLT g2
prospEdniae SREFRAT FRARHFLANGT FRBAAMES WHIRERET
2BpEEHY FRLBLEFRTT SRUMNEDRY SRV UeERSY HRELGHKERTT
sadERANBeT KBPHELERVT saAety FAZLOWEAR FEFaEhT
SHTAETST FHLARERABER Fab eRRRES FATENEEDRY ERALATHFRARSS

FEREEGE FBARAEELBHHBEBAT FHTERAT FHTREERE T
RAGERNY

. %";’%‘éiﬁﬁ‘ EBERheRAR T _ @fi%%&&%ii#}\%&? “
. FHTERNHSYT | 1 5 25414541
SR AM L
FRAER

Jﬁmﬁﬁﬁﬁ@ﬁWMTQ@ﬁﬁﬁ)Iﬂﬁﬁm@ikﬁ

+ o E 3t %@z%@@ﬁiﬁ%ﬁ@%mﬁﬁﬁﬁﬁ*Em%ﬁlﬁ%%
iﬁ’ﬁ%$ﬁﬁﬁﬁﬁiﬁ%%°é%i%@%%ﬁ%%%@ﬂﬁ&ﬁ’[%
%&%m@%ﬁ%ﬁ]%wﬁz&&1iﬁﬁﬁﬁ%ﬁ%%kﬂﬁﬁ¢@%i&
HAHEE -

[%ﬁ@%]ﬁﬂ%&?éﬂlH%L%ﬁ@ﬁ&%ﬁ%ﬁﬁ’ﬁﬂﬁﬁﬁ@
i (BB ﬂ%ﬁﬁﬁ%#ﬂhﬁf%&&%%#ﬁﬂlﬁﬁﬁ BN R T IFER - &
mm%ﬁﬁﬁ%mﬁéﬁ\ﬁ\Fw%ﬁﬁﬁ’%zﬂﬁ%%ﬁmm%ﬁ%ﬁﬁ
s> BRRREFERES LG EE S EHFERES ECE Ok A £ s
& Fodl v 4A1E F@iFaRMeLHE—8 o

(#ﬁ@ﬁ]&ﬂ%%l%@@%%ﬁ’ﬂﬁ%6ﬁlsa?%ﬁ%%ﬁéﬁ
&ﬁﬁlﬁﬁﬁﬁﬁz@%’%zﬁﬁﬁﬁ#ﬁ%ﬁ=%ﬁ%&ﬁ%ﬁ%%%ﬁ
%o ZMOBEFERERBE Wi S KA A G IFE S A HBABHFE R
X FERFEH LA R F A S FoHERE B EBAE - MAIR KT
W R °

b EW

&4 1
[ %450 405 %]
HEE HRER
AEA BRER #E
2006 £ 6 A 9 H

SEMER SRATHSRREY
£ B A GHRASHE S RVBEI T TSR HGE
Tt (852) 21225082 % (832) 2362 3647 €3 1 gmoffice @jewelry.org.hk

10 25183014 e ——



A9-JTUN-2086 14:@84  FROM TO 25193614 1t

rEBARTEMATHRL BE
SRATUSERTESE FRaikFad BHEART samnelewsne FRAANSRXGE 83
sasSmstnane FSETERY FRESILRNEY FRupANEY WOEERAAYT
sunEne SHERgPEAE  SERARGLE FadhoEnes FHRESEARY
armAtsaned SSTAUegme  FERIAE FREATERY ARASEHT
£3Ea%As FTRLERERFLY FaepteiRrEy FRESURTET AHAEE S (FE)F R
ERBSFAYT ssosLEEARMRAATAE | TRPARREE EZBHESERFTL
Enemmae At liRsHd HNEARAFEERAHEBE AEARhE SASEEERT

% HBVTEEHT 1% &1 28452610
TERERERE

FRERER

Iﬁﬁ&ﬁﬁﬁ@ﬁﬁﬁ?(ﬁﬁ%M)iﬁﬁﬁﬁ%ﬁk@

+ o B %?z%%@ﬁiﬁ%%ﬂﬁ%%%?%ﬁMEM%%lﬁ#%
b &= ﬁt&b?éﬁﬂﬁﬁ%#ﬂiﬁiﬁ%}% o EAEECETBBETSEATH wmREm: [F
sk % ARG 4R aHR] HhELRE & BT TFIEGT AN ERAD 4 B R
EHAMEE -

(%ﬁ@ﬁ)%ﬂm&%6ﬁlHﬁiﬁﬁ@ﬁ&%ﬁ%ﬁ@’ﬁﬂﬁﬁﬁﬁ
ﬂ(@ﬁﬁﬂ)%mémxﬁﬁ&ﬁ%ﬁﬁlﬁﬁﬁ’ﬁ%%%Tﬁ%ﬁw*ﬂ
19 6 AT L 3L 3 AR AR ~ &4 B 4408k TN FEAF e REE T &
%%!ﬁxﬁﬁﬁ$£$@w:m%%ﬁ%ﬁ%ﬁ%ﬁ~ﬁﬁ%ﬁ%i~&@ﬂ
GfetE o MG F &R RRAI LGB

KWE@%Ikﬂ%%lﬁﬁﬁﬁﬂﬁ’mﬁﬁﬁﬁ153?%%%@@%%
&%%iﬁﬁﬁﬁ%z@ﬁ=ﬁﬁﬁ%ﬁﬁﬂ&%%’%ﬁﬁﬁﬁ%ﬁ%%%ﬁ
%°ﬁﬁa%ﬂ%%&ﬁ%ﬁ%’ﬁ%&kﬁ@%%ﬁ%%m’&ﬁ%ﬁi g4y
@iﬁ&i@ﬁ=1ﬁ%ﬁ%%ﬂﬁ%%ﬁ@’%ﬁ%ﬁﬁﬁ%ﬁs%ﬂi%%
B8 R -

b A

R
[FH57HEHA T3]
MER AER
AEA RAR B
2006 6 A 9 H

ABREA T THRWULRATE
A EAMRMY 5] MMEIH TR MO
G T (352)21225082 4EK 1 (852) 23623647 L EF  gmoffice @jewelry.orghik

TOTAL P.BG



po-JUN-2886 1B:36 HIKIMA

_-ﬁiéﬁlﬁﬁ@

a7 (BEEHD) BHEMATE

TIEL U ot

FESAREEHRAGH . AT
sunFUsEREt BSEAEGY FEXS

 ppveastlerne SHETERS. B — 84,
sRuEEEEEay ASEHERREY B
R AT ERTAELRWE P

SRERENET THOARARREEY Fih el
FRBLELY E2om LS BAREHER

FRTRENY amelagsEe  BEESM

et 7

(EA-RAPAGL > o

EETHERE
FRRER

U B TR ()Y THAZERAAR

oG %ﬁz%%@ﬁiﬁiﬁﬁﬁ@ﬁl%%ﬁﬁ@%—ﬁ — AR H AN
3 R ERIUARBRFHE ERrkewEETSACHARA > [F

BAREGHETR] HULBEZRE BEEHETLETAN TR N EEEA
. BEE - |

(%ﬁﬁ%l%mw#ﬁﬂlH%L%ﬁ@%&%ﬁ%ﬁ@’%ﬁﬁﬁ&%
AEGEHTEGE ) AR TEHER R
ﬁm%ﬁﬁi%mﬁ%%‘ﬂ~%%%m%%:%ﬁ&ﬁ%%ﬁwmﬁﬁéﬁ@
%ﬁfﬁxﬁﬁﬁ$zﬁﬁm»m%%ﬁ%&%%&ﬁ\%ﬁ%ﬁﬁn~&ﬁﬁ

Al dR R ESRAFS LG

%@%iﬁ%ﬁﬁﬁﬁlﬁﬁﬁﬁﬁﬁﬁzﬁ%*%%ﬁ%ﬁﬁ155?%%-

AEEeSE AR [BEeR] SRAHERETE gk — R K WEBUF

Bk E T E - RMELAR > LEREFAATEES  BLEAWTAR
S8 e - AV L AR T AR B RE(ERAH > H
FEIFHHK - S

W E )
S E - '
K 1 [£8 50T &HRTE]
' HEE RER
BEA BRER #A&

20066 A 88

FEETRE &3 5 £ =230

SBARCHELE S| SNRTHFSFHRGE
553 (352)2122 5082 R (85223623647 &S ¢ gmofiice @jewelry.org hk



po-JUN-2086 18:35 HKIMA TOIL Eue e

FEBARAEHATH £2 :
cuspHesant SHORAEAY FRIAER FaAHaR Emeny FROAURRBT  op
favpasleant FROTENY smuRELARRY SREPARTE BGREEAT .
FRASERRRAS SFHENREANY saYazay SnviReised ABELAREAAT
npEYLEnss ERTIBLERE  FRRARE SFBEATEAY  TRAREAN

EnTRERE FRARASAELY FETLLARREY eapENEENY AWLENT(FRARAT
fREsESE  FROAATESAUMRRANT savSATNY  CAREIERNEISC -

B ARt EABACRERERE & R 28452610
P ERmAEBASTYRELBALE 4% 5125414541
FHAFEEFLARRE ' A& 252778386
ARGEEIBACERERERE ' 1% B0 28655285

REREER

ﬁﬁﬁﬁﬁaw%hﬁﬁ{%ﬁm%NLMﬁ%zﬁﬁkﬁi

P %@z%@%ﬁm&ﬁ%ﬂﬁ&%ﬁ@%ﬁ~EM%%Lﬁ$%
_iﬁvﬁ&gﬁﬂﬁﬁﬂiﬁﬁﬁni%i&@%%ﬁﬁ%&@&ﬁ&ﬁ=[%
%&ﬂﬁ?%ﬁ@ﬁ]%kﬁiﬁﬁ’ﬁﬁﬁ%ﬁ%i%@kﬁ§%$@%@ﬁ
MaE o o

-Eﬁﬁ%ﬁl%ﬂ%ﬁ?6ﬂlH%L%ﬁ@ﬁg%m%ﬁ@:ﬁmmﬁ$@
ﬁQﬁﬁ%ﬁ}%%%%A$ﬁ&ﬁ§ﬁﬂlﬁﬁﬁ=%%§%Tﬁ%ﬁmgﬁ
ﬁ%%%ﬁi%mﬁ%%-ﬂ‘%%%a%%vﬁﬁﬂﬁ%%ﬁ@ﬁ%&%ﬁ@
%%’ﬁxﬁﬁﬁ¥iﬁﬁﬁ’m%%ﬁ%&%%ﬁﬁ‘ﬁ%%ﬁﬁimﬁﬁ&

et M T EBRIIG IR : ;

'[ﬁﬁﬁﬁl&ﬁéﬁlﬁﬁé%%ﬁ’&ﬁﬁﬁﬂ155?%&%@@%%
&%%lﬁﬁﬁﬁﬁz@%°%ﬁ%%ﬁﬁwﬁ%ﬁ’ﬁﬁﬁﬂﬁ%ﬂ%%%ﬁ
%*ﬁﬂ&%&%%&ﬁ%ﬁ%=&#%kﬁ@%%@ﬁ&ﬁ=ﬁﬁﬁ%§’%
@i%%%%ﬁ'Lﬁéﬁﬁ%ﬂ%ﬁ%ﬁ@’%%%ﬁ%ﬁ%ﬁ*ﬁmi%%
BB R - ;

Hg B

G :
[E245RAEHE &)
MEE RER
AEA WRER #H
2006 526 A 88 |

_ EEHER I FRHRTLLEEART

%%hﬂ&@&@ﬁﬁ%ﬂﬁzﬁ?ag;ﬁ;&ci'
&3 1 (852) 21225082 4R K ¢ (852) 23623647 F 5 1 gmoffice @jewelry.org.hk



TODL £J000 Ut PR

go-JUN-2806 18:36 HKIMA

FEBAATEBE AT BF .
FHUFUSERR T FREARST SHaREE  SHRSAREMLAT SRR ERE 88
FRTERERSARIT SFHETENS FHANFELSHBE FBATANEY SRR
FHASEREETT SEUARERFY FREAFEY Fabldezssd s FTHRAAKERTE
HhEAUETHE T v LEHT FRASET Aprodidads FRSUERET

2RBEEHET FHLBRIRALES sxv peaRREe FHIBUSRYE HRAEMFERARAY
FRERFHT EBeEEEESRAGFRENN Y FETARAE FHETEERPETC

REeIEEHARE RpaBATHLZARGY HERAYBY | RAEBRAST

......... — iy —

&

G b eHEBREEAL 8 5: 2480 7193

rERBABVEAL 1 52 2793 9867

.ﬁﬁﬁﬁﬁﬁﬁﬁ%i ﬁﬁﬂwmﬁ4

;gm&ﬁ&m@ﬁﬁﬁ{ﬁﬁﬁm>lﬁﬁagi%@

R T AR R R 4 A 13 AR 19 8 RAAMET
S (RABEH) 288 B2 R » FHETFEBEARE -

[%%5%%@%%%%]%%%$6H1H%Lﬁﬁ@ﬁ&%@%ﬁﬁ:
mERR ST (RABESD) FAAMAFEAS FRATEGE  BMERT
'ﬂ%%%=ﬁﬁ%%ﬁﬁi%mﬁ%%~@‘%ﬁﬁm%%’%ﬁﬁﬁﬁﬂﬁm

m%ﬁ§ﬁﬁﬁﬁ=ﬁ$%ﬁ%¥£%@mrm%%ﬁ%&%ﬁ%ﬁ~ﬁ%%%
I~ AR A o :

-'(%ﬁ@ﬁ]&ﬂéﬁlﬁﬁﬁﬁﬁ%’mﬁﬁﬁﬁzsaT%ﬁ%%ﬁéﬁ

. EART EEARELEH  AEHEMEA—RRW o KRBT FRARE T

‘ $°ﬁﬁ§%%§ﬁﬂﬁ%@ﬁﬁﬁﬁiﬁ’@Kﬁﬁ&%%ﬁﬁﬁ°gﬁ%%*
C apRas HBTERBY - THAREIARFEEE FRETEREME
BiAl FEARFUHR - :

Fok 3R

s g |
[ %34 RH4HECH]
RER HEE
ZHRA HRER HEA
2006 %6 A 8 B

_&%ﬂ@ﬁ=%%&iﬂﬂﬁ&ﬁ?
. SHAREHREE S KNRTH wE=HoEGE
. FEs 1 (852)21225082 X E ¢ (852) 23623647 55 ¢ gmoffice @jewelry.org hk



g9--JunN-2826 18:36 HKIMA

A = g .U B A. .. n
ants NMoragamard Atsoctien
MoE O ONOW M OB W

B A

+HoL i 2o ( [P NI,

By Fax &By Post
200646782

L R RNAEITRAT CHitEel) X

-
H

|
|
.
ﬁ
; 1
¢

2% LAE

&&&WﬁﬁZ%B%dBISWﬁM&ﬁﬁmﬁﬁﬁﬁ(ﬁM%wrlm#

zﬁﬂk@r#@ﬁﬁﬂﬂ&ﬁﬁm@ﬁ'ﬁ%ﬁﬁ

&R - Hebdi MT

&%ﬁ%%mﬁmiﬁ;%ﬁﬁ@$%m%%%@%&’%hm%°

SRR |
Yok

% 3l & Yo G T
BT & Y 1

1%
N

El
1

o 2 R A AL 1
T & B

CoolRs B %%sﬁetmt}mwm RMEF &

fk | RO RE RN 1 IR AN 26 250R T

PRESER L o e ]

STy Pl T T

ar
FRTA N e

T S

Addrazs . Raam 2658, 2KVE, World Wide Hauso, 10 Doo Voaux Rand T, Canteed, Hong Kong  Tel: {862)2844 R23B E?z; (ﬁsmzszx 8300

87

TOTAL P.84



Re: Commission & Holiday Pay, Annual Leave Pay, efc ...

Statement of Labour Department (24.05.2006)
on

Proposal to Amend Employment Ordinance

— COUNSEL’S OPINION —

We are instructed that the Labour Department has issued various

further Statements dated May 2006.

The Labour Department has apparently said that it does not intend
to propose legislative amendments in relation to the definition of
wages”; of course in section 2(1) of the Employment Ordinance
(“the Ordinance™), wages includes “urless the confext otherwise
requires ... commission ... but does not include ... any commission
which is of a gratuitous nature or which is payable only at the

discretion of the employer™.

As the Court of Final Appeal held in Lisbeth Enterprises Ltd. v.

Mandy Iuk (FACV No. 17 of 2005; 28 February 2006) at

88



paragraph 24 — “holiday pay and annual leave pay form a context
which requires that the word ‘wages’ be read as excluding

commission save possibly for commission accruing and calculated

on a daily basis in amounts varying from day to day™.

In other words, the CFA looked at the context and decided that
notwithstanding the existing definition of “wages”, commission 18
excluded by the context of the relevant provisions (save possibly
for the exception refemred to by the CFA). Hence, proposing 1o
changes to the definition of “wages” does not mean that nothing 1s
being added or subtracted: it all depends on what changes are

made to what other provisions of the Ordinance.

It is wholly misleading for the Labour Department to be
representing to the public that there will therefore “be no changes”,
notwithstanding that legislative amendments will be proposed

(albeit not necessarily to section 2(1) of the Ordinance).

The public should not be left with the erronecus impression that
what the proposed amendments seek to do is to restore the law
back to where it was before the decision of the Labour Tribunal in

the Mandy Luk case (which the CFA unpheld, reversing the Court
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of Appeal’s majority judgment). The truth is such amendments, if
passed, will have the effect of distarbing what the law has been for
many years. In short, the Labour Departmenf should be forthright

enough to spell out the true consequences.

It would be wrong to oversimplify the issues, and such

presentation does not resolve nor assist the problems and concerns

faced by employers and employees.

. The truth of the matter, according to evidence filed in Mandy Luk,
is that the exclusion of commissioﬁ from the calculation of holiday
pay and annual leave pay in circamstances similar to Mandy Luk
has been an industry-wide practice commuon to many different
trades. The CFA judgment, therefore, came as 100 SUrprise,

especially to those who have been following the practice.

Quite to the conirary, it is the Labour Departmeﬁt’s proposals to
change the law (but whilst not so presenting the matter) that has
come as somewhat of a surprise. For example, if the Government
had thought that there was anything wrong with the existing law as
it is or that it does not accord with Governmental p‘olicies or

understanding, it is unexplainable as to why in all these years the
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10.

11.

Labour Department had stood by and refrained from saying
anything all along, apparently condoning the industry-wide
practice and perception of the law (which has now been confirmed

as correct by the CFA).

It should also not be so superficially assumed that any changes in
widening the context of holiday pay / annual leave pay so as to
include commission not presently so included under the existing
law, will necessarily result in benefit to employees generally. Just
for simple example, employers may well be driven to restructure
their financial arrangements, so as to reduce financial exposures,
resulting in employees being worse off than before in reality and in
practice. This is especially so if legislative amendments result m
undue introduction of randomness and unpredictability, so that
employers will in prudence be compelled to err on the side of

conservative caution.

It should be clearly recognised and responsibly presented to the
public that there may be consequences to all sides of the story,
which must be carefully balanced and considered. The proposed
legislative reforms should be clearly presented, and the form and

pature of proposed changes in the law responsibly recognised and
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12.

13.

openly clarified as to what the Government intends, so that their
full implications can be considered and appreciated during the

consultative process.

There is also for example a high degree of arbitraﬁne.:ss involved in
changing the law so that commission paid during periods of
statutory holiday / annual leave be based upon only the last
immediate preceding month’s commission earned. This statutory
formulation is problem ridden and quite unfair. Of course, this is
also directly contrary to the CFA’s Judgment as to those statutory
provisions, and will most certainly Tequire substantive amendment

to the law (and should not be misrepresented otherwise).

For example, both employers and employees would suffer
difficulties in knowing in advance how much. commission would
be paid during periods of statutory holiday / annual leave. There is
also much scope for abuse and financial incentive for
manipulation. Employees would be keen to take leave immediately
after having eamed a lot of commission during one month; whilst
employers would be keen to put employees on leave immediately
after a bad month with low commission. Both employers and

employees would suffer the injustice of uncertainty and
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15.

16.

randomness, depending upon no more than when annual leave /
statutory holiday happens to be taken or occur to fall, or which

month the employee happens fo earn mors o1 Jess commission.

In any event, it 18 a gross misrepresentation to say that there will be
no change in the law or no financial implications, if the proposed
legislative amendments may result in commission being generally
included in holiday pay / annnal leave pay calculations, by simply
taking as reference point the immediate last preceding month. This
will most certainly require adding in new statutory provisions and
statutory formula that the CFA has ruled does not exist within the
present context. It is clearly a change in the law and ought to be

represented as such.

As for the way forward, the Labour Department in acting
transparently and openly, should present the Government’s
proposed legislative amendments so that the public, including in
particular all parties concerned, will be able to comment and be

consulted.

Our understanding is that neither the public nor the industries or

representative bodies have been consulted nor presented with the
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17.

18.

actual legislative amendments that the Government has in mind.
The situation should not be misrepresented as though anybody has

already agreed or consent to the Labour Department’s unilaterally

adopted position or stance.

Only by taking these talks out of the abstract sphere and putting
the proposals in concrete written form, will the Labour Department

be truly able to inform the public what it is that the Government

has in mind.

Of course, seeing the actual proposed legislative aﬁlendments
would also make good the Labour Department’s suggestion that
there will be “no changes” — if that will t;uly be the case, it shonld
be plain to see from the proposed amendments to the statutory

Provisions.

Denis Chang S.C.

Jeremy S.K. Chan

Dated this 15 day of June 2006.
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Re: Commission & Holiday Pay,

Annual Leave Pay, efc ...

Statement of Labour Department (24.05.2006)
on

Proposal to Amend Employment Ordinance

— COUNSEL’S OPINION —

Dated this 15™ day of June 2006.

Messrs. Benny Kong & Peter Tang
Solicitors

21/F Tesbury Centre

‘No. 28 Queen’s Road East

Hong Kong

Tel: 25193567
Pax: 25193610 _
Ref  9218-MS-01-0106
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B as iR LBMRLERT A 21
21/E Tesbury Centre, 28 Queen's Road East, Hong Kong
Tel: (852) 2519 3567 Fax: (852) 2519 3610

A th
OUR REE: 9218-MS-01-0106 DATE: 17" June 2006
YOUR REF: LR LRID/12-1/2-46111
PLEASE REPLY TO: Mr. Benny Kong

Direct email: litigation@bk.com.hk

BY POST BY FAX (2545-2959)

The Labour Department (Labour Relations Division)
The Commissioner for Labour

16/F, Harbour Building

18 Pier Road, Central

Hong Kong

Atin: BEEEESE K BEERILE

Dear Sirs

Re: Employment Ordinance, Cap. 57 and Matters Rélating to
«J egislatare Intent”

We act for BIEZ FLAOTHE2EE and the Associations thereunder.

We refer to the conference held at the offices of The Federation of Hong Kong
Industies on 23™ May 2006 regarding some proposed amendments 1o the
Employment Ordinance, Cap. 57, the letter dated 24™ May 2006 issued by FEE

REeRE g to youand your ensuing reply letter dated 26™ May 2006 issued
to BER R ESHEER.
At the said conference, PEEESESE, the Permanent Secretary for Economic

Development and Labour (Labour) & Commissioner for Labour of The Labour
Department repeatedly mentioned that the above proposed amendments were 10

reflect a “FOEEE” (“the said =)

NI

We are instructed by HEEFEY T SEs 1o énquire for your replies/answers
to the followings:- '

2

WK 7-servenibkip\Letter\9000-29991921 3-MS.doc

Parimers:

BENNY KONG

R e

Ext: 160

Direct Line: 3103 5100

PETER TANG

BpiE AR

Ext 101

Direct Line: 3105 5101

Direct Line: 3105 5107

Associates:

DEREK WONG

Fo CAEAEEF

Ext 103

Direct Line: 3105 5103

Davin KWOK
AT

Ext: 160

Direct Line: 3105 5160

PATRICK KONG

ik G

Ext: 110

Direct Line: 3105 5110

EDMOND YEUNG
5. AET

Ext: 105

Dircct Lize: 3105 5105

JACQUELINE CHAN
A AR

Ext: 119

Direct Line: 3105 511%

@ Printed on recycled paper



2.

17 June 2006

The Labour Department

1. If the said BOERE then in mind of Mr Cheung thereat refers/referred
to those FEEE A madeonor prior to 17" May 1996 (“1996 TR
ﬁ'»); an d

2. If the said BGEERE thenin mind of Mr Cheung thereat refers/referred

to those “BrRERE" made after 17™ May 1996 but before 23 May

2006 (“2006 BEEEE).

We look forward to receiving your prompt replies/answers to the above within the

next seven (7) days.

Yours faithfully

BK/kp
cc. (1) BB REGBITEH

(By Fax: 2362-3647 and By E-mail: gmoffice@) ewelry.org.hk)

(2) Mr Edward Chan (By B-mail: edward@germanpool.co

1)

W75 erverbkip\Lesten9000-999 9\9218-M3.doc
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B EEAE EBHAHE T 20K

21/F. Tesbury Centre, 28 Queen's Road East, Hong Kong

Email: bk@bk.com.hk
Website: www.blk.com.hk

$24 - ARASARFTERKAEZA

Tel: (852) 2519 3567 Fax: (852) 2519 3610

OUR REE: 9218-MS-01-0106 ATE: 17™ June 2006
YOUR REF:
PLEASE REPLY TO: Mt. Benny Kong
Direct email: liti,qaﬁon@bk.com.hk
BYPOST BY FAX (2845 0439) BY FAX (25228201)
M. Denis Chang, S.C.~ Jeremy Chan, Esq.

Suites 1517 Two Pacific Plate

Barrister-at-law

88 Queensway, Admiralty B Suites 1517 Two Pacific Place
. Hong Kong o 88 Queensway, Admiralty
Hong Kong
Dear Sis,

Re: Advice on Employment Ordinance and

Matters Relating fo Legislation Procedures

We act for Mr Chan Kwok Man Edward (BEE R 4e4) and refer to the
forthcoming consultation conference with Counsel next Monday, on the 19" Fune

2006 at 5:30 pm.

Counsel is instructed 1o advise on the following issues thereat:-

1.

If there is (are) any statutory provision(s) in the Employment Ordinance,
Cap. 57 expressing and/or implying that wages include “all
commissions” (“Issue 17);

The legislation procedures for amending the Employment Ordinance,
Cap. 57 and the procedures relating to “Judicial Review” proceedings

(“Issue 27);

The possible means (if any), including Fudicial Review and lawsuits that
can be taken for the purposes of blocking improper legislation
procedures for amending the Employment Ordinance, Cap. 57.

A2

\\K?-server\bkip\Lcttcr\QO00—9999\92ES-MS.doc

Pariners:

BENNY KONG
TR

Ext 100

Direct Line: 3105 5160

PETER TANG
Iz

Ext: 101
Direct Linez 3105 5101

BRIAN CHAN

B 6

Ext: 107

Direct Line: 3105 5107

Associates:

DEREK WONG
AR

Ext 103

Direct Line; 3105 5103

Davio KWoK
JAAR

Exiz 160

Direct Line: 3105 5160

PATRICK KONG

gk G

Ext: 119

Direct Line: 3105 5110

EDMONRD YEUNG
s AT

Ext: 105

Direct Line: 3105 5105

JACQUELINE CHAN
R E

Ext: 119

Direct Line: 3105 5119

A Pointed an recveled naper



17" June 2006
M. Denis Chang, S.C.
And Jeremy Chan, Esq.

Mr Chan Kwok Man, Edward, Mr Armron Shum apd Mr K.B. Chan, the
representatives of the 33 Associations vmder “%ﬁ%ﬁ%@ﬂ%&ﬁi@ =5 will

attend thereat.

We look forward to meeting Counsel next Monday.

Yours faithfully

BX/kp
cc. (1) BHRSFEEWRER
(By Fax: 2362-3647 and By E-mail: emoffice(@y ewelry.org.hk)
(2) Mr Edward Chan (By E-mail: edward@germanpool.com)

WK 7-serventbkip\Latter\9000-9959\92 1 8-MS.doc
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fFEEEAHEBALHEET ©2E
21/F, Tesbury Centre, 28 Queen's Road East, Hong Kong
Tel: (852) 2519 3567 Fax: (852) 2519 3610

Email: blk@bl.com.hkK

Websita: www.bk.com.hk

OUR REF: 9218-MS-01-0106

YOUR REF: TR ILRD/12-1/2-46111

PLEASE REPLY TO: Mr. Benny Kong

Direct email; litipation@bk.com.hk

BY POST BY FAX (2545-2959)

The Labour Department (Labour Relations Division)
The Commissioner for Labour

16/F, Harbour Building

38 Pier Road, Cenizal

Hong Kong

Attn: TRERSRSAE B HEEIEA

Dear Sirs

Re: Employment Ordinance, Cap. 57 and Matters Relating to

«y egislature Intent”

DATE:

17% June 2006

Partuers:

BNy KONG

iR S

Ext: 100

Dircctlip.e: 3105 5100

PETER TANG
ik

Ext; 101

Direct Line: 3105 5101

BrIaN CHAN

s R Eral o

Ext; 107

Direct Line: 3105 5107

Associates:
Derex. WONG

F G
Ext 103
Direct Line: 3104 5103

Davip EWOR
PR E

Ext: 160

Direct Line: 3105 516¢

PATRICR KONG

PE SR 44

Ext: 110

Dirsct Line: 3105 511(

EDMOND YEUNG
Ea it

Ext: 145

Direct Eine: 3105 510!

We act for RS FAmOTHE g ad the Associations thereunder.

We refer to the conference

JACQUELINE CHAN
HE T

Ext: 119

Direct Line: 3105 511

held at the offices of The Federation of Hong Kong

Industries on 23 May 2006 regarding some proposed amendments fo the
Fmployment Ordinance, Cap. 57, the letter dated 24™ May 2006 issued by R

FEGPEEE toyou and your ensuing reply letter dated 26™ May 2006 issued

to BEEREEHE LSS

At the said conference,
Development and Labour

AEmrszsse | the Permanent Secretary for Fconomic
(Labour) & Commissioner

for Labour of The Labour

Department repeatedly mentioned that the above proposed amendments Were to

et b
R [}

reflect a “BEEEE" (“the said

Wo are instructed by B A HIRGRE
to the followings:-

WK 7-server BRIF Letter' 9000 09951921 8-MS doc

to enquire for your replies/answers

A2




2.

17® Fune 2006

The Labour Department

1. If the said BOEEE then in mind of Mr Cheung thereat refers/referred
to those BGREE made on or pror fo 17" May 1996 (“1996 BrEE
=), and

2. Ifthe said BEEEE then in mind of Mr Cheung thereat refersfreferred
to those “TECEEE" made after 17" May 1996 but before 23" May
2006 (2006 BGEEE). _

We look forward to receiving yout prompt replies/answers to the above within the
next seven (7) days.

Yours faithfully
S& .

BK/kp '
ce. (1) BEEREEHRTR
(By Fax: 2362-3647 and By E-mail: gmoffice@jewelry.org.hk)

(2) Mr Edward Chan (By B-mail: edward@germanpool.com)

WK T-server BIKIP\Letter\900G-999N921 8-MS.doc
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AR g ALk E ENBALSGET 21K
21/E Tesbury Centre, 28 Queen's Road East, Hong Kong
Tel: (852) 2519 3567 Fax: (852) 2519 3510

] - FRASARBRLTERARZA
OUR REE: 9218-MS-01-0106 DATE: 22" June 2006 Partaers
Bmg}{ouc
YOUR REF: LR LRD/12-1/2-4611 o
- - Direct Line: 3105 5100
PLEASE REPLY TO: M. Benny Kong %‘I&Arg&
Direct email: litigation@bk.com.hk Ext: 101
] | Direct Line: 3105 5101
TRGE Frar
BY POST BY FAX (2545-2059) URGENT o
Direct Line: 3105 5107
The Labour Department (Labour Relations Division) K
The Commissioner for Labour oG
16/F, Harbour Building SIS
38 Pier Road, Central - : Direct Line: 3105 5103
Hong Kong L DAVID KWOK
Attm: FEEEEZSRG R EHERESAE Ve Direct Line: 3105 5160
. ‘ PATRICK. KONG
e
Dear Sirs Direot Line: 3105 5110
‘ E‘?MOND YEUNG
Re: Labour Department’s Propesal(s) To The E,”f%ﬁﬁﬁ
Employment Ordinance, Cap. 57 Direct Line: 3105 5103
TACQUELINE CHAN
We refer to our letter dated 17" June 2006. RALHR :
Direct Line: 3105 5119

We were given by o
rf@‘%ﬁﬁ@%ﬁﬁﬂﬂ%@ﬁ%ﬁ%ﬁﬁ%ﬁ%%ﬂ%ﬁ%J (“the said
Document”) issued by you to the Labour Advisory Board and passed by the said

Labour Advisory Boatd to our clients.

The said Document stipulates, infer alia six (6 mnos.) proposals reading the
followings:-

A copy of the said Document is enclosed herewith for your easy reference.

A2

WK T-serverbkip\Letier\9000-9599\621 8-MS.doc

ur clients to understand that there bas been a document titled

r% Printed on recvcled paper
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22™ Fune 2006
The Labour Department

the said Labour Advisory Board to reply

Our clients were enquired and asked by
> to amend the Employment Ordinance,

to and make comment on “Your Proposals’
Cap. 57 (“the said Request”).

correct document and/or in making a

To facilitate our clients in targeting the
instructed by our clients to ask for your

prompt reply to the said Request, we are
written confirmation that:-

tated in the said Document reflect

“The six (6 nos.) proposdls s
gll your and your latest proposals to the Employment Ordinance,

Cap. 57"

to the said Request has to be submitted to the said Labour
24 Tyne 2006. For the foregoing reason, We urge
by close of business fOmMOIOW, on the 237

Our clients” reply
Advisory Board on or before

your reply and/or written confirmation
June-2006.

We Took forward to receiving from you tomorrow.

Yours faithfully
{ t
BK/kp

Encl (1page) -
oo () BEEATETEER
(By Fax: 2362-3647 and By E-mail: emoffice(@] ewelry.org.hk)

(2) Mr Edward Chan (By E-mail: edward@geimanpool.com)

\\K7—sarvcr\b}dp\Lcttes\9000-9999\921S-MS.doc
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BY FAX (2519 3610) & MAIL (10 pages)
BTERE (BE)

Iabour Department (Headquarters)

Yaur reference HEEEG: - a218-MS-01-0106
Our reference FEEfEEEs: - LD LRD{12-1/2-46 11
Tel. number BEEHTE - 2852 3517
Fax number SECEEEEES ¢ 2545 2959
23 June 2006

Messrs. Benny Kong & Peter Tang

Solicitors
21/F, Tesbury Centre
28 Queen’s Road East

Hong Kong
(Attn.: Mr. Benny KONG)

Dear Sirs,

Re: Proposed amendmentsﬁ to the Emplovment Ordinance

I refer to your letters of 17 and 22 June 2006.

The one-page Chinese document entitled “{& &1 {{EEEHD
Ll%ﬁﬁ%ﬁ%ﬁﬁﬁﬁﬁﬁﬁﬁ@ﬁﬁﬁ%ﬁ%” attached to your
letter of 22 Tune 2006 was prepared for Labour Advisory Board
Employer Members with a view to facilitating them in their
consultation with members of their associations. The document
was meant to be an aide-memoire setting out the key points of the
issue and, as such, should not be treated as a definitive or exhaustive

staternent of the proposed amendments.

We briefed the Legislative Council Panel on Manpower on
the progress of the amendment proposal at its meetng on 30 May

7006. The bilingual versions of the information paper for the

meeting are enclosed for your ease of reference. The paper is also

available on the website of the Legislative Council at:

English version:

http://www.legco.gov.hk/erS -06/ eng]ish/panels/mp/paperé/
mp05300b2—2119*3—e.pdf ‘

Harbour Building, 38 Pier Road,’ . EenRn-Hena 385t
Centrel, Hong Kong. ERERAE



Chinese version:

http://www.legco.gov.hk/erS _06/chinese/panels/mp/papers/
mp0530cb2-2119-3-c.pdf

Yours faithfully,

P S

(C SKOO)
for Permanent Secretary for Economic Development
and Labour (Labour)/ Commissioner for Labour

Encl.
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L.C Paper No. CB(2)2119/05-06(03)

Tor information on
5 30 May 2006

! Legislative Council Panel on Manpower

| A proposal to amend the Employment OGrdinance
L to adequately express the Govermment’s policy intention concerning
the calculation of statutory entitlements

[ Purpose

. This paper briefs Members on the latest progress on a proposal to
g : amend the Employment Ordinance (“E0”) to put beyond doubt that all

components of “wages”, including commission of a contractual nature,
however designated or calculated, are to be reckoned for the purpose of

E calculating statutory entitlements under the EO.

Background

2. The EO sets out the statutory entitlements of employees and
} specifies the related calculation methods. These statutory entitlements include,

inter alia, wages in lieu of notice (“WILON™) to terminate employment,
) end-of-year payment (“EYP”), materity leave pay (“MLP”), sickness
| allowance (“SA”), holiday pay (“HP”), and annual leave pay (“ALP”).

{ 3. The calculation methods for individual entitlements are provided
E under the respective sections of the EO. Although there are some variations to

the construction of these provisions, they generally make reference to “wages”i
| as defined under section 2 of the EO which expressly include commission of a

5 contractual nature.

% 4. In a recent case before the Court of Final Appeal (CFA), i.e. Lisbeth
) Enterprises Limited vs Mandy LUK (“the Lisbeth case™), it was ruled that

commission accrued and calculated on 2 monthly basis was not to be included 1n
& the calculation of HP and ALP on the ground that sections 41 and 41C of the EO
did not provide for a workable mode of calculation. In the Lisbeth case, the

| employee concerned received a monthly basic salary of $5,600 per month. She

1 {Jnder section 2 of the EQ, “wages” means 2Tl rermmneration, earnings, allowances including travelling
allowances and attendance allowances, atfendance bomus, commission, overtime pay, tips and Service
charges, however designated or calcnlated, capsble of beng expressed in terms of money, payable to an
employee i respect of work done or to be done under his contract of employment, with a few exceplions,

one of which is commission which is of 2 eratnitous nature or which is payable only at the discretion of the

: employer.
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o

1 on a sliding scale dependent on
 The amount of commission
le to the employee after it was

was also contractually entitled to ComMmissio
fhe value of her gross monthly sales volum
varied from month to month and was payab
ascertained at the end of each month.

The CEA’s ruling on the Lisbeth case on 28 February 2006 has
other the relevant provisions under the EO could

policy intention. This has also become an issue

5.
raised the question as to wh
adequately express the original
of considerable public concert.

Government’s Policy Intention

6. The policy intention behind the calculation of statutory entitlements
of employees under the EO is that “wages” inclusive of commission of a
contractual natwre should be used as the basis for all calculations. This is fo
ensure that an employee’s take-home pay would not be affected if he/she enjoys
a statutory entitlement such as taking a statatory holiday or a period of annual

leave.

. [n March 1996, the Labour Advisory Board endorsed a proposal to
amend the definition of “wages” to expressly include commission of a
contractual mature, attendance bonus/allowance, travelling allowance, and
overtime pay if they constifute a regular or substantial part of an employee’s
Wages. The Employment (Amendment)(No-Z) Ordinance 1997 was
subsequently enacted in Jane 1997. This amendment exercise aimed at
removing any ambiguities Or inadequacies in the definition of “wages”, and

putting beyond doubt that commission and some other payments to an employee
are part and parcel of the employee’s wages for the purpose of calculating
statutory entitlements ander the EO. This policy intention was clearly spelt out
in paragraph 20 of the relevant Legistative Council brief, which is reproduced as

follows:

7

“These proposed amendments [to include commission and other

payments in the definition of “wages”] will not create a new
liability on employers to pay cominission, attendance bomus,
attendance allowance, travelling allowance and overtime pay.
Rather, they seek to clarify the nature of these payments when

they are already provided under the contract of employment to

the effect that they should be reckoned as part of an employee’s
wages when calculating the amounts of statutory entitlements
under the Employment Ordinance. Those statutory entiflements
which are calculated on the basis of an employee’s wages mclude

lien of notice to terminate employment, Severance

wages In
payment, long service payment, maternity leave pay and sickness
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allowance (plus penal damages for wrongful termination),
holiday pay, annual leave pay and end-of-year payment.”

Conciliation and Adjudication of Claims

8 Gince the enactment of the Employment (Amendment)(No.2)

'Ordinance 1997 in June 1997, the Labour Relations Division (LRD) of the

Labour Department (LD) has been assisting aggrieved employees to pursue
claims for statutory entitlements calculated on the basis of “wages” as defined
under section 2 of the EO. Regardless of the system and mode of payment,
atwre has always been included as part of wages
in the calculation of the statutory entitlements when the LRD helps to resolve
such claims and disputes. Any claims that cannot be satisfactorily resolved by
conciliation are referred to the Labour Tribunal (LT) or Minox Employment
Claims Adjudication Board (MECAB) for adjudication m accordance with the
amount of claim and number of claimants involved. Despite the CFA ruling on

28 February 2006, we have continued with this referral arrangement to LT and

MECAB on ungesolved claims and disputes. It is for the Court to determine
having regard to the particular facts of

whether the CEA’s ruling would apply.

commission of a contractaal n

the case.
Amendment Proposal
9. The tecent Lisbeth case has shown that the Government’s policy

flected. We therefore need to amend the

intention has not been fully re
provisions for HP and ALP such that commission of a contractual pature,

regardless of the system and mode of payment, should form part of an
employee’s wages for the purpose of calculating HP and ALP. This is to ensure

certainty of the law for the purposes of compliance and enforcement.

We are aware of the fact that the CFA’s ruling may have read-across
implications on other provisions of the EO. Given that the provisions for

WILON, EYP, MLP or SA have a construction similar to that of HP and ALP,

for the avoidance of doubt and ambiguity, we propose to make similar

clarifications to the mode of calculation of these statutory benefits.

10.

Accordingly, legislative gmendments would be required n respect

11.
the following statutory entitlements under the EO:

of the calculation methods for
(i) Sections7 and 8A on WILON;
(i) Sections 114, 11D and 11F(2) on EYP;
(iif)  Sections 14(3), 15(2) and 15(3) on MLP;
(iv) Sections 33(4BA) and 35 on SA;
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T,

(v) Section4l onHF; and
(vi) Section41C onALP.

ections would need to be amended to ensure that all
components of wages inclusive of comuuission of a contractual nature would
be netted in the calculation of the relevant statutory entitlements. As regards

the mode of calculation, it is proposed that the existing and well-tried mode,

which makes reference fo the average daily wages of an employee during the
loyee on each

latest month (i.e. the average of the daily wages earned by an ep
day on which he worked during every complete wage period, comprising not
less than 28 days and not more than 31 days, immediately preceding or expiring
on the statutory holiday, first day of the annual leave, Or other relevant dates),
should be maintained as the basis for the calculation of statutory entitlements.

12. These s

13. Tt must be emphasized that the proposed amendments do not seek to
introduce any new rights and benefits for employees, or create new obligations
for employers. Nor do they seek to make any fundamental change to the mode
of calculation of the existing statutory entitlements. They are designed solely to
adequately express the original policy intention as highlighted at paragraphs 6

and 7 above, no more nor less.

Consultation

14. The Labour Advisory Board has been consulted on the proposal.

Employee Members were supportive of the proposal. Employer Members
accepted the need to address the problem. However, in view of the concern
and worries of the business sector, they hoped to have more time to examine the

issue more fully.

Way Forward

15. The LD will spare no effort in bringing the employer and employee
sides of the Labour Advisory Board together with a view to formulating an
amendment proposal for Members® discussion as Soom as possible. At the same
time, we will continue {0 discuss with the relevant employer groups in an effort

to allay their worries and address their CONCEIns.

Economic Development and Labour Bureau
Labour Department
May 2006
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