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Dear Mr Ying, 
 

Interception of Communications and Surveillance Bill 
 
 We are scrutinizing the legal and drafting aspects of the above Bill with a 
view to assist Members.  In addition to the questions raised at the meetings of the 
Bills Committee, we would be grateful for your clarifications of the following: 
 
Clause 2  Interpretation 
 
In the definition of “head”, what does “any deputy of the head of the department” 
mean? Is there any inconsistency between the English and Chinese texts? 
 
In Clause 2(2), why is there no reasonable expectation of privacy in relation to any 
activity carried out in public place? 
 
In Clause 2(5), what is “data produced in association with the communication”? 
 
In Clause 2(7), who is the person to act in or perform the functions of the panel judge 
when he is no longer holding office or unable to perform the functions of such office?  
Does that person need to be appointed by the Chief Executive and subject to integrity 
checking?  What is the purpose of this sub-clause insofar as a panel judge is 
concerned? 
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Clause 3 Conditions for prescribed authorization 
 
What is the difference between “public security” and “public safety or security” used 
in the Executive Order?  What are the scope and nature of matters intended to be 
covered by the term “public security”?  We enclose for your reference the definition 
of “terrorist act” in the United Nations (Anti-Terrorism Measures) Ordinance (Cap. 
575).  Would the Administration consider the drafting approach in that definition 
assist the concern of Members for a clear definition? 
 
How would a panel judge assess “in operational terms” under Clause 3(1)(b)(i)?  
 
Clause 4 Prohibition on interception 
 
What kind of telecommunications transmitted by radiocommunications are intended to 
be covered and excluded by Clause 4(2)(b)? 
 
Please set out the types of interception under other enactments referred to in Clause 
4(2)(c). 
 
Clause 6 Panel judges 
Schedule 2 Procedures of and other matters relating to panel judge 
 
Since it is possible to apply for judicial review of decisions of eligible judges, would 
there be integrity checking of those judges hearing the judicial review and any appeal 
of the review? 
  
In Clause 6(2), is reappointment also on the recommendation of CJ? 
 
Under section 4 of Schedule 2, is there any conflict for a panel judge to act judicially 
when he is performing a non-judicial function?   
 
Clause 8 Application for judicial authorization 
 
Is there any prohibition against making an application to another panel judge if a 
previous application has been refused?  Has the Administration considered whether 
there is any need requiring reference to previous application being made? 
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Clause 11 Application for renewal of judicial authorization 
Clause 17 Application for renewal of executive authorization 
 
If an application for renewal is not made before an authorization ceases to have effect, 
is there any prohibition against making a fresh application?  If not, is there any 
requirement to refer to previous applications being made? 

 
What would be the arrangements for application for renewal of judicial authorization? 
Would the same panel judge deal with renewal of application that he has previously 
approved? 
 
Clause 23 Application for confirmation of emergency authorization 
 
Please confirm whether information obtained by carrying out interception or Type 1 
surveillance pursuant to an emergency authorization to which no application for 
confirmation has been made would not be destroyed if it could otherwise be obtained.  
If not, how would such information be used?  Would the same policy apply under 
Clauses 24, 26 and 27? 
 
Clause 26 Application for confirmation of prescribed authorization or renewal 

issued or granted upon oral application 
Clause 27 Determination of application for confirmation of prescribed 

authorization or renewal issued or granted unpon oral application 
 
The drafting is not clear if it is the head of department or the relevant authority who 
would decide the extent to which information would be destroyed under Clauses 26 
and 27. 
 
Clause 29 What a prescribed authorization may authorize or require 
Clause 30 What a prescribed authorization further authorizes 
 
Why does Clause 29(6) and (7) use “also authorizes”?  This is not consistent with the 
heading of the clause nor does it reflect the policy intent stated in the Explanatory 
Memorandum.  You may note that “further” is used in Clause 30 and its heading. 
 
Clause 31 Prescribed authorization may be issued or renewed subject to 

conditions 
 
Does Clause 31 intend that the relevant authority may specify any condition in a 
prescribed authorization that would apply to any subsequent authorizations? What is 
“further authorization or requirement”?  If so, can the relevant authority involved in 
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the subsequent application for authorization amend or revoke the condition when 
issuing further authorization or requirement? 
 
Clause 38 The Commissioner 
 
Is it possible to apply for judicial review of the decision of the Commissioner? 
 
Is reappointment also on the recommendation of CJ? 
 
Is it possible that the Commissioner may face a conflict of interest situation in his 
review or examination?  If so, what could be the solution? 
 
Clause 39 Functions of Commissioner 
 
What other functions are anticipated to be imposed or conferred on the Commissioner 
under the regulation to be made under Clause 62 and other enactments? 
 
What powers does the Commissioner have in conducting reviews and carrying out 
examinations?  Is it necessary to specify them in the Bill? 
 
Clause 43 Examination by Commissioner 
 
Would the applicant be informed that the Commissioner would not give any notice or 
make any order?  Can the Commissioner give notice or make order when it is no 
longer prejudicial to the prevention or detection of crime or the protection of public 
security? 
 
Clause 47 Annual reports to Chief Executive by Commissioner 
 
What would be the anticipated circumstances that publication of any matter in the 
annual report would be prejudicial to the prevention or detection of crime or the 
protection of public security? 
 
Clause 58 Non-admissibility of telecommunications interception product 
 
What is the intention of this Clause? What does it mean by proceedings before any 
court to prove that a relevant offence has been committed? What kind of offence does 
the term “relevant offence” include? What does “information that continues to be 
available for disclosure” mean? 
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Clause 59 Code of Practice 
 
Is the Code of Practice to be made public and would it be subject to scrutiny of the 
Legislative Council?  Would the Code be ready at the time when the Bill comes into 
operation? 
 
Clause 61 Immunity 
 
Please confirm that under Clause 61, there is no immunity for liability for entry on to 
premises or interference with property without permission.  What is the purpose of 
the phrase “only of”? 
 
Clause 65 Transitional arrangements 
 
What is the policy intent of this Clause? 
 
Schedule 5 Consequential Amendments 
 
New Section 33 of the Telecommunications Ordinance 
 
What are the reasons for this new section, in particular the power of the Chief 
Executive to order that any class of messages to be intercepted for the execution of 
prescribed authorizations? 
 
New section 58A of the Personal Data (Privacy) Ordinance 
 
Please clarify why section 57 (personal data held for the purposes of safeguarding 
security, defence or international relations) and 58 (personal data for the purposes of 
the prevention or detection of crime) of the Personal Data (Privacy) Ordinance would 
not duplicate the new section 58A. 
 
Section 17 of the Official Secrets Ordinance 
 
Why does the amendment cover only interception product and not surveillance 
product? 
 
 We are still studying the Bill and may seek further clarifications from you if 
necessary.  
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Yours sincerely, 

 
 
 
 
 

(Lee Yu-sung) 
Senior Assistant Legal Adviser 
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