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Dear Mr Ying,

Interception of Communications and Surveillance Bill

We write further to our letter of 10 April.

Legal professional privilege

Please confirm whether legal professional privilege (LPP) applies to communications
between a client and his legal adviser for the purpose of obtaining legal advice in
furtherance of a civil wrong, i.e. a non-criminal purpose (eg. to commit a tortious act).

According to paragraph 6 of the Administration’s Response for the meeting on 12
April 2006 (LC Paper No. CB(2) 1693/05-06(01) (SB Ref : ICSB 4/06)), it is
necessary to retain postal interception and covert surveillance products “for the
prosecutor to carry out his duty to ensure a fair trial in a future proceeding”. Please
clarify whether this is the same as the test set out in Clause 56(2)(b), i.e. that it is
necessary for the purposes of any civil or criminal proceedings before any court that
are pending or are likely to be instituted.

Paragraph 7 of the said Administration’s Response sets out the policy intent of the
proposed amendments to the Bill in relation to the use and destruction of products
protected by LPP. Would the prosecutor “carry out his duty to ensure a fair trial” in
the same way as provided in Clause 58 in relation to telecommunications interception
products?



Clause 58(6) provides that a judge may direct the person conducting the prosecution
of any offence to make any admission of fact as the judge considers essential to secure
the fairness of the trial of that offence. Would this procedure apply to products
protected by LPP? Is this the same as proof by formal admission under section 65C
of the Criminal Procedure Ordinance (Cap. 221)(Annex A)?

Public security

In paragraph 6 of the Administration’s Response for the meeting on 19 April 2006 (LC
Paper No. CB(2) 1742/05-06(01) (SB Ref : ICSB 5/06)), the Administration explains
that there are difficulties in giving the term “public security” and similar terms an
exhaustive definition. The case of Esbester v UK of 1993 is cited in footnote 2
where the European Commission of Human Rights has stated that the term “national
security” is not amenable to exhaustive definition.

You may note that “national security” is defined both in the Societies Ordinance
(Cap. 151) and the Public Order Ordinance (Cap. 245) as “the safeguarding of the
territorial integrity and the independence of the People’s Republic of China”. The
definition was introduced by two Amendment Bills in July 1997 and according to the
Administration, the definition is taken from the United Nations publication “Freedom
of the Individual under Law: an Analysis of Article 29 of the Universal Declaration of
Human Rights” (Paper No. 72 on the National Security (Legislative Provisions) Bill at
Annex B). It would assist the Bills Committee if you could consider this definition
when responding to the Bills Committee’s request to explain whether “national
security” would be covered by “public security”.

Before the introduction of the 1997 Amendment Bill to the Societies Ordinance, the
Secretary for Security may prohibit the operation of a society if he reasonably
believed that the operation or continued operation might be prejudicial to the “security
of Hong Kong, or to public safety or public order”. This provision was introduced
by the Societies (Amendment) Ordinance 1992 (75 of 1992), and on resumption of the
Second Reading debate on 15 July 1992, the then Secretary for Security explained that
the expression “security of Hong Kong” could refer only to the survival or
well-being of the territory as a whole and not simply to the well-being of sectional or
lesser interests, or to the interests or well-being of the Government. The power to
prohibit societies would be exercised only in situations where there were strong
reasons for believing that the operation or continued operation of a society would
prejudice either the security of Hong Kong, in the restrictive sense to which he had



referred, or would constitute a real and serious threat to public safety or public order
in the territory, for example, because it promoted terrorism. It would assist the Bills
Committee if the Administration could compare “public security” with “security of
Hong Kong” when responding to the Bills Committee’s request to explain whether
risks with no direct relevance to Hong Kong would be covered by “public security”.

“Acting judicially”

Paragraph 18 of the Administration’s Response for the meeting on 19 April 2006 (LC
Paper No. CB(2) 1742/05-06(01) (SB Ref : ICSB 5/06)) sets out the policy intent of
the expression “acting judicially”. It describes the manner in which a panel judge
should exercise his powers, and it does not require him to act as a judge.

The expression is given a particular meaning in the Oaths and Declarations Ordinance
(Cap. 11), which is not relevant to the present context. The expression in the
Evidence Ordinance (Cap. 8) and the Companies Ordinance (Cap. 32) relates to taking
judicial notice and is also irrelevant. Section 64(4) of the Interpretation and General
Clauses Ordinance (Cap. 1) is similar to the present context because it compares the
difference between acting in an administrative or executive capacity and judicial or
quasi-judicial capacity. You will appreciate that “}[Hﬁﬁﬁyi?" is used to describe
“judicial capacity”. In light of the above analysis, it is our view that “I'] [ =4 %
H{” would be a more accurate term for “acting judicially” in the Bill and would be

grateful if you could reconsider it.

Code of Practice

Clause 59(1) provides that the Code of Practice is issued for the purpose of providing
practical guidance to officers of the departments. Under Clause 59(4), such officers
shall have regard to the provisions of the Code in performing any function under the
Bill. However, “relevant requirement” is defined in Clause 2 to include any
applicable requirement under the Code of Practice. One of the functions of the
Commissioner under Clauses 39 and 40 is to oversee the compliance with the relevant
requirements and to conduct reviews as he considers necessary. It is also the
obligation of the head of department under Clauses 52 and 54 to arrange for regular
review and to submit to the Commissioner a report of failure by the department or its
officers to comply with the relevant requirements. Please clarify the status of the
Code of Practice.



It is stated in paragraph 12 of the Administration’s Response for the meeting on 6
April 2006 (LC Paper No. CB(2) 1623/05-06(01) (SB Ref : ICSB 3/06)) that
provisions will be included in the Code of Practice to clearly set out the possible
consequence of any breach of the relevant requirements. Would the Administration
make any distinction between a breach of a provision in the Bill, a breach of the Code
of Practice and a condition in a prescribed authorization or device retrieval warrant?

How would the Code be published and made public? There is no express provision
in Clause 59. Clause 59(3) provides for revision of the whole or any part by the
Secretary for Security in a manner consistent with his power to issue the Code, but the
manner has not been specified in Clause 59(1).

Under Clause 49(2), where the Commissioner makes any recommendation to the
Secretary for Security for revision of the Code, is the Secretary obliged to implement
them or would the Secretary be only required to notify the Commissioner if he
implements them?

Section 3 Schedule 2 Provisions for documents and records compiled by or made
available to panel judge

What is the significance of a panel judge affixing his seal to a packet sealed by his
order? Does every panel judge have his own seal?

We are still studying the Chinese text of the Bill and may seek further clarifications
from you if necessary.

Yours sincerely,

(Bernice Wong)
Assistant Legal Adviser

Encl

c.c. D ofJ (Attn : Ms Sherman Chan) (Fax : 2869 1302)
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CAPF, 221 Criminal Procedure

{7} A document required by this section to be served on any person may
be served—
(@) by delivering it to him or to his solicitor; or
(&) in the case of u body corporate, by delivering it to the secretary
or clerk of the body at its registered or principal office or by
sending it by registered post addressed to the secretary or clerk
of that body at that office.
(8) In this section, “court” (MEE) includes the District Court and a
magistrate, (Added 34 of 1972 5. 11)
(Added 5 af 1971 5. 6)
[¢f 1967 ¢ 803 9 UK)

65C. Praof by formal admission

(1} Subject to the provisions of this section, any fact of which oral
evidence may be given in any criminal proceedings may be admitted for the
purpose of those proceedings by or on behalf of the prosecutor or defendanl
and the admission by any party of any such fact under this section shall as
against that party be conclusive evidence in those proceedings of the fact
admitted.

(2). An admission under this section—

(@) may be made before or during the proceedings;

{6) if made otherwise than in court, shall be in writing;

(¢} if made in writing by an individual, shall purport to be sigred by
the person making it and, if so made by a body corporate, shall
purport to be signed by a.director or manager, or the secretary
or clerk, or some-other similar afficer of the bady cotparate;

(d} if made on behalf of a defendant who is an individual, shall be
made by his counse! or solicifor: ‘

() if made at any stage before the trial by a defendant who js an . -

individual, must be approved by his counsel or solicitor (whether

at the time it was made or subsequently) before or during the

_ proceadings in question; . _

(/) may be made in either official language. (Added 51 of 1995

: 5 14) o B o o
“(3) An admissioii Gnder thig section for the purpose of proceedings

 relating to-any matter shall be treated as an admission for the purpaose of any

subsequent criminal proceedings relating to that matter (including any appeal
or retzial), S o

(4) ‘An admission under this section ray with the leave of the courl be
withdrawn in the proceedings for- the purpose of which it is made or any

" subsequent criminal proceedings relating to the same matter,
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CAP. 221 Criminal Procedure 53

(5) In this section, “court” (M%&) includes the District Court and &
magistrate. (Added 34 af 1972 5. 12}

(Added 5 of 1971 5. 6)

lef 1967 ¢. 80 5. 10 UK

65D. Notice of alibi

(I} On a trial on indictment the defendant shail not without the leave of
the court adduce evidence in support of an alibi unless, before the end of the
piesctibed period, he gives notice of particulars of ihe alibi.

_(2) Without prejudice to subsection (1), on any such trial the defendant
shall not without the leave of the court call any other person to give evidence
in support of an alibi unless—

(@) the notice under subsection (1) includes the name and address of
the witness or, if the name and address is not known to the
defendant at the lime he gives the notice, any information in his
possession- which might be of material assistance in finding the
witness; :

{6) if the name or the address is not included in that notice, the
court is satisfied that the defendant, before giving the notice,
took and thereafter continued to take all reasonable steps to
secure that the name or address would be ascertained;

(¢} if the name or the address is not included in that notice. but
the defendant subsequently discovers the name or address or
receives other information which-might be of material assistance
in {inding the witness, he {orthwith gives notice of the name,
address or other information, as the case may be; ‘

(@) il the defendant is notified by or on bebalf of the prosecutor that

the witness has not been traced by the name or at the address’

given, he forthwith gives notice of any such information whith is
then in his possession or, on subsequently receiving any such
information, fosthwith gives notice of it. o
(3} The court shall not refuse leave under this section if it appears lo.the
court that the defendant was not informed in accordance with the provisions

- of section 85A of the Magistrates: Ordinance (Cap. 227), section 778 of-the -

District Court Ordinance (Cap. 336} or section 4 of the Complex Commercial

" Crimes Ordinance (Cap. 394), as the case may be, of the requirements of this

section, (Amended 57 qf 1988 5. 30; 59 of 1992 5. 7) .

(4} Any evidence tendered lo disprove an alibi may, subject to any
directions by the court as to the time it is to be given, be given before or after
evidence is given in support of the alibi.
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o Anpex B

National Security (Legislafive Provisions) Bill:
Definition of “National Security” in the Societies' Ordinance ..

lnfroduction

This paper sets out the Administration's response on the question'
regarding the background of the definition of term “national security” in the
existing Societies Ordinance (Cap. 151), as raised at the meeting of te Bills
Committee on 20 May 2003. : 8 :

Definition of “national security”

2. The term. “national .security” is defined in . both the Societies '
Ordinance and the Public Order Ordinance (Cap. 245) as “the safeguardirig of the
territorial integrity and the independence of the People's Republic of China.” It

is proposed to adopt the same definition in the Official Secrets Ordinanee (Cap.
521). |

3. The definition of “national security” is taken from the United Nations
publication “Freedom of the Individual under Law: an Analysis of Article 29 -of
the Universal Declaration of Human Rights”', which says in regard to ‘national
security (para. 1028) - Lk

“National security means peace and stability in the community. . The
concept would seem to relate to measures cnacted with a: view 1o
safeguarding territorial integrity and national independence from
any external threat. It covers any activity prejudicial to the very
existence of the State. Nevertheless, this requirement shouid not be
used as a pretext for imposing arbitrary limitations or restrietions on
the exercise of human rights and freedoms.” (emphasis added)

Security Bureau
June 2003

' Erica-lrene A Daes, Freedom of the Individual 'under Law: An Analysis of Article 29 of the
Universal Declaration of Human Rights, ‘Human Rights Study Series No.. 3, United
Nations publication (Sales No. E.89.XIV 5}, 1990 '
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