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INTRODUCTION
The decision of whether or not to prosecute is a vital one. Vital for the suspect. Vital for the victim. Vital for the community. Great care must always be
taken. A decision to prosecute should only be taken after the evidence and the surrounding factors, including those which are favourable to the suspect,
have been carefully evaluated. An erroneous prosecution decision may erode public confidence in the criminal process.
High qualities are expected of the modern prosecutor. Good judgment. Complete integrity. An innate sense of fair play. A gut feeling for what is right and
what is wrong. And fearlessness. Once a decision has been taken, it must be adhered to if it is right, no matter what. However, the modern prosecutor, who
is trained to conduct his or her duties with skill, industry and vigour, must operate within the ambit of a defined and understandable prosecution policy.
The prosecutor is engaged directly in the administration of criminal justice. Prosecutorial discretion has to be exercised at the advisory stage, at trial and at
the appellate level. That discretion must always be exercised in a way that is objective, fair and consistent. Decisions of whether or not to prosecute can be
hard and controversial, and the profession of prosecutor is not for the faint-hearted. Morris Rosenberg, Deputy Minister of Justice, Canada has explained :
"Carrying out the duties of a prosecutor is difficult. It requires solid professional judgment and legal competence, a large dose of practical life
experience and the capacity to work in an atmosphere of great stress. Not everyone can do this. Moreover, there is no recipe that guarantees the
right answer in every case, and in many cases reasonable persons may differ. A prosecutor who expects certainty and absolute truth is in the wrong
business. The exercise of prosecutorial discretion is not an exact science. The more numerous and complex the issues, the greater the margin for
error.¡¨
It has never been the position that those suspected of criminal offences must automatically face prosecution. A charge is only ever appropriate if it is in the
public interest. In determining where exactly the public interest may be said to lie the prosecutor must examine all the factors and the circumstances. These
vary from case to case, and no two cases are ever exactly the same. The prosecutor does not operate as a rubber stamp, and it would not be right to
pursue every case without regard to the justice of the situation. In general, the more serious the offence, the more likely is it that the public interest will
require a prosecution.
The prosecutor exercises an important discretion on behalf of the community of whether to institute a prosecution, and how to conduct a prosecution which
has begun. The community for its part has a legitimate interest in the work of its prosecution service. The purpose of The Statement of Prosecution Policy
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and Practice is therefore not only to promote fair and consistent decision making in relation to public prosecutions amongst the prosecutors themselves, but
also to make the prosecutorial process more understandable and open to the people of Hong Kong.

PROSECUTION POLICY AND PRACTICE
1. The Independence of the Department of Justice
1.1
The Department of Justice is responsible for the conduct of criminal proceedings in Hong Kong. In the discharge of that function the Department
enjoys an independence which is constitutionally guaranteed. Article 63 of the Basic Law of Hong Kong stipulates that the Department 'shall control criminal
prosecutions, free from any interference'. That the notion of prosecutorial independence enjoys an entrenched status enables prosecutors to discharge their
duties to the public within secure parameters. Prosecutors act independently without the fear of political interference or improper or undue influence. At the
same time, the Secretary for Justice is accountable for their decisions and actions.

2. The Position of the Secretary for Justice
2.1
As Head of the Department of Justice, the Secretary for Justice stands, for all practical purposes, in the same position as did the Attorney General of
Hong Kong in relation to the Government of Hong Kong prior to the resumption of the exercise of sovereignty by the People's Republic of China in 1997.
2.2

The Secretary for Justice is responsible for varied duties which either involve or are related to the prosecution of offences. These include :
(a) the application of the criminal law;
(b) the formulation of prosecution policy;
(c) the superintendence of the Director of Public Prosecutions and of those who prosecute in Hong Kong.

In the discharge of these and other of the prosecutorial functions, the Secretary exercises an independent discretion.
2.3

In 1959 ministerial statements were made in the Parliament of the United Kingdom that :
"it would be ..... a very bad thing if this House or the Cabinet of the day tried to influence the semi-judicial functions of the Law Officers in the
institution or dropping of prosecutions ....."
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and an earlier statement of policy was endorsed, namely :
"The Attorney General should absolutely decline to receive orders even from the Prime Minister or Cabinet or anyone else ..... (as to whether) ..... he
should prosecute or not."
The Secretary for Justice adopts a like stance.
2.4
The Court of Appeal has held that the powers and responsibilities of the Attorney General of Hong Kong are the same as those of the Attorney
General in England (see Cheung Sou-yat v R [1979] HKLR 630). This constitutional doctrine was recognized by the Hong Kong Government in 1963, when
it issued a guidance note stating that :
"It is the Attorney General who is responsible for all prosecutions in Hong Kong. It is for the Attorney General alone to decide whether or not
prosecutions shall be instituted in any particular case or class of case, and his responsibility to control and conduct them."
2.5
The responsibility of the Secretary for Justice in relation to prosecutions is identical. In exercising those responsibilities the Secretary has, like the
former Attorneys General of Hong Kong, to bear in mind the public interest and the independence of the prosecution function. In 1951, Sir Hartley
Shawcross KC, Attorney General of England and Wales, told the House of Commons that :
"I think the true doctrine is that it is the duty of an Attorney General, in deciding whether or not to authorize a prosecution, to acquaint himself with all
the relevant facts, including for instance the effect which the prosecution, successful or unsuccessful as the case may be, would have upon public
morale and order, and with any other considerations affecting public policy. In order so to inform himself, he may, although I do not think he is
obliged to, consult with any of his colleagues in the Government, and indeed, as Lord Simon once said, he would in some cases be a fool if he did
not.
On the other hand the assistance of his colleagues is confined to informing him of particular considerations which might affect his own decision and
does not consist, and must not consist, in telling him what that decision ought to be.
The responsibility for the eventual decision rests with the Attorney General and he is not to be put under pressure by his colleagues in the matter.
Nor of course can the Attorney General shift his responsibility for making the decision onto the shoulders of his colleagues. If political considerations,
which in the broad sense that I have indicated affect government in the abstract, arise, it is the Attorney General, applying his judicial mind, who has
to be the sole judge of those considerations ....."
2.6

In R v Tsui Lai-ying and Others [1987] HKLR 857, the Court of Appeal stated :
"The office of the Attorney General in Hong Kong must be invested with the ordinary common law powers that clothe its United Kingdom
counterpart ..... The Attorney General is the senior law officer of the Crown and it falls upon his shoulders to develop and to control the administration
of the criminal law in the public interest generally and in the interests of 'public justice'."

2.7

Those sentiments are of continuing relevance, and provide guidance to the Secretary for Justice in the conduct of public prosecutions.
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3. The Position of the Director of Public Prosecutions
3.1
The Secretary for Justice is aided in the discharge of the prosecution function by the Director of Public Prosecutions. The Director is the Head of the
Prosecutions Division of the Department of Justice. He or she is responsible to the Secretary for :
(a) advising the Secretary on all criminal matters;
(b) directing public prosecutions;
(c) advising the law enforcement agencies, and other branches of government, on the enforcement and implementation of the criminal law;
(d) developing and promoting prosecution policy.
3.2
The Director is responsible for cases advised upon and conducted by lawyers in the Prosecutions Division, as well as for prosecutions conducted by
Court Prosecutors and Departmental Prosecutors. Counsel who prosecute on fiat are subject to the Director's general direction in the exercise of their
prosecutorial functions. The Statement of Prosecution Policy and Practice is provided for guidance to all of those who conduct public prosecutions in Hong
Kong, whether or not on fiat.
3.3

The Secretary for Justice is accountable for the decisions taken by the Director and by those who act on his or her behalf.

4. The Role and Ethics of the Prosecutor
4.1
The prosecutor occupies a powerful and privileged position, and has considerable resources at his or her disposal. The decisions the prosecutor
takes may profoundly affect the lives of others. A prosecution must only be brought for good cause. No one should ever be prosecuted simply because he
or she may have committed an offence, or even probably has.
4.2
The decision whether to prosecute is among the most important decisions the prosecutor has to make. Great care must be taken in each case to
ensure that the right decision is made. A wrong decision to prosecute, as well as a wrong decision not to prosecute, has the potential to undermine public
confidence in the criminal process. There is little margin for error.
4.3
When at court, the prosecutor must at all times act independently. He or she represents the Hong Kong Special Administrative Region, not the
government, the police or any other agency. When he addressed the University of Hong Kong in 1987, James Findlay QC, Director of Public Prosecutions,
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explained :
"It is very important that the public prosecutor in Hong Kong should be recognised as a part, and an essential part, of the means by which our society
maintains personal liberty. He must be seen to be the public prosecutor, not because he prosecutes the public but because he prosecutes on behalf
of, and in the interests of, the people of Hong Kong."
4.4
In the discharge of the prosecution function the prosecutor is as independent as the judge. The interest of the prosecutor at all times is to assist the
court to arrive at the truth. A fair trial is one in which all relevant evidence is presented, tested and adjudicated upon according to law. As the representative
of the public interest the prosecutor must guard against the conviction of the innocent. The prosecutor should :
(a) ensure that the prosecution case is firmly and fairly put;
(b) vigorously test the defence case, but with courtesy, and temperately;
(c) avoid submissions of fact or law which are not soundly based;
(d) eschew prejudice or emotion in the conduct of the case;
(e) reveal the existence of material that may assist the accused;
(f) invite the court to stop the proceedings if the point is reached at which he or she concludes there is no longer a reasonable prospect of
conviction;
(g) use all legitimate means to achieve a just disposal of the issues in contention.
4.5
As a minister of justice, the prosecutor acts independently, yet in the public interest. His or her interest is not so much to win a case as to ensure that
justice is done. The prosecutor will wish to obtain a conviction on the basis of evidence which is strong and credible, and not on the basis of evidence which
is weak and dubious. The objectives of prosecution and the ethics of the prosecutor have been variously defined :
"It is important to observe that in a just society, the conviction of the guilty is in the public interest, as is the acquittal of the innocent."
- Mr Justice Li CJ
"It is the duty of prosecuting counsel to prosecute, and he need not rise to his feet and apologise for so doing. It is not unfair to prosecute, and the
defence will look after the defence. I believe in hard hitting, but with blows that are scrupulously fair."
- Christmas Humphreys QC
"The interest of the prosecutor is confined to assisting the courts to do justice."
- Mr Justice Bokhary PJ
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"Even in a minor case, prosecution has serious implications for all concerned - the victim, the defendant and others. Prosecutors must be fair,
independent and just."
- Lord Irvine of Lairg LC
"Just as the judge must scrupulously protect the rights of the accused who stands trial, so must the prosecutor determinedly safeguard the rights of
the suspect who does not."
- I Grenville Cross SC
"The prosecutor must act as a minister of justice, presenting the prosecution evidence fairly, making full disclosure of relevant material and ever
conscious that prosecution must not become persecution."
- Lord Brennan QC
"The role of prosecutor excludes any notion of winning or losing; his function is a matter of public duty than which in civil life there can be none
charged with greater personal responsibility. It is to be efficiently performed with an ingrained sense of the dignity, the seriousness and the justness
of judicial proceedings."
- Mr Justice Rand
"Prosecuting is the art of the possible; you can only prosecute if you have evidence."
- Sir David Calvert-Smith QC
"He must not urge any argument that does not carry weight in his own mind, or try to shut out any legal evidence that would be important to the
interests of the person accused. It is not his duty to obtain a conviction by all means; but simply to lay before the jury the whole of the facts which
compose his case, and to make these perfectly intelligible, and to see that the jury are instructed with regard to the law and are able to apply the law
to the facts."
- CS Kenny
"It is better by far to allow a few guilty men to go free than to compromise the standards of a free society."
- Lord Griffiths
In the practice of his or her profession, the prosecutor in Hong Kong is committed to these ideals and to their application.
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5. The Impartiality of the Prosecutor
5.1
The prosecutor must be fair, independent and objective. Recognised prosecutorial criteria must be applied at each stage of the decision making
process. A decision of whether to prosecute must not be influenced by :
(a) the personal feelings of the prosecutor concerning the offence, the suspect or the victim;
(b) the possible effect of the decision on the personal or professional circumstances of those responsible for the prosecution or otherwise
involved in its conduct;
(c) the race, religion, sex, national origin or political associations, activities or beliefs of the suspect or any other person involved;
(d) possible political advantage or disadvantage to the government or any political party, group or individual.

6. The Prosecutor and the Investigator
6.1
The functions of the prosecutor and the investigator are separate and distinct. The prosecutor decides if a prosecution should be instituted and, if so,
on what terms. He or she acts independently of those responsible for the investigation. Whilst the prosecutor may consider the views of the investigator
where appropriate, in the end it is the responsibility of the prosecutor to decide whether or not to proceed.
6.2
The roles of the prosecutor and the investigator are interdependent. Whilst each has separate responsibilities in the criminal justice system, they
need to work in partnership to enforce the law. The prosecutor cannot direct investigations, but he or she advises the investigator on the conduct of cases.
This includes advice in relation to :
(a) what criminal charges are open, including :
(i)

whether there is sufficient evidence to support a charge;

(ii) the admissibility of evidence;
(iii) the most appropriate charge in the circumstances;
(b) the present state of the law;
(c) whether a case should be tried summarily or on indictment;
(d) the institution of appeals or reviews of sentence;
(e) the disclosure of evidence.

http://www.doj.gov.hk/eng/public/pub20021031con.htm

8/2/2006

Department of Justice

第 8 頁，共 41 頁

6.3
If the prosecutor and the investigator are not in agreement as to the conduct of a case, the issue may need to be resolved through discussion at
successively more senior levels on both sides. This is provided for by the Memorandum of Understanding, which was signed by the Director of Public
Prosecutions and the Director of Crime and Security, Hong Kong Police Force, in July 2000, and contains the agreed levels of service which prosecutors
and police provide to each other. Article 2.10 of the Memorandum recognises that :
"The Department of Justice remains solely responsible for the taking of all prosecutorial decisions and the police remain solely responsible for the
conduct of investigations."

7. The Decision to Prosecute
7.1
The prosecutor must consider two issues in deciding whether to prosecute. First, is the evidence sufficient to justify the institution or continuation of
proceedings? Second, if it is, does the public interest require a prosecution to be pursued? That policy is consistent with the policies applied by prosecution
agencies throughout the common law world. That consensus has been recognised by the Martin Committee in Canada in these terms :
"It is a fundamental principle of justice in this country that not only must there be sufficient evidence of the commission of a criminal offence by a
person for a criminal prosecution to be initiated or continued, but the prosecution must also be in the public interest."
7.2

In Hong Kong the position is underlined by section 15(1) of the Criminal Procedure Ordinance, Chapter 221 which states :
"The Secretary for Justice shall not be bound to prosecute an accused person in any case in which he may be of opinion that the interests of public
justice do not require his interference."

7.3
In response to a question in the Legislative Council in March, 1987, Michael Thomas QC, Attorney General, emphasized that the Attorney General
has a discretion whether or not to prosecute and he set out the factors to be taken into account when making a decision in these terms :
"First, there must be enough evidence to prove all the ingredients of an offence. This is not always easy to determine, especially where an offence
requires proof of a state of mind or an intention of which there is often little or no direct evidence. Even if there is evidence that tends to prove the
necessary ingredients of an offence, a bare prima facie case is, generally speaking, not enough to warrant a prosecution. There must be a
reasonable prospect of securing a conviction because it is not in the interests of public justice, nor indeed of the public purse, that weak, or
borderline, cases should be prosecuted.
But at the same time there are other factors to be considered in order to assess where the interests of public justice lie. And among these are :
- What are the surrounding circumstances of the offence?
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- How serious was it?
- What were its practical effects?
- What extenuating circumstances are there?
- What is the attitude of the suspect?
- How would the decision to launch a prosecution affect other people?
- How serious a view would a court take of the offence if there were a conviction?
- Would the consequences of prosecution be out of all proportion to the seriousness of the offence or to the penalty a court would be likely to
impose?
I emphasise that this is not an exhaustive list, but sufficient I hope to indicate to Members that the decision whether to prosecute ultimately depends
on a broad view of the interests of justice."
7.4
It is not the rule that all offences for which there is sufficient evidence must be prosecuted. In 1951, Sir Hartley Shawcross KC, Attorney General of
England and Wales, outlined to the House of Commons the following principles, which have since been accepted as correct by prosecution agencies which
have common law systems :
"It has never been the rule in this country - I hope it never will be - that suspected criminal offences must automatically be the subject of prosecution.
Indeed, the very first regulations under which the Director of Public Prosecutions worked provided that he should ..... prosecute, amongst other
cases : 'wherever it appears that the offence or the circumstances of its commission is or are of such a character that prosecution in respect thereof
is required in the public interest'. That is still the dominant consideration."
7.5
That statement applies equally to the position in Hong Kong. The public interest is the paramount concern. In the same speech, Sir Hartley
Shawcross quoted with approval the views expressed by a predecessor, Sir John Simon KC, in 1925 :
"There is no greater nonsense talked about the Attorney General's duty than the suggestion that in all cases the Attorney General ought to decide to
prosecute because he thinks there is what the lawyers call 'a case'."

8. The Sufficiency of Evidence
8.1
When considering the institution or continuation of criminal proceedings the first question to be determined is the sufficiency of the evidence. A
prosecution should not be started or continued unless the prosecutor is satisfied that there is admissible, substantial and reliable evidence that a criminal
offence known to the law has been committed by an identifiable person. The Secretary for Justice does not support the proposition that a bare prima facie
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case is enough to justify a decision to prosecute. The proper test is whether there is a reasonable prospect of a conviction. This decision requires an
evaluation of how strong the case is likely to be when presented at trial. When reaching this decision, the prosecutor will wish as a first step to be satisfied
that there is no reasonable expectation of an ordered acquittal or a successful submission of no case to answer.
8.2
A proper assessment of the evidence will take into account such matters as the availability, competence and credibility of witnesses and their likely
impression on the court, as well as an evaluation of the admissibility of evidence implicating the accused. The prosecutor should also consider any
defences which are plainly open to or have been indicated by the accused, and any other factors which could affect the prospect of a conviction. In a
matter as vital as the liberty of the citizen the prosecutor will wish, in the event of uncertainty, to err on the side of caution.
8.3

When the prosecutor evaluates the sufficiency of evidence, regard will be had to such matters as :
(a) The Secretary for Security's Rules and Directions for the Questioning of Suspects and the Taking of Statements, which contain provisions for
the questioning of persons by the police and are designed to ensure the reliability of evidence derived from confessions or other statements
made to a police officer. If there is material available to the prosecutor that suggests that a confession might not be voluntary or was obtained
in circumstances that could affect its admissibility or credit, that is an important consideration where the prosecution cannot proceed without
that evidence;
(b) Does it appear that a witness is exaggerating, or that his or her memory is faulty, or that he or she is either hostile or friendly to the accused,
or that the witness may for some other reason be unreliable?
(c) Has a witness a motive for telling less than the whole truth?
(d) What sort of impression is the witness likely to make? (Prosecutors who conduct cases are not permitted to interview non-expert witnesses.
Reliance therefore should be placed on assessments given by the police as to the impression the witness is likely to make in court. From time
to time in difficult cases it may be that the prosecutor will have to assist the police in taking a statement from a witness. In this event under no
circumstances should that prosecutor take the witness in chief or in re-examination.)
(e) Are all the necessary witnesses available and competent to give evidence, including any who may be abroad?
(f) Where child witnesses are involved, are they likely to be able to give credible unsworn evidence?
(g) If identity is likely to be an issue, how cogent and reliable is the evidence of those who purport to identify the accused? Special attention
should be given to the law on identification evidence;
(h) Are there substantial matters that the defence may properly use to attack the credibility of the witness?
(i) Where there are a number of suspects the evidence against each accused must be considered separately. Is the evidence sufficiently strong
so that the case can be proved against each suspect should separate trials be ordered?
(j) Is there anything in the case to suggest that a false story may have been concocted?

8.4
By relying on his or her knowledge of the law the prosecutor is required to assess these and other factors to determine whether or not there is a
reasonable prospect of conviction on the evidence that is available to the prosecution. Each case must be considered on its own particular facts and in light
of the surrounding circumstances. The prosecutor must apply judgment, experience and common sense in the determination of what is the just course.
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9. The Public Interest Criteria
9.1
Once the prosecutor is satisfied that the evidence itself can justify proceedings in the sense that there is a reasonable prospect of obtaining a
conviction, he or she must then consider whether the public interest requires a prosecution. Regard should be had to the availability or efficacy of any
alternatives to prosecution.
9.2
Although the public interest will be the paramount consideration, the interests of the victim are an important factor in determining the balance of the
public interest and should be taken into account. The factors which can properly lead to a decision not to prosecute will vary from case to case, but, broadly
speaking, the graver the offence, the less likelihood will there be that the public interest will allow of a disposal less than prosecution, for example, a
caution by the police. In assessing the gravity of the offence, it will be necessary to consider whether the victim has suffered significant harm or loss : the
meaning of 'significant' may be relative to the circumstances of the victim. Where, however, an offence is not so serious as plainly to require prosecution,
the prosecutor should consider whether the public interest requires a prosecution. If the case falls within any of the following categories, this may be an
indication that proceedings are not required, subject to the particular circumstances of the case :
(a) Likely penalty
When the circumstances of an offence are not particularly serious, and a court would be likely to impose a purely nominal penalty, the
prosecutor should carefully consider whether the public interest would be better served by a prosecution or some other form of disposal such
as, where appropriate, a caution. This applies particularly where the offence is triable on indictment when the prosecutor should also weigh
the likely penalty with the likely length and cost of the proceedings.
(b) Staleness
Regard must be had not only to the date when the last known offence was committed, but also the length of time which is likely to elapse
before the matter can be brought to trial. The prosecutor should pause to consider the propriety of prosecuting if the last offence was
committed long before the probable date of trial, unless, despite its age, an immediate custodial sentence of some length is likely to be
imposed. Less regard will be paid to staleness, however, if it has been contributed to by the accused himself, or the complexity of the case
has necessitated lengthy police investigation, or the particular characteristics of the offence have themselves contributed to the delay in its
coming to light. Generally, the graver the allegation, the less the significance to be attached to the element of staleness.
(c) Youth
The stigma of a conviction can cause irreparable harm to the future prospects of a young adult, and careful consideration should be given to
the possibility of dealing with him or her by means of a caution.
(d) Old age and infirmity
(i) The older or more infirm the offender, the more reluctant the prosecutor may be to prosecute unless there is a real possibility of
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repetition or the offence is of such gravity that a prosecution is unavoidable. In general, proceedings should not be instituted where a
court is likely to pay such regard to the age or infirmity of the offender as to induce it to impose only a nominal penalty, although there
may well be circumstances, such as where the accused has held or still holds a position of some importance, when proceedings are
required in the public interest regardless of the likely penalty;
(ii) It will also be necessary to consider whether the accused is likely to be fit enough to stand his or her trial. The prosecutor should have
regard to any medical reports which have been made available by the defence solicitor and may arrange for a further medical
examination where this is necessary.
(e) Mental illness or strain
(i) Where there is evidence to establish that an accused or a person under investigation was suffering from a mental disorder at the time
the offence was committed, the prosecutor may conclude that prosecution will not be appropriate in the circumstances unless it is
overridden by the wider public interest, including in particular the gravity of the offence. Other material considerations will include the
circumstances of any previous offences, and such relevant information concerning the nature of the person's condition, the likelihood
of further offending, and the availability of suitable alternatives to prosecution. The mental condition of the suspect may be such as to
require treatment rather than prosecution;
(ii) Where criminal proceedings are contemplated or have been instituted and the prosecutor is provided with a medical report to the
effect that the strain of criminal proceedings may lead to a considerable worsening of the accused's mental health, such report should
receive careful consideration. This can be problematic as in some instances the accused may have become mentally disturbed or
depressed by the mere fact that his or her misconduct has been discovered and the prosecutor may be dubious about a prognosis
that criminal proceedings will adversely affect his or her condition to a significant extent. Where, however, the prosecutor is satisfied
that the probable effect on the accused's mental health outweighs the considerations in favour of a prosecution in that particular case,
he or she should not hesitate to advise against or to discontinue proceedings. An independent medical report may be sought, but
should generally be reserved for cases of such gravity as plainly require prosecution unless the examination provides clear evidence
that such a course would be likely to result in a permanent worsening of the accused's condition. The accused's mental state will, of
course, be relevant in considering any issue of mens rea or fitness to plead.
(f)

Sexual offences
When young persons have participated in the offence and there is no element of seduction or sexual corruption, a prosecution may not be
required. [Sexual assaults upon children should always be regarded seriously, as should offences against adults, such as rape, which
amount to gross personal violation. In such cases, where the prosecutor is satisfied as to the sufficiency of the evidence, there will seldom
be any doubt that prosecution will be in the public interest. The position might be different if the assailant is young or the assault minor.]

(g) Peripheral defendants
Where an allegation involves several suspects, the prosecutor, in general, should have regard to the need to ensure that proceedings are
pursued only against those whose involvement goes to the heart of the issue to be placed before the court. The inclusion of suspects on the
fringe of the action and whose guilt in comparison with the principal offenders is minimal can lead to additional delay and cost, as well as to
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an unnecessary clouding of the essential features of the case.
(h) Remorse
Where a suspect has admitted the offence and shown genuine remorse and a willingness to make amends, the prosecutor should carefully
evaluate this. A suspect cannot expect to avoid prosecution simply by making compensation.
(i)

Delay
Where there has been a long delay since the offence was committed, common law and human rights considerations make it necessary to
consider the consequences of that delay. Factors to be considered include :
(i)

whether any delay was caused or contributed to by the suspect;

(ii) whether the fact of the offence or the suspect's alleged responsibility for it has recently come to light;
(iii) where any delay was caused or contributed to by a long investigation, whether the length of the investigation was reasonable in the
circumstances;
(iv) where the victim has delayed in reporting the offence, the age of the victim both when the offence was committed and when it was
reported;
(v) whether the suspect allegedly exercised a dominant position over the victim;
(vi) whether there was actual prejudice caused to the alleged offender by reason of any delay or lapse of time.
(j)

Mitigation
Where there are mitigating factors present, the prosecutor should consider whether these are factors which should be taken into account by
the sentencing court in the event of a conviction rather than factors which should lead to a decision not to prosecute.

(k) Availability of a civil remedy
Civil proceedings may sometimes offer a more appropriate method of settling the issues in a case. Depending on the circumstances, the
right of a party to seek civil redress may influence the prosecutor in favour of a disposal other than prosecution. A suspected offence may
amount in reality to little more than a civil dispute between the two parties.
(l)

Counter-productiveness of prosecution
If a prosecution would be perceived as counter-productive, for example by bringing the law into disrepute, the prosecutor must exercise
caution. The law may be obsolete or obscure, and a warning to the suspect might be all that is required. A prosecution may not be desirable
if it provides a person with an obsession an opportunity to air his or her views in public and to gain publicity for a particular cause. A
prosecution may not be effective in stopping a person with an obsession from making a nuisance of himself or herself.
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(m) Mistake
If the offence was committed as a result of a genuine mistake or misunderstanding, or is no more than a mere technicality, a prosecution
may not be required. That it occurred through a misjudgment may also be of relevance.
(n) Attitude of the victim
In addition to considering the impact of the alleged offence on the victim, the prosecutor may have regard to any available information
indicating the views of the alleged victim as to whether prosecution is appropriate or whether the case might appropriately be disposed of by
other means. In the assessment of the public interest the views of the victim will be an important factor for consideration.
(o) Assistance to the authorities
Where the suspect is willing to cooperate in the investigation or prosecution of others, or if he or she has already done so, a prosecution may
not be necessary.
9.3
The following factors, which are not exhaustive, increase the seriousness of the offence and thereby the likelihood that the public interest requires a
prosecution :
(a) where a conviction is likely to result in a significant penalty;
(b) where the suspect was in a position of authority or trust, which has been abused;
(c) where the offence was premeditated;
(d) where a weapon was used or violence was threatened during the commission of the offence;
(e) where the suspect was a ringleader or an organizer of the offence;
(f)

where the offence was carried out by a group;

(g) where the victim of the offence was vulnerable, was put in considerable fear, or suffered personal attack, damage or disturbance;
(h) where there is a marked difference between the actual or mental ages of the suspect and the victim;
(i)

where there is any element of corruption;

(j)

where the suspect's previous convictions or cautions are relevant to the present offence;

(k) where the suspect is alleged to have committed the offence whilst on bail, on probation, or subject to a suspended sentence or an order
binding over the suspect to keep the peace and be of good behaviour;
(l)

where the offence, although not serious in itself, is widespread in the area in which it occurred;

(m) where there are grounds for believing that the offence is likely to be continued or repeated, as where there is a history of recurring conduct.
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10. The Position of the Juvenile Offender
10.1
It is a long standing statutory requirement that the courts shall have regard to the welfare of the juvenile appearing before them, in criminal as in
civil proceedings. It is accordingly necessary that, in deciding whether or not the public interest requires a prosecution, the welfare of the juvenile should be
fully considered as well as the provisions of section 109A of the Criminal Procedure Ordinance, Chapter 221 which restricts sentences of imprisonment of
persons between 16 and 21 years of age.
10.2
There may be positive advantages for the individual and for society in using prosecution as a last resort. In general there is, in the case of juvenile
offenders, a much stronger presumption in favour of methods of disposal which fall short of prosecution unless the seriousness of the offence or other
exceptional circumstances dictate otherwise. The objective should be to divert juveniles from court wherever possible. Prosecution should always be
regarded as a severe step.
10.3
It will never be right to prosecute a juvenile solely to secure access to the welfare powers of the court. Where the prosecutor thinks that there may
be grounds for care proceedings and that this might better serve the public interest and welfare of the individual, he or she should invite the police to put
this possibility to the Social Welfare Department.
10.4

In deciding whether or not the public interest warrants the prosecution of a juvenile regard should be had to such factors as :
(a) the seriousness of the alleged offence;
(b) the age and apparent maturity and mental capacity of the juvenile;
(c) the available alternatives to prosecution, particularly a Police Superintendent's discretion power to issue a caution to juveniles, and their
efficacy;
(d) the sentencing options available to the relevant Juvenile Court if the matter were to be prosecuted;
(e) the juvenile's family circumstances particularly whether the parents of the juvenile appear able and prepared to exercise effective discipline
and control over the juvenile;
(f) the juvenile's antecedents, including the circumstances of any previous caution the juvenile may have been given, and whether they are such
as to indicate that a less formal disposal of the present matter would be inappropriate; and
(g) whether a prosecution would be likely to be harmful to the juvenile or be inappropriate, having regard to such matters as the personality of the
juvenile and his or her family circumstances.
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11. The Charging Practice and Procedure
11.1
There must be available admissible evidence which supports all the ingredients of the offence or offences charged. The prosecutor will exercise his
or her discretion on the choice of charge on the basis of the following principles :
(a) Every effort should be made to keep the number of charges as low as possible. A multiplicity of charges imposes an unnecessary burden on
the administration of the courts as well as upon the prosecution, and often tends to obscure the essential features of the case. Where the
evidence discloses a large number of offences of a similar nature, the use of specimen charges should always be considered. Consideration
should be given to inviting the court, if the accused agrees, to take outstanding offences into account for the purposes of sentencing. Where
numerous different types of offence are disclosed, the ability to present the case in a clear, simple manner should remain a key objective;
(b) The charges laid should adequately reflect the gravity of the accused's conduct and will normally be the most serious revealed by the
evidence. Provided, however, that the offence charged is not inappropriate to the nature of the facts alleged and the court's sentencing
powers are adequate, the prosecutor should take into account matters such as speed of trial, mode of trial and sufficiency of proof which may
properly lead to a decision not to prefer or continue with the gravest possible charge. The prosecutor should also take into account probable
lines of defence when exercising his or her discretion;
(c) In many cases the evidence will disclose an offence against several different laws. Care must therefore be taken to choose a charge or
charges which adequately reflect the nature and extent of the criminal conduct disclosed by the evidence and which will provide the court with
an appropriate basis for sentence;
(d) In the ordinary course the charge or charges laid or proceeded with will be the most serious disclosed by the evidence. Nevertheless, when
account is taken of such matters as the strength of the available evidence, and the probable lines of defence to a particular charge, it may be
appropriate to lay or proceed with a charge which is not the most serious revealed by the evidence.

12. The Mode of Trial
12.1
Where a case is considered too serious for trial in the Magistrates Court, where for most offences the maximum sentence is 2 years'
imprisonment, the prosecutor should consider carefully whether the trial ought properly to take place in the District Court, where the maximum sentence
that can be imposed is 7 years' imprisonment, or in the Court of First Instance, where the maximum sentence is that prescribed by law, including, for
certain offences, life imprisonment. In the selection of venue, the penalty which is likely to be imposed upon an accused after trial is an important factor for
the prosecutor to bear in mind.
12.2
Whilst the attraction of an expeditious disposal should never be the sole reason for summary trial, the prosecutor is entitled to have regard to the
fact that trial in the Magistrates Court is almost certain to be speedier as well as less expensive. Other considerations such as the length of trial or the
possibility of a plea of guilty by the accused are generally not relevant.
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13. The Review of the Decision to Prosecute
13.1
Once a prosecution has been instituted, the prosecutor is under a duty to ensure that its continuation remains in the public interest. If circumstances
change, or if new material comes to light, the prosecutor may have to review the prosecution. If it becomes apparent that it is no longer in the interests of
justice to proceed with the case, it should be stopped. Alternatively, the prosecutor may decide that it is appropriate to proceed on amended or alternative
charges.
13.2

On 27 April 1994, Jeremy Mathews, Attorney General, explained to the Legislative Council :
"The Director of Public Prosecutions, indeed the prosecuting authorities generally, must keep an open mind in respect of decisions to prosecute and
it is not uncommon for there to be changes to earlier decisions and I am sure that members of the community would expect the Director and the
prosecuting authorities to act in that way."

13.3
If the prosecutor is invited to resolve criminal proceedings by the acceptance of adjusted pleas, this may be considered provided that it is in the
public interest and after a consideration of whether :
(a) the adjusted charge is supported by the evidence;
(b) the adjusted charge reflects the essential criminality of the conduct;
(c) the plea to the adjusted charge will match the seriousness of the crime, particularly if there are aggravating features;
(d) the saving of expense and time is great when weighed against the likely outcome of the matter if tried; and/or
(e) it will save a witness, particularly a victim or other vulnerable witness, from the stress of testifying in court.
13.4
Plea negotiation will not normally be instituted by the prosecution. In no circumstances should the prosecutor enter such a negotiation if the
accused maintains his or her innocence in respect of a charge to which a guilty plea is offered. Nor should the prosecutor accept an alternative plea if this
will produce a distortion of the facts and create an artificial basis for sentencing. If pleas are accepted to a reduced number of charges, or to less serious
charges, the prosecutor should be prepared to explain the decision in open court.
13.5
Before the prosecutor discontinues a prosecution, or accepts an adjusted plea, he or she should, if practicable, ascertain the views of the victim and
of the reporting department or agency. These views, whilst not determinative of the issue, will assist the prosecutor in reaching an informed decision. The
more finely balanced the factors involved, the greater will be the assistance to be derived from the views of others.
13.6
The procedures that exist for consultation with interested parties and for the obtaining of appropriate clearance where issues concerning the review
of the decision to prosecute arise, are designed to ensure consistency, fairness and openness in the conduct of public prosecutions.

14. The Bind Over Order Procedure
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14.1
When a person has been charged with an offence, the prosecution are sometimes asked to offer no evidence if he or she agrees to be bound over
to keep the peace and/or be of good behaviour. If such an arrangement is acceptable to the prosecution and the court, a bind over arrangement operates
as a form of preventive justice. Although the bind over procedure is not on a par with a conviction, it is not to be treated as a 'let-off'. The accused knows
that if he or she is guilty of further misconduct during the operational period, the recognizance may be lost.
14.2
The bind over procedure may be viewed as a rehabilitative measure in its own right. It serves to keep the accused on the straight and narrow.
There are consequences to the accused for non-compliance with the terms of the order.
14.3
When a bind over arrangement is proposed, the prosecution look to see if there is material of which they were not aware, or perhaps not sufficiently
aware, when the prosecution was instituted, and which may have a direct bearing on the propriety of pursuing the prosecution. In such circumstances, the
prosecution reassess the case in accordance with the basic criteria applicable to the initiation of a prosecution.
14.4
A decision to agree to a bind over is taken after a careful consideration of the circumstances of the case and of the representations made, and after
due regard has been had to whether the interests of justice require the prosecution to proceed. It may not be appropriate to pursue the prosecution if its
continuation would cause consequences to the accused which are out of all proportion to the gravity of the offence. Other factors which, when taken in
conjunction with others, might be relevant, will be found in the likely penalty in the event of a conviction, the age of the accused, the record and character,
the mental state, the view of the victim, and the attitude of the accused to the offence.
14.5
A request to the prosecutor to accept a bind over arrangement is usually made by the defence. On occasion, the court may invite the prosecution to
consider such an arrangement. The prosecution cannot be compelled to accept such a disposal if it is deemed to be inappropriate in the public interest.
The more serious the offence, the less likely is it that the prosecution will feel disposed to accept this arrangement.

15. The Consent to Prosecute
15.1
It is a condition precedent to the institution of some proceedings that the consent of the Secretary for Justice be first obtained. In respect of some
offences, the consent to prosecute is exercised personally by the Secretary. In respect of others, the Secretary has authorized the Director of Public
Prosecutions and senior prosecutors to provide the necessary consents.
15.2
Where legislation provides for consents to prosecute to be given the basic intent is to ensure that prosecutions are only ever instituted after the
appropriate level of scrutiny of a case has been exercised. This is particularly so where the criminal law is to be deployed in a sensitive area, or where
issues of public policy may arise. Often the reason for the requirement for a consent is a factor which will ordinarily be taken account of as part of the
decision whether to prosecute.

16. The Immunity from Prosecution
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16.1
The use of informers as prosecution witnesses is always a matter which requires careful and balanced judgment. On the one hand, there is often a
reluctance to trust an informer, particularly if that informer stands to gain from giving evidence. On the other hand, the evidence of informers is evidence
which can be evaluated by a court and in many instances truthful testimony will be given. There are some areas of law enforcement where a prosecution
will only ever be possible as a result of evidence from informers.
16.2
The Director of Public Prosecutions will in appropriate cases authorize the offering and granting of an immunity to a person who is to assist a law
enforcement agency in the detection or control of criminal activity, and who by so acting may become a party to the commission of criminal offences. In
general an immunity will only be offered :
(a) where the criminal activity under investigation is of a serious kind or of a kind that poses a serious threat to law and order or public safety
within Hong Kong; and
(b) where conventional means of detection or control are unlikely to prove effective.
16.3
The prosecutor has a special responsibility to ensure that the processes of justice do not miscarry when an informer is used. In all cases where it is
proposed to use an informer as a witness, the prosecutor should ascertain whether the informer has been promised any reward for giving evidence or
hopes to gain any benefit from testifying. The prosecutor should study the criminal record of the informer and look for any motive for lying. Sometimes the
prosecutor may conclude that the informer is so tainted that the testimony should not be used at all, at least in the absence of corroborative material. The
court and the defence should be made aware of any matter which might affect the assessment of the evidence of an informer.
16.4
In principle it is desirable that the criminal justice system should operate without the need to grant immunities to persons who participated in alleged
offences in order to secure that evidence in the prosecution of others. However, in some cases this is in the interests of justice. As a general rule an
accomplice should be prosecuted irrespective of whether he or she is to be called as a witness, subject to the usual evidentiary and public interest
considerations being satisfied. Upon pleading guilty, the accomplice who is prepared to co-operate in the prosecution of another can expect to receive a
substantial discount in sentence. In general, an accomplice will only be given an immunity from prosecution if :
(a) the evidence the accomplice can give is considered necessary to secure the conviction of the accused, and that evidence is not available
from other sources; and
(b) the accomplice can reasonably be regarded as significantly less culpable than the accused.
16.5
The central issue in deciding whether to give an accomplice an immunity is whether in the overall interests of justice the prosecution of the
accomplice should be foregone in order to secure that person's testimony in the prosecution of another. In deciding where the balance lies, these factors
are relevant :
(a) the significance to a successful prosecution of the evidence which it is hoped to obtain;
(b) the degree of involvement of the accomplice in the criminal activity in question compared with that of the accused;
(c) whether any inducement has been offered to the person concerned;
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(d) the likely credibility of the accomplice as a witness;
(e) whether the accomplice has made, or is prepared to make, full disclosure of all facts and matters within his or her knowledge;
(f) the nature and strength of any corroborative or other evidence.
16.6
An immunity should only be given if the interests of justice so require. The Director of Public Prosecutions and his Deputies are authorized to grant
full or partial immunity to persons suspected or accused of offences in return for their undertakings to give truthful evidence on behalf of the prosecution.
The immunity will be in writing and where necessary translated. A copy of the immunity should be provided by the prosecutor to the court and the defence
at trial.

17. The Nolle Prosequi
17.1
Proceedings pending on indictment in the Court of First Instance and the District Court may be stayed by the entry of a nolle prosequi. A nolle
prosequi may be entered only on the direction of the Secretary for Justice personally and it is not subject to any control by the courts.
17.2
A nolle prosequi is now usually directed to be entered in cases where the accused is unable to plead in court or stand trial owing to physical or
mental incapacity which is expected to be permanent. The entry of a nolle prosequi stays the prosecution but does not operate as a bar or discharge or an
acquittal and the accused remains at risk of re-indictment if that is deemed by the prosecution to be just.

18. The Duty of Disclosure
18.1
Every accused has a right to a fair trial, a right long embodied in our law and guaranteed under Article 87 of the Basic Law. A fair trial is the object
and expectation of all of those involved in the trial process. The prosecutor must make fair disclosure to the defence as an integral part of a fair trial.
18.2
The duty to disclose is a positive duty placed upon the prosecution. It is also continuing. If material becomes relevant during the course of a trial it
should be disclosed.
18.3
The prosecutor must be alert to the need to make advance disclosure of material of which he or she is aware (either from his or her own
consideration of the papers or because attention has been drawn to it by the defence) and which he or she, as a responsible prosecutor, recognizes should
be disclosed at an earlier stage. Such material includes :
(a) previous convictions of a complainant or deceased if that information can reasonably be expected to assist the defence when applying for
bail;
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(b) material which may enable a defendant to make a pre-committal application to stay the proceedings as an abuse of process;
(c) material which may enable a defendant to submit that he or she should only be committed for trial on a lesser charge, or perhaps that there
should not be a committal for trial at all;
(d) material which will enable the defendant and the legal advisers to make preparations for trial which may be significantly less effective if
disclosure is delayed (e.g. names of eye witnesses who the prosecution do not intend to use).
18.4
The prosecution should make available to the defence any witness whom they do not propose to call but whom they know could give material
evidence that tends either to weaken the prosecution case or strengthen the defence case. If the prosecutor is possessed of material which may be of
relevance to the defence, whether documentary or otherwise, this should be disclosed. There is a positive duty to ascertain the existence of, and to disclose
scientific evidence which might assist the defence. The task of the prosecutor is to evaluate the materiality of information which he or she possesses.
18.5
Not all material needs to be disclosed to the defence. The rule is that information need not be disclosed by the prosecutor if such disclosure would
be prejudicial to the public interest. This may arise in various situations, as where disclosure would harm the proper functioning of the public service. The
concept of 'public interest immunity' recognizes not that the prosecution have a privilege to withhold information, but that there is immunity from making
disclosure when the public interest in withholding information in a particular case outweighs the normal rules requiring disclosure.
18.6
In R v Keane (1994) 99 Cr App R 1, the Court of Appeal defined 'materiality', emphasized the prosecution's duty in judging materiality, and set out
the balancing exercise to be undertaken by judges in deciding upon disclosure. The procedure to be adopted, whether it be by way of inter partes hearing,
or exceptionally in an ex parte hearing, is governed by rules of practice identified both in R v Keane and in R v Davis, Johnson and Rowe (1993) 97 Cr App
R 110. In R v Keane, it was held that the prosecution should have notified the defence before the trial began that an ex parte application was to be made to
the court, and such an application should have been made so that the trial judge could have seen the material and heard the prosecution's reasons for not
wishing to disclose it before making a ruling. The prosecution had to identify the documents and information which were material and, having done so, such
material should be disclosed unless they wished to maintain that public interest immunity or other sensitivity justified withholding some or all of it. Only that
part which was both material in the estimation of the prosecution and sought to be withheld should be put before the court for its decision. The more full and
specific the indication the defence lawyers gave of the defence or issues they were likely to raise, the more accurately both prosecution and judge would be
able to assess the value to the defence of the material. The guidance provided in Keane encompasses the common law duty of disclosure which applies in
Hong Kong (HKSAR v Lau Ngai-chu [2002] 2 HKC 591). Any order that material otherwise disclosable be withheld on the basis of public interest immunity
should be no wider in scope than the public interest demands; and similarly it should not remain in force any longer than necessary (Johnson and Others v
R [1999] EWCA Crim 885).
18.7
If the prosecution wish to claim public interest immunity in a criminal trial for documents which might help the defence case, they should give notice
of their intention to the defence so that, if necessary, the court can be asked to rule on the question. If, in a wholly exceptional case, the prosecutor is not
prepared for the issue to be decided by the court, the prosecution may need to be discontinued. Material covered by legal professional privilege, including
confidential advice given on the case by the prosecutor to the investigator, is not in general subject to the rules of disclosure.
18.8
The ultimate arbiter of what must be disclosed is the court and not the prosecutor. Subject to that, the material which the prosecution is required to
disclose is that which can be seen on a sensible appraisal by the prosecution :
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(a) to be relevant or possibly relevant to an issue in the case;
(b) to raise or possibly raise a new issue whose existence is not apparent from the evidence that the prosecution proposed to use; and
(c) to hold a real (as opposed to fanciful) prospect of providing a lead on evidence which go to (a) or (b).
Thus any unused material in the possession of the prosecution, e.g. a statement of a witness which contains information inconsistent with the evidence that
he or she is expected to give, must be disclosed.
18.9
In deciding whether to provide copies of audio and video surveillance to the defence the prosecution are entitled to take into consideration the
protection of the safety of an undercover police officer (R v Crown Prosecution Service and Another, Ex parte J and Another TLR 8 July 1999).
18.10
The prosecutor's duty is to prosecute the case fairly and openly in the public interest and does not extend to conducting the case for the defence.
It follows that the prosecution are under no duty to disclose to the defence material which is relevant only to the credibility of a defence witness; indeed,
there is a clear distinction to be drawn between such material, and material which may assist the defence case, which is disclosable. Accordingly, where
the result of checking an alibi notice is to provide the prosecution with material which undermines the credibility of a witness who supports the alibi there is
no duty on the prosecution to disclose that material to the defence.
18.11
In R v Ch'ng Poh [1996] 1 HKCLR 18 concern was expressed about the somewhat cavalier attitude of the prosecution to the duty of disclosure of
material that was or might be relevant. The discharge of that duty is to be measured, not by the actual knowledge or difficulties of the prosecution or
departments concerned, but by the potential effect upon the defence of the accused and the extent to which it may be assisted or prejudiced.
18.12
The Criminal Procedure and Investigations Act 1996, does not apply to Hong Kong but the following provisions (section 3 and section 9) are
suggested for guidance :
(a) The prosecutor must disclose to the accused any prosecution material which has not previously been disclosed to the accused and which in
the prosecutor's opinion might undermine the case for the prosecution against the accused;
(b) Where material consists of information which has been recorded in any form the prosecutor discloses it :
(i) by securing that a copy is made of it and that the copy is given to the accused; or
(ii) if in the prosecutor's opinion that is not practicable or not desirable, by allowing the accused to inspect it at a reasonable time and a
reasonable place or by taking steps to secure that he is allowed to do so;
and a copy may be in such form as the prosecutor thinks fit and need not be in the same form as that in which the information has already
been recorded;
(c) Where material consists of information which has not been recorded the prosecutor discloses it by securing that it is recorded in such form as
he thinks fit and :
(i) by securing that a copy is made of it and that the copy is given to the accused; or
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(ii) if in the prosecutor's opinion that is not practicable or not desirable, by allowing the accused to inspect it at a reasonable time and a
reasonable place or by taking steps to secure that he is allowed to do so;
(d) Where material does not consist of information the prosecutor discloses it by allowing the accused to inspect it at a reasonable time and a
reasonable place or by taking steps to secure that he is allowed to do so;
(e) Material must not be disclosed to the extent that the court, on an application by the prosecutor, concludes it is not in the pubic interest to
disclose it and orders accordingly;
(f) The prosecutor must keep under review the question whether at any given time there is prosecution material which :
(i) in his opinion might undermine the case for the prosecution against the accused; and
(ii) has not been disclosed to the accused;
and if there is such material at any time the prosecutor must disclose it to the accused as soon as is reasonably practicable.
18.13
The prosecutor should disclose to the defence the previous convictions of a prosecution witness. If discreditable conduct has previously been
established against a prosecution witness which might affect the assessment to be made of him or her as a witness, that should also be disclosed. The
safest course for the prosecutor is to make enquiry about a witness's record and character where his or her credibility is likely to be a crucial issue in the
case.
18.14
Material which is subject to legal professional privilege is not disclosable, unless privilege is waived. Legal advice by a prosecutor to an
investigator is privileged. Internal notes, memoranda, correspondence or other materials generated by the prosecution in the preparation of the case for
trial may also be privileged. As a general rule, privilege attaches to matters of opinion as opposed to matters of fact.

19. The Prosecutor and the Victim of Crime
19.1
The prosecutor must be sensitive to the interests and needs of the victim of crime. If those who commit offences are to be prosecuted, victims and
witnesses must be willing to report offences and to testify at court. They need to know that they will be treated with respect and understanding. The manner
in which the prosecuting authority treats the victims of crime is a measure not only of its efficacy, but also of its humanity.
19.2
The prosecutor acts in the public interest, not just in the interests of any one individual. But he or she must always think carefully about the interests
of the victim, which are an important factor in deciding where the public interest lies. Victims are entitled to have their role in the prosecution process fully
explained, and are entitled, where possible, to be consulted as to the various decisions made in the process which may directly affect them and to be
advised of the developments in the case as it progresses through the criminal justice system.
19.3
A victim of crime when called upon to testify may need to relive the violence and physical distress suffered from the offence, and of this the
prosecutor needs to be mindful. The prosecutor must protect the position of the victim at court, explain what is happening and provide comfort when
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necessary. The prosecutor should ensure that the court is apprised of the effects of the crime upon the victim. If significant harm has been caused, whether
physical, psychological or financial, the prosecutor must consider applying, in an appropriate case, for an enhanced sentence under section 27 of the
Organized and Serious Crimes Ordinance, Chapter 455. That may require the preparation of a victim impact statement.
19.4

The prosecutor must respect the rights of the victim. These include the rights to :
(a) be treated with courtesy and respect;
(b) be kept informed of the progress of cases;
(c) have their views considered by prosecutors and investigators;
(d) be provided with proper facilities at court;
(e) have their circumstances and views brought to the attention of the court whenever appropriate;
(f) be notified of the offender's pending release, or escape, from penal custody;
(g) respect for privacy and confidentiality.

19.5

Prosecutors must, to the extent that it is relevant and practicable to do so, have regard to the Victim of Crime Charter, 2000.

20. The Role of the Prosecutor in the Sentencing Process
20.1
It has been said that the prosecutor is a minister of justice, and that the prosecution have no vested interest in securing a more severe sentence.
The prosecutor should not attempt by advocacy to influence the court in regard to sentence. The prosecutor nonetheless plays an important role in the
sentencing process. The duty to assist the court is part of the prosecutor's general duty in the administration of justice.
20.2
The public interest requires no more of the prosecutor than that he or she assists the court to have access to all available and relevant matters
which may affect sentence and protects the court from any errors which may have to be remedied on appeal or review.
20.3
There are obvious ways in which the prosecutor discharges his or her duty to lay before the court fairly and impartially the whole of the facts which
comprise the case for the prosecution. At a contested trial the prosecution call all the relevant evidence in order to discharge the burden of proving the
case and thereby provides the sentencer with the factual material which may aggravate or mitigate the sentence.
20.4
On a plea of guilty the prosecutor will address the court to provide a proper presentation of the facts of the case. On conviction, the prosecutor tells
the court of the accused's antecedents, and must ensure that these are up to date. He or she also has a duty to deal with ancillary matters such as costs,
compensation, forfeiture, restitution and the disposal of exhibits.
20.5

The prosecutor has additional and no less important duties and responsibilities :
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(a) It is the duty of the prosecutor, where the accused has pleaded guilty, to ensure that the facts which are then placed before the court support
each and every ingredient of the charges laid, and that they provide a sufficiently comprehensive factual basis for sentencing;
(b) Where there is a major difference between the factual basis upon which an accused pleads guilty and the case contended for by the
prosecution, there is an adversarial role for the prosecution in establishing the facts upon which the court should base sentence;
(c) He or she must be aware of any legal limitations on sentence, of what the maximum sentence is, and whether the court has jurisdiction to
impose any particular sentence. This assists the court to avoid appealable errors;
(d) The duty of the prosecutor is to draw the attention of the court to any facts which may affect the assessment of sentence, and this applies
equally whether it involves a mitigating or an aggravating factor. The former consideration bulks large when the accused is not represented;
(e) The prosecutor should be familiar with the relevant 'tariff' or 'guideline' cases prior to sentencing. In the Court of First Instance, he or she is
permitted to bring decisions of the Court of Appeal to the attention of the trial judge if it is felt that they will help the court to arrive at a just and
proper sentence. This should be done before the address in mitigation, and the prosecutor has no right of reply. Judgments which do not
provide guidelines, but instead turn solely on the facts of the particular case, should not be cited. The prosecutor should be careful not to
suggest any particular sentence or type of sentence, or to say anything that could be taken as advocating severity. These same principles
also apply in the District Court and the Magistrates Courts, and in the latter it is permissible also for the prosecutor to draw attention to
relevant appellate judgments of the Court of First Instance. Where the accused is represented, the cases intended to be cited should be
made known to his or her lawyer. If the accused is not represented, the cases intended to be cited should be supplied to him or her (If he or
she requires an adjournment for legal advice, or else requests that the cases be explained or translated, then this will be a matter for the
court.);
(f) When matters are advanced in mitigation which the prosecution can prove to be wrong, the duty of the prosecutor is first to inform the
defence that the mitigation is not accepted. If the defence persists in the matter it becomes the duty of the prosecutor to invite the court to put
the defence to proof of the disputed material and if necessary to hear any rebutting evidence. He or she must carefully exercise the discretion
as to whether the inaccurate mitigating facts are of such a nature as to require the intervention of the prosecution to prevent the court from
proceeding on a wrong basis;
(g) The prosecutor should not volunteer information about the prevalence of particular offences but should be ready to assist the court if he or
she has reliable material which is called for by the court. Statistics which are accurate and up to date can properly be tendered if requested;
(h) The prosecutor should not volunteer information as to the broad range of sentences being passed for a particular offence, but can provide
such if so requested by the court;
(i) The prosecutor should be familiar with the provisions of section 27 of the Organized and Serious Crimes Ordinance, Chapter 455, which
supplements the traditional role of the prosecutor. Section 27 entitles the prosecutor to place certain material before the Court of First
Instance or the District Court at the sentencing stage. It also entitles the prosecutor to invite the court to conclude that a specified offence is
an organized crime. If reliance is to be placed upon section 27, the prosecutor must ensure that only evidence which is admissible is
adduced, and that proper notification and other procedures are adhered to. Section 27 enables the court to impose a more severe sentence
in light of the stance adopted by the prosecutor thereunder;
(j) The prosecutor should bring to the attention of the court the victims' circumstances and views whenever this is appropriate.
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21. The Prosecutor and Conviction Appeals
21.1
When there is an appeal against conviction to the Court of Appeal or to the Court of First Instance, the duty of the prosecutor is to assist the court
as required to achieve a just disposal of the appeal.
21.2

The prosecutor should be familiar with, and observe the relevant Practice Directions.

21.3
Once the perfected grounds of appeal are received, together with the appellant's authorities, the prosecutor should decide upon, and serve such
additional authorities as will assist the court in determining the issues raised by the appeal. The invariable duty of the prosecutor to assist the court through
the preparation of a written submission applies irrespective of whether the appellant is represented.
21.4
When an appellant is not represented, the prosecutor should scrutinise the papers with especial care to determine whether there is any legitimate
ground of appeal which has not hitherto been noticed. If he or she discovers such, the court should be informed.
21.5
Although the prosecutor will generally seek to uphold a conviction, if the view is formed that the appeal should succeed the prosecutor should
acquaint the court of that view and explain the reasons for it. If the court disagrees, the prosecutor is entitled to adhere to his or her view and is not obliged
to conduct the appeal in any way which conflicts with his or her own judgment. At the same time it remains the prosecutor's duty to give assistance to the
court if requested to do so.

22. The Prosecutor and Sentence Appeals or Reviews
22.1
Where an accused appeals against sentence to the Court of Appeal or the Court of First Instance, the prosecutor should be in a position to assist
the court as required. This may involve drawing its attention to the relevant 'guideline' or 'tariff' cases. The prosecutor should not seek to place before the
court 'comparables', that is, judgments which might bear some similarity to the case under consideration, but which ultimately turn on their own facts. He or
she should also, if required, be in a position to address the court on the prevalence of the offence, on the customary range of sentences for a particular
offence, and to provide accurate statistics.
22.2
It is no part of the prosecutor's function on appeal to seek to uphold a sentence which he or she considers to be manifestly excessive, wrong in
principle or not authorized in law. Equally, the prosecutor should, if required, indicate why it is felt that the sentencer has achieved a fair and just result in all
the circumstances. The prosecutor must be in a position to assist the court as to its powers in disposing of the appeal.
22.3
When the prosecutor represents the Secretary for Justice on an application for review of sentence, it must be remembered that he or she is, as at
first instance, a minister of justice. When the application is based upon an error of principle or of law, it is incumbent on the prosecutor to identify the nature
of the error alleged, and authority can properly be cited to establish the error. Where it is alleged that a sentence is manifestly inadequate or manifestly
excessive, the prosecutor must provide the reasons. This will generally involve identifying mistakes made by the sentencer, and reference to authority. It is
also permissible for the prosecutor to indicate what he or she considers the correct approach ought to have been. The prosecutor may properly draw
attention to any matter appearing on the record, but may not adduce new evidence in order to secure an enhanced sentence. The right of reply is limited to
answering any mis-statements of fact or any mis-statements of legal principle made on behalf of the respondent.
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22.4
The power of review of sentence was conferred to correct errors in what the Court of Appeal has called 'exceptional cases' (Attorney General v Lau
Chiu-tak [1984] HKLR 23). An application for review of sentence will only usually be instituted where it is clear that the sentencer has fallen into serious
error and the public interest requires that this be rectified. Applications for review of sentence must be signed by either the Secretary for Justice or the
Director of Public Prosecutions. No other prosecutor is authorized to make any decision in relation to sentence or to give undertakings about the
Department's attitude. The Secretary will not be bound by any such decision or undertaking, unless it is authorized by the Director.

23. The Private Prosecution and Intervention by the Secretary for Justice
23.1

Article 63 of the Basic Law provides :
"The Department of Justice of the Hong Kong Special Administrative Region shall control criminal prosecutions, free from any interference."

23.2
Under the common law, every person has exactly the same right to institute any criminal prosecution as the Secretary for Justice or any one else.
The right to begin criminal proceedings belongs to everyone, whether as an individual or acting in a group, and whether in a private or public capacity. Even
the private citizen can prosecute in the public interest. The right to prosecute does not include a right of access to police statements, reports and
photographs.
23.3
The Secretary for Justice is always entitled to take over and continue, or discontinue, a private prosecution. The power of the Secretary to intervene
is not subject to review by the courts. (Gouriet v Union of Post Office Workers [1977] 3 All E R 70). Any private person can institute and pursue a private
prosecution but the Secretary can bring this to a halt by entering a nolle prosequi.
23.4
In respect of the Court of First Instance, section 17 of the Criminal Procedure Ordinance, Chapter 221 provides that "Every indictment shall be
signed by the Secretary for Justice, and shall bear date on the day when it is signed." In R v George Maxwell (Developments) Ltd. [1980] 2 All E R 99, it
was held that a private prosecutor was not a litigant in person before the Crown Court and was not entitled to act as an advocate in any way in those
proceedings because (a) once the indictment was signed the proceedings thereafter continued in the name of the Sovereign and (b) the public interest
required that the prosecution in the Crown Court be impartial and subject to the constraints necessary to ensure a fair trial.
23.5
In respect of summary offences in the Magistrates Court, section 14 of the Magistrates Ordinance, Chapter 227, provides for a complainant or
informant to conduct the prosecution in person or by counsel. It states as well that the Secretary for Justice may at any stage intervene and assume the
conduct of the proceedings. From the date of such intervention the Secretary is deemed to be a party to the proceedings.
23.6

In considering whether to take over a prosecution the following factors are relevant :
(a) the wishes of the parties;
(b) whether the public interest will be advanced if the prosecution is taken over;
(c) whether the prosecution will be taken over to be terminated. If so, regard will be had to whether :
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(i)

the proceedings are vexatious or oppressive;

(ii) there are reasonable prospects of success;
(iii) a decision already taken by the Department of Justice will be thwarted;
(iv) the evidence is sufficient;
(v) there is any duplication;
(vi) the Department of Justice should offer no evidence or enter a nolle prosequi;
(d) whether there will be a fair trial;
(e) the seriousness of the charge;
(f) whether the Department of Justice has already instituted proceedings arising out of the same incident;
(g) whether the proceedings are contrary to the public interest.
23.7
The public interest may at times override the individual interests or wishes of those who institute criminal proceedings. The taking over of
proceedings is exceptional. Access of citizens to the courts will not be impeded except in special circumstances. A prosecution will not be taken over
unless that course is approved personally by the Secretary for Justice.

24. The Re-starting of a Prosecution
24.1
People should be able to rely on decisions taken by the Secretary for Justice. Normally, if a suspect or an accused is told that there will not be a
prosecution, or that the prosecution has been stopped, that is the end of the matter and the case will not start again. But occasionally there are special
circumstances in which a prosecution will be re-started, particularly if the case is serious. These circumstances include :
(a) rare cases where a new look at the original decision shows that it was clearly wrong and should not be allowed to stand;
(b) cases which are stopped so that more evidence which is likely to become available in the fairly near future can be collected and prepared. In
these cases, the accused will be told that the prosecution may well start again;
(c) cases which are stopped because of a lack of evidence but where more significant evidence is discovered later;
(d) cases where a witness who has been granted an immunity fails to provide truthful testimony.
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25. The Publication of Reasons for Prosecution Decisions
25.1
The Department of Justice is committed to as much openness in relation to the decision making process as is consistent with the due administration
of justice. Reasons for decisions made in the course of prosecutions or of giving advice may be given where practicable. This may be done orally or in
writing. Reasons for particular decisions may be given to a court in the course of criminal proceedings for which it is responsible. Detailed reasons will not
normally be given for the decision to institute or not to institute either an appeal against an acquittal or a review of a sentence.
25.2
Reasons for decisions will usually only be given to those with a legitimate interest in the matter and where it is appropriate to do so, and these may
be in general terms. A legitimate interest includes :
(a) the interest of the court in knowing why a particular course of action is deemed to be appropriate;
(b) the interest of the victim in knowing how the case is being handled and disposed of;
(c) the interest of the reporting department or agency in knowing on what basis advice is given;
(d) the interest of the media in the open dispensing of justice where previous proceedings have been public.
25.3
If the way in which prosecutorial decisions are taken can be explained, public education as to how the prosecution process works will be furthered.
However, the public interest is the guiding consideration, and the nature and extent of information made available to the public must be closely monitored
by the prosecutor to ensure that ongoing investigations or prosecutions are not prejudiced. Care must be taken to ensure that the desire for justice to be
seen to be done does not result in justice not being done.
25.4
Reasons for decisions may not be given in any case where to do so would adversely affect the interests of a victim, a witness, a suspect or an
accused, or would prejudice the administration of justice. In particular, public discussion of a decision not to prosecute might amount to the trial of the
suspect without the safeguards which criminal proceedings are designed to provide. As Sir Patrick Mayhew QC, Attorney General of England and Wales,
explained to Parliament in 1992 :
"It is extremely important that where somebody has not been prosecuted or where a prosecution has been discontinued against somebody, the
evidence that would have been available had that prosecution continued should not be paraded in public."
25.5
The public are entitled to know the general principles which the prosecution apply to the cases it decides. It will not, however, usually be in the
interests of justice for the prosecution to go further and to give details in individual cases. No distinction exists in this regard between decisions to prosecute
and decisions not to prosecute. This policy is rooted in fairness to the suspect. As Michael Thomas QC, Attorney General, told the Legislative Council, in
1987 :
"There are good reasons why the Attorney General does not normally explain in public a decision not to prosecute in a particular case. It is rare for
any public announcement to be made of that decision because it would reveal unfairly that someone had been under suspicion for having committed
a criminal offence. And even where that fact is known, to give reasons in public for not prosecuting the suspect would lead to public debate about the
case and about his guilt or innocence. The nature of the evidence against the suspect would have to be revealed. Then some might say that that
was proof enough of guilt, and the suspect would find himself condemned by public censure. Sir, in our legal system, the only proper place for
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questions of guilt or innocence to be determined is in a court, where the accused has the right to a fair trial in accordance with the rules of criminal
justice, and the opportunity to defend himself."
25.6
If the prosecutor receives confidential information from a party to the proceedings, such as material as to the medical state of a suspect or witness,
confidentiality must be respected. Those who supply confidential or sensitive material which is relevant to a case are entitled to rely upon the discretion of
the prosecutor. The Personal Data (Privacy) Ordinance, Chapter 486, places limits upon the information which the prosecutor, as a data user, can properly
disclose in the absence of consent from the data subject.
25.7
Legal advice to a reporting department or agency is subject to legal professional privilege. The prosecutor should not disclose a legal opinion unless
privilege has been waived. Whether or not privilege attaches depends on the nature of the relationship, the contents of the advice and the circumstances in
which it is sought (R v Stinchcombe (1991) 68 CCC (3d) 1, 9-10).

26. The Basic Law and the Bill of Rights
26.1
The principal sources of the human rights of members of the Hong Kong community are the Basic Law (especially Chapter III), the Hong Kong Bill
of Rights Ordinance, Chapter 383, and the common law. In determining whether to prosecute or continue a prosecution, account should be taken of the
rights of the accused, the victim and witnesses. Prosecutors should be aware that the Basic Law recognizes :
(a) Equality before the law : Article 25
(b) Freedom of speech : Article 27
(c) Inviolability of the person : Article 28
(d) Inviolability of the home : Article 29
(e) Freedom and privacy of communication : Article 30
(f) Freedom of movement : Article 31
(g) Freedom of conscience and religion : Article 32
(h) Right to legal advice : Article 35
The Basic Law guarantees such basic rights of the accused as the :
(a) Right to trial by jury : Article 86
(b) Right to a fair trial : Article 87
(c) Right to trial without delay : Article 87
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(d) Right to be presumed innocent : Article 87
Article 42 recognizes the obligation to abide by the laws in force.
26.2
In addition, Article 38 expressly preserves other rights given to members of the Hong Kong community. This is obviously a reference to rights at
common law which are not mentioned expressly or impliedly in the Basic Law or in the Hong Kong Bill of Rights Ordinance. Article 8 of the Basic Law
preserves the laws previously in force, including the common law.
26.3
Article 39 of the Basic Law provides that the provisions of the International Covenant on Civil and Political Rights (ICCPR) as applied to Hong Kong
shall remain in force and shall be implemented through the laws of the Hong Kong Special Administrative Region. The rights and freedoms enjoyed by
Hong Kong residents shall not be restricted except as prescribed by law, and such restrictions shall not contravene the provisions of Article 39.
26.4
Part II of the Hong Kong Bill of Rights Ordinance ("BOR") incorporates the ICCPR as applied to Hong Kong as part of Hong Kong's law.
Prosecutors should be aware that the BOR guarantees rights of an accused, including :
(a) Equality before the law : Article 10
(b) A fair hearing and public hearing by an independent and impartial tribunal : Article 10
(c) Presumption of innocence : Article 11(1)
(d) To be informed promptly in the language he understands of the nature of the criminal charge : Article 11(2)(a)
(e) Right to be tried without undue delay : Article 11(2)(c)
(f) Right to legal assistance where the interests of justice require : Article 11(2)(d)
(g) Right to obtain the attendance and examination of witnesses on his behalf : Article 11(2)(e)
(h) Right against self-incrimination : Article 11(2)(g).

27. The United Nations Guidelines
27.1
In 1990, the 'Guidelines on The Role of Prosecutors' were adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders. These provide guidance to prosecutors in Hong Kong. The Guidelines appear at Appendix I to The Statement.

28. The International Association of Prosecutors
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28.1
The 'Standards of Professional Responsibility and Statement of the Essential Duties and Rights of Prosecutors', were adopted by the International
Association of Prosecutors, of which the Prosecutions Division of the Department of Justice is an organizational member, in 1999. These provide guidance
to prosecutors in Hong Kong. The Standards appear at Appendix II to The Statement.

CONCLUSION
The Department of Justice is committed to open justice. It seeks to provide the people of Hong Kong with a just and independent prosecution service. High
ethical and professional standards are applied to instituting and, where necessary, terminating prosecutions, without fear or favour. The effective combat of
crime requires constructive liaison between prosecutors and law enforcement agencies. In their dealings with the public, prosecutors need to be transparent
and honest, just as they are required to be sensitive and understanding when they deal with victims and witnesses. Those accused or suspected of crime
must also be treated fairly and with respect. Through The Statement of Prosecution Policy and Practice the parameters within which prosecutors operate
are defined, and the prosecution process is explained to the public as a whole. By applying the policy and practices contained in The Statement,
prosecutors will continue to advance the rule of law and to contribute to the proper administration of criminal justice in Hong Kong.

LIST OF APPENDICES
Appendix I The United Nations' 'Guidelines on The Role of Prosecutors'
Appendix II The International Association of Prosecutors' 'Standards of Professional Responsibility and Statement of the Essential Duties and
Rights of Prosecutors

Appendix I
GUIDELINES ON THE ROLE OF PROSECUTORS
Adopted by the Eighth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, Havana, Cuba,
27 August to 7 September 1990.
Whereas in the Charter of the United Nations the peoples of the world affirm, inter alia, their determination to establish conditions under which justice can
be maintained, and proclaim as one of their purposes the achievement of international cooperation in promoting and encouraging respect for human rights
and fundamental freedoms without distinction as to race, sex, language or religion,
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Whereas the Universal Declaration of Human Rights enshrines the principles of equality before the law, the presumption of innocence and the right to a fair
and public hearing by an independent and impartial tribunal,
Whereas frequently there still exists a gap between the vision underlying those principles and the actual situation,
Whereas the organisation and administration of justice in every country should be inspired by those principles, and efforts undertaken to translate them
fully into reality,
Whereas prosecutors play a crucial role in the administration of justice, and rules concerning the performance of their important responsibilities should
promote their respect for and compliance with the above-mentioned principles, thus contributing to fair and equitable criminal justice and the effective
protection of citizens against crime,
Whereas it is essential to ensure that prosecutors possess the professional qualifications required for the accomplishment of their functions, through
improved methods of recruitment and legal and professional training, and through the provision of all necessary means for the proper performance or their
role in combating criminality, particularly in its new forms and dimensions,
Whereas the General Assembly, by its resolution 34/169 of 17 December 1979, adopted the Code of Conduct for Law Enforcement Officials, on the
recommendation of the Fifth United Nations Congress on the Prevention of Crime and the Treatment of Offenders,
Whereas in resolution 16 of the Sixth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, the Committee on Crime
Prevention and Control was called upon to include among its priorities the elaboration of guidelines relating to the independence of judges and the
selection, professional training and status of judges and prosecutors,
Whereas the Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders adopted the Basic Principles on the
Independence of the Judiciary, subsequently endorsed by the General Assembly in its resolutions 40/32 of 29 November 1985 and 40/146 of 13 December
1985,
Whereas the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power recommends measures to be taken at the international
and national levels to improve access to justice and fair treatment, restitution, compensation and assistance for victims of crime,
Whereas, in resolution 7 of the Seventh Congress, the Committee was called upon to consider the need for guidelines relating, inter alia, to the selection,
professional training and status of prosecutors, their expected tasks and conduct, means to enhance their contribution to the smooth functioning of the
criminal justice system and their cooperation with the police, the scope of their discretionary powers, and their role in criminal proceedings, and to report
thereon to future United Nations congresses,
The Guidelines set forth below, which have been formulated to assist Member States in their tasks of securing and promoting the effectiveness, impartiality
and fairness of prosecutors in criminal proceedings, should be respected and taken into account by Governments within the framework of their national
legislation and practice, and should be brought to the attention of prosecutors, as well as other persons, such as judges, lawyers, members of the
executive and the legislature and the public in general. The present Guidelines have been formulated principally with public prosecutors in mind, but they
apply equally, as appropriate, to prosecutors appointed on an ad hoc basis.
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Qualifications, selection and training
1.

Persons selected as prosecutors shall be individuals of integrity and ability, with appropriate training and qualifications.

2.

States shall ensure that :

(a) Selection criteria for prosecutors embody safeguards against appointments based on partiality or prejudice, excluding any discrimination against a
person on the grounds of race, colour, sex, language, religion, political or other opinion, national, social or ethnic origin, property, birth, economic or
other status, except that is shall not be considered discriminatory to require a candidate for prosecutorial office to be a national of the country
concerned;
(b) Prosecutors have appropriate education and training and should be made aware of the ideals and ethical duties of their office, of the constitutional
and statutory protections for the rights of the suspect and the victim, and of human rights and fundamental freedoms recognized by national and
international law.
Status and conditions of service
3.

Prosecutors, as essential agents of the administration of justice, shall at all times maintain the honour and dignity of their profession.

4.
States shall ensure that prosecutors are able to perform their professional functions without intimidation, hindrance, harassment, improper
interference or unjustified exposure to civil, penal or other liability.
5.
Prosecutors and their families shall be physically protected by the authorities when their personal safety is threatened as a result of the discharge of
prosecutorial functions.
6.
Reasonable conditions of service of prosecutors, adequate remuneration and, where applicable, tenure, pension and age of retirement shall be set
out by law or published rules or regulations.
7.
Promotion of prosecutors, wherever such a system exists, shall be based on objective factors, in particular professional qualifications, ability, integrity
and experience, and decided upon in accordance with fair and impartial procedures.
Freedom of expression and association
8.
Prosecutors like other citizens are entitled to freedom of expression, belief, association and assembly. In particular, they shall have the right to take
part in public discussion of matters concerning the law, the administration of justice and the promotion and protection of human rights and to join or form
local, national or international organisations and attend their meetings, without suffering professional disadvantage by reason of their lawful action of their
membership in a lawful organisation. In exercising these rights, prosecutors shall always conduct themselves in accordance with the law and the
recognized standards and ethics of their profession.

http://www.doj.gov.hk/eng/public/pub20021031con.htm

8/2/2006

Department of Justice

第 35 頁，共 41 頁

9.
Prosecutors shall be free to form and join professional associations or other organisations to represent their interests, to promote their professional
training and to protect their status.
Role in criminal proceedings
10.

The office of prosecutors shall be strictly separated from judicial functions.

11.
Prosecutors shall perform an active role in criminal proceedings, including institution of prosecution and, where authorized by law or consistent with
local practice, in the investigation of crime, supervision over the legality of these investigations, supervision of the execution of court decisions and the
exercise of other functions as representatives of the public interest.
12.
Prosecutors shall, in accordance with the law, perform their duties fairly, consistently and expeditiously, and respect and protect human dignity and
uphold human rights, thus contributing to ensuring due process and the smooth functioning of the criminal justice system.
13.

In the performance of their duties, prosecutors shall :

(a) Carry out their functions impartially and avoid all political, social, religious, racial, cultural, sexual or any other kind of discrimination;
(b) Protect the public interest, act with objectivity, take proper account of the position of the suspect and the victim, and pay attention to all relevant
circumstances, irrespective of whether they are to the advantage or disadvantage of the suspect;
(c) Keep matters in their possession confidential, unless the performance of duty or the needs of justice require otherwise;
(d) Consider the views and concerns of victims when their personal interests are affected and ensure that victims are informed of their rights in
accordance with the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power.
14.
Prosecutors shall not initiate or continue prosecution, or shall make every effort to stay proceedings, when an impartial investigation shows the
charge to be unfounded.
15.
Prosecutors shall give due attention to the prosecution of crimes committed by public officials, particularly corruption, abuse of power, grave
violations of human rights and other crimes recognized by international law and, where authorized by law or consistent with local practice, the investigation
of such offences.
16.
When prosecutors come into possession of evidence against suspects that they know or believe on reasonable grounds was obtained through
recourse to unlawful methods, which constitute a grave violation of the suspect's human rights, especially involving torture or cruel, inhuman or degrading
treatment or punishment, or other abuses of human rights, they shall refuse to use such evidence against anyone other than those who used such
methods, or inform the Court accordingly, and shall take all necessary steps to ensure that those responsible for using such methods are brought to justice.
17.
In countries where prosecutors are vested with discretionary functions, the law or published rules or regulations shall provide guidelines to enhance
fairness and consistency of approach in taking decisions in the prosecution process, including institution or waiver of prosecution.
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Alternatives to prosecution
18.
In accordance with national law, prosecutors shall give due consideration to waiving prosecution, discontinuing proceedings conditionally or
unconditionally, or diverting criminal cases from the formal justice system, with full respect for the rights of suspect(s) and the victim(s). For this purpose,
States should fully explore the possibility of adopting diversion schemes not only to alleviate excessive court loads, but also to avoid the stigmatization of
pre-trial detention, indictment and conviction, as well as the possible adverse effects of imprisonment.
19.
In countries where prosecutors are vested with discretionary functions as to the decision whether or not to prosecute a juvenile, special
considerations shall be given to the nature and gravity of the offence, protection of society and the personality and background of the juvenile. In making
that decision, prosecutors shall particularly consider available alternatives to prosecution under the relevant juvenile justice laws and procedures.
Prosecutors shall use their best efforts to take prosecutory action against juveniles only to the extent strictly necessary.
Relations with other government agencies or institutions
20.
In order to ensure the fairness and effectiveness of prosecution, prosecutors shall strive to cooperate with the police, the courts, the legal profession,
public defenders and other government agencies or institutions.
Disciplinary proceedings
21.
Disciplinary offences of prosecutors shall be based on law or lawful regulations. Complaints against prosecutors which allege that they acted in a
manner clearly out of the range of professional standards shall be processed expeditiously and fairly under appropriate procedures. Prosecutors shall have
the right to a fair hearing. The decision shall be subject to independent review.
22.
Disciplinary proceedings against prosecutors shall guarantee an objective evaluation and decision. They shall be determined in accordance with the
law, the code of professional conduct and other established standards and ethics and in the light of the present Guidelines.
Observance of the Guidelines
23.

Prosecutors shall respect the present Guidelines. They shall also, to the best of their capability, prevent and actively oppose any violations thereof.

24.
Prosecutors who have reason to believe that a violation of the present Guidelines has occurred or is about to occur shall report the matter to their
superior authorities and, where necessary, to other appropriate authorities or organs vested with reviewing or remedial power.

Appendix II
THE INTERNATIONAL ASSOCIATION OF PROSECUTORS
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STANDARDS OF PROFESSIONAL RESPONSIBILTY AND STATEMENT OF THE ESSENTIAL DUTIES AND RIGHTS OF PROSECUTORS ADOPTED
BY THE INTERNATIONAL ASSOCIATION OF PROSECUTORS ON THE TWENTY THIRD DAY OF APRIL 1999
WHEREAS the objects of the International Association of Prosecutors are set out in Article 2.3 of its Constitution and include the promotion of fair,
effective, impartial and efficient prosecution of criminal offences, and the promotion of high standards and principles in the administration of criminal justice;
WHEREAS the United Nations, at its Eighth Congress on the Prevention of Crime and the Treatment of Offenders in Havana, Cuba in 1990, adopted
Guidelines on the Role of Prosecutors;
WHEREAS the community of nations has declared the rights and freedoms of all persons in the United Nations Universal Declaration of Human Rights and
subsequent international covenants, conventions and other instruments;
WHEREAS the public need to have confidence in the integrity of the criminal justice system;
WHEREAS all prosecutors play a crucial role in the administration of criminal justice;
WHEREAS the degree of involvement, if any, of prosecutors at the investigative stage varies from one jurisdiction to another;
WHEREAS the exercise of prosecutorial discretion is a grave and serious responsibility;
AND WHEREAS such exercise should be as open as possible consistent with personal rights, sensitive to the need not to re-victimise victims and should
be conducted in an objective and impartial manner;
THEREFORE the International Association of Prosecutors adopts the following as a statement of standards of professional conduct for all prosecutors and
of their essential duties and rights:
1.

PROFESSIONAL CONDUCT

1.1

Prosecutors shall :
!

at all times maintain the honour and dignity of their profession;

!

always conduct themselves professionally, in accordance with the law and the rules and ethics of their profession;

!

at all times exercise the highest standards of integrity and care;

!

keep themselves well-informed and abreast of relevant legal developments;

!

strive to be, and to be seen to be, consistent, independent and impartial;
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!

always protect an accused person's right to a fair trial, and in particular ensure that evidence favourable to the accused is disclosed in accordance
with the law or the requirements of a fair trial;

!

always serve and protect the public interest;

!

2.

respect, protect and uphold the universal concept of human dignity and human rights.
INDEPENDENCE

2.1
The use of prosecutorial discretion, when permitted in a particular jurisdiction, should be exercised independently and be free from political
interference.
2.2

If non-prosecutorial authorities have the right to give general or specific instructions to prosecutors, such instructions should be :
!

transparent;

!

consistent with lawful authority;

!

subject to established guidelines to safeguard the actuality and the perception of prosecutorial independence.

2.3
Any right of non-prosecutorial authorities to direct the institution of proceedings or to stop legally instituted proceedings should be exercised in
similar fashion.
3.

IMPARTIALITY

3.1

Prosecutors shall perform their duties without fear, favour or prejudice. In particular they shall :
!

carry out their functions impartially;

!

remain unaffected by individual or sectional interests and public or media pressures and shall have regard only to the public interest;

!

act with objectivity;

!

have regard to all relevant circumstances, irrespective of whether they are to the advantage or disadvantage of the suspect;

!

in accordance with local law or the requirements of a fair trial, seek to ensure that all necessary and reasonable enquiries are made and the result
disclosed, whether that points towards the guilt or the innocence of the suspect;

!

always search for the truth and assist the court to arrive at the truth and to do justice between the community, the victim and the accused according
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to law and the dictates of fairness.
4.

ROLE IN CRIMINAL PROCEEDINGS

4.1

Prosecutors shall perform their duties fairly, consistently and expeditiously.

4.2

Prosecutors shall perform an active role in criminal proceedings as follows :
!

where authorised by law or practice to participate in the investigation of crime, or to exercise authority over the police or other investigators, they will
do so objectively, impartially and professionally;

!

when supervising the investigation of crime, they should ensure that the investigating services respect legal precepts and fundamental human rights;

!

when giving advice, they will take care to remain impartial and objective;

!

in the institution of criminal proceedings, they will proceed only when a case is well-founded upon evidence reasonably believed to be reliable and
admissible, and will not continue with a prosecution in the absence of such evidence;

!

throughout the course of the proceedings, the case will be firmly but fairly prosecuted; and not beyond what is indicated by the evidence;

!

when, under local law and practice, they exercise a supervisory function in relation to the implementation of court decisions or perform other nonprosecutorial functions, they will always act in the public interest.

4.3

Prosecutors shall, furthermore :
!

preserve professional confidentiality;

!

in accordance with local law and the requirements of a fair trial, consider the views, legitimate interests and possible concerns of victims and
witnesses, when their personal interests are, or might be, affected, and seek to ensure that victims and witnesses are informed of their rights; and
similarly seek to ensure that any aggrieved party is informed of the right of recourse to some higher authority/court, where that is possible;

!

safeguard the rights of the accused in co-operation with the court and other relevant agencies;

!

disclose to the accused relevant prejudicial and beneficial information as soon as reasonably possible, in accordance with the law or the
requirements of a fair trial;

!

examine proposed evidence to ascertain if it has been lawfully or constitutionally obtained;

!

refuse to use evidence reasonably believed to have been obtained through recourse to unlawful methods which constitute a grave violation of the
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suspect's human rights and particularly methods which constitute torture or cruel treatment;
!

seek to ensure that appropriate action is taken against those responsible for using such methods;

!

in accordance with local law and the requirements of a fair trial, give due consideration to waiving prosecution, discontinuing proceedings
conditionally or unconditionally or diverting criminal cases, and particularly those involving young defendants, from the formal justice system, with full
respect for the rights of suspects and victims, where such action is appropriate.

5.

CO-OPERATION

5.1

In order to ensure the fairness and effectiveness of prosecutions, prosecutors :
!

shall co-operate with the police, the courts, the legal profession, defence counsel, public defenders and other government agencies, whether
nationally or internationally; and

!

shall render assistance to the prosecution services and colleagues of other jurisdictions, in accordance with the law and in a spirit of mutual cooperation.

6.

EMPOWERMENT

6.1
In order to ensure that prosecutors are able to carry out their professional responsibilities independently and in accordance with these standards,
prosecutors should be protected against arbitrary action by governments. In general they should be entitled :
!

to perform their professional functions without intimidation, hindrance, harassment, improper interference or unjustified exposure to civil, penal or
other liability;

!

together with their families, to be physically protected by the authorities when their personal safety is threatened as a result of the proper discharge
of their prosecutorial functions;

!

to reasonable conditions of service and adequate remuneration, commensurate with the crucial role performed by them and not to have their
salaries or other benefits arbitrarily diminished;

!

to reasonable and regulated tenure, pension and age of retirement subject to conditions of employment or election in particular cases;

!

to recruitment and promotion based on objective factors, and in particular professional qualifications, ability, integrity, performance and experience,
and decided upon in accordance with fair and impartial procedures;

!

to expeditious and fair hearings, based on law or legal regulations, where disciplinary steps are necessitated by complaints alleging action outside
the range of proper professional standards;
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!

to objective evaluation and decisions in disciplinary hearings;

!

to form and join professional associations or other organisations to represent their interests, to promote their professional training and to protect their
status; and

!

to relief from compliance with an unlawful order or an order which is contrary to professional standards or ethics.

2004

| Important notices

http://www.doj.gov.hk/eng/public/pub20021031con.htm

Last revision date:<05/07/2005>

8/2/2006

