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PURPOSE

Following this Panel’s meeting on 24 October 2005, the
Administration has further discussed with the Mainland authorities and has
aso held discussions with the legal professional bodies on the proposed
arrangement for reciprocal enforcement of judgments (REJ) in commercial
matters between the HKSAR and the Mainland. This paper informs
Members of the latest position.

BACKGROUND

2. The Administration first briefed the Panel on 20 December 2001 on
the suggestion of establishing an arrangement for REJ with the Mainland (the
Arrangement). The Arrangement will benefit the Hong Kong and the
international communities that are doing business with the Mainland. They
will be able to designate the courts of the HKSAR as the forum for settlement
of disputes arising from commercial contracts with Mainland parties, on the
basis that HKSAR courts judgments made in their favour can be recognized
and enforced in the Mainland where the judgment debtor keeps his assets.
This will also be conducive to the development of Hong Kong as a centre for
dispute resolution in commercial cases since parties will have an option,
which does not exist currently, to apply for enforcement of a money judgment
in the other jurisdiction without having to go through the time-consuming and
costly litigation process as is the case now. There is no doubt that a ssmple
and effective enforcement mechanism is one of the key considerations for
investors in deciding where to resolve their disputes.

3. The Administration proposed that the Arrangement should have
limited application to begin with. The scope of the Arrangement might be
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expanded in the light of actual experience gained in running the initial scheme.
The initia proposal was that the Arrangement should cover only “money
judgments given by a court of either the Mainland (at the Intermediate
People's Court level or higher) or the HKSAR (at the District Court level or
higher) exercising its jurisdiction pursuant to a valid choice of forum clause
contained in a commercial contract” (“theinitial proposal”).
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The main elements of theinitial proposa were —

judgments other than money judgments, such as orders for specific
performance or injunction, would not be covered,

“commercial contract” refers to a contract in which the parties are
acting for the purposes of their respective trades or professions,
excluding contracts relating to matrimonial matters, wills and
successions, bankruptcy and winding up, lunacy, employment and
consumer matters, etc;

the relevant choice of forum clause should be avalid one;

in the case of the HKSAR, the Arrangement should cover judgments
given by the District Court or higher courts (then amounted to
$50,000 or above) and, in the Mainland, judgments given by the
Intermediate People’s Courts or higher courts;

the Arrangement should only apply to a judgment that is final and
conclusive; and

in line with the common law, recognition and enforcement of
judgments under the Arrangement should be refused on grounds
similar to those stipulated under section 6 of the Foreign Judgments
(Reciprocal Enforcement) Ordinance (Cap. 319)" against registration.

! The proposed grounds for refusal of enforcement are:

(1) thejudgment iswholly satisfied;

(2) the judgment was obtained by fraud;

(3) the judgment was obtained in breach of natural justice;

(4) enforcement of the judgment would be contrary to public policy (order public) in the place of

the registering court;

(5) thejudgment isinconsistent with a prior judgment of the registering court;
(6) the judgment was obtained in proceedings at which the defendant was not given sufficient

notice; and

(7) in the view of the registering court the judgment debtor either is entitled to immunity from

the jurisdiction of that court or was entitled to immunity in the court of origin and did not
submit to itsjurisdiction.



5. In March 2002, the Administration conducted a consultation exercise
to seek the views of this Panel, the legal professiona bodies, chambers of
commerce and trade associations on the proposal. The Administration
reported to the Panel in May 2002 the outcome of the consultation exercise.
The majority of the respondents indicated support for the initial proposal.
The few consultees that had expressed reservations about the initial proposal
in view of the differences between the two legal systems had observed that—

(@) judgments in civil and commercia matters rendered by the People's
Court in the Mainland had been held not to be final and conclusive
under the common law rules applied by HKSAR court;

(b) the quality of justice and the propriety of the judicial officers in the
Mainland were matters of concern; and

(c) the execution process in the Mainland under the Civil Procedure Law
of the PRC was fraught with difficulties.

6. The Administration then launched informal discussions with the
Mainland authorities in July 2002, bearing in mind the above observations.
The two sides held several rounds of discussions and matters that are subject
to different legal principles under the two legal systems have been discussed
at great length, these including the scope of the Arrangement, the level of
courts which judgments are to be covered, finality of judgment and
safeguards.

PROGRESS

7. Pursuant to the discussions, the Administration’s revised proposal is
that the proposed Arrangement should apply to “money judgments of
commercial cases given by specified courts of either the Mainland or the
HKSAR made pursuant to a valid exclusive choice of court agreement in
writing” (“the revised proposal”). A comparison between the initial
proposal and the revised proposal is set out in the paragraphs bel ow.

Scope

8. Asintheinitial proposal, the revised proposal appliesto commercia
cases.



9. Regarding some Members comments that the initial proposal
was for the parties to opt in for the Arrangement, as can be seen in paragraph
4 above, there has never been suggestion that the parties should be required to
expressly opt in for the Arrangement to apply in respect of the judgments
concerned.  This notwithstanding, the Administration’s initial proposal
limited the Arrangement to judgments of the HKSAR or Mainland courts
where the parties to a commercial contract have entered into a choice of court
agreement. The deference to a choice of court agreement was a reflection of
the respect accorded to the autonomy and freedom of parties to commercial
contracts. The Arrangement would not be applicable to judgments where
parties have not made a prior express agreement on choice of court.

10. It should be noted that a choice of court agreement, whether
exclusive or otherwise, is not a pre-condition for an application for
registration of foreign judgments under the Foreign Judgments (Reciprocal
Enforcement) Ordinance (Cap.319). Members may wish to note that the
Hague Convention on Choice of Court Agreements (which provides for
uniform rules on jurisdiction and on recognition and enforcement of foreign
judgments in civil or commercia matters among member states) has recently
been concluded. While the Convention is predicated on a choice of court
agreement, it is not necessary for the parties to a choice of court agreement to
expressly opt in the enforcement regime under the Convention.

Choice of court

11. The revised proposal is more restrictive than the initial proposal.
Under the revised proposal, the Arrangement will only apply if the parties
concerned expressly agreed in writing to designate a court of the Mainland or
the HKSAR to have exclusive jurisdiction for resolving any dispute. The
requirement for adopting an exclusive choice of court clause by the parties
aims to minimize the risk of parallel proceedings being instituted in the courts
of both places. As each jurisdiction has its own laws, litigation rules and
procedures on enforcement of judgments which are quite different from the
other, it is difficult if not impossible to agree on a common set of principlesto
resolve problems brought by parallel litigation. The two sides hence agreed
that an exclusive choice of court agreement between the parties is a preferred
option as this gives certainty to the scope of judgments covered.



Finality

12. As set out in paragraph 4 above, it has been the Administration’s
initial proposal that the Arrangement should only apply to judgments that are
final and conclusive. Under the revised proposal, we have gone further to
agree on a set of specia procedures (paragraph 15) to address the concerns
(paragraph 13) about the requirements of finality.

13. There were instances that the HKSAR courts ruled that relevant
judgments of the Mainland courts were not final and conclusive for the
purpose of enforcement in Hong Kong.  In Chiyu Banking Corp. Ltd v. Chan
Tin Kwun [1996] 2 HKLR 395, a party had initiated the protest procedure
against the Mainland judgment sought to be enforced in Hong Kong which
could result in the retrial of the case by the original trial court. As a result,
Cheung J (as he then was) held that the relevant Mainland judgment failed to
satisfy the common law requirements of finality and conclusiveness of a
judgment. In the said case, a stay of the Hong Kong enforcement
proceedings was ordered pending the outcome of the protest procedure.
Cheung Js judgment was approved by the Court of Appea in subsequent
cases, e.g. Lam Chit Man (trading as Yet Chong Electronic Co. v. LAM Chi-To
(unreported, 18 December 2001, CACV 354/2001).

14, However, in a recent Court of Appea case # W

(CACV 159/2004), Chung J (dissenting) considered that it was probable, in
certain instances, that a retrial of a case could be ordered by a court in some
common law jurisdictions including Hong Kong. Hence, the fact that a
Mainland judgment could be subject to an order of retrial should not be
automatically taken as the ground for finding the judgment not “final and
conclusive”. A copy of the said case is annexed as Appendix | (Chinese

only).

15. The set of specia procedures to address the common law
requirements of finality, which will be set out clearly in the Arrangement, are
asfollows—

(@ only afinal judgment will be recognized and enforced. Under the
revised proposal, “a legally enforceable final judgment” shall carry
the meaning of —



(b)

(©)

(d)

(i) in the Mainland
4 any judgment of the Supreme People's Court;

4 any judgment of first instance made by a Higher or Intermediate
People’'s Court or a designated Basic Level People’'s Courts
which has been authorized to exercise jurisdiction on civil and
commercial cases of first instance involving foreign parties, or
Hong Kong, Macao and Taiwan parties from which no appeal
or protest is allowed according to the law or in respect of which
the time limit for appeal or protest has expired and no appeal or
protest has been filed,;

4 any judgment of second instance; and

4 any judgment made in accordance with the trial supervision
procedure by bringing up the case for trial by a people's court at
the next higher level.

(ii) in the HKSAR
A judgment of the District Court or above.

where an application to enforce a Mainland court judgment has been
made in Hong Kong and the trial supervision procedure calling for a
retrial is subsequently invoked, the case will not be retried by the
original trial court but will have to be brought up for a retrial by a
higher court. This is to ensure that the People’'s Court which
pronounced the original judgment will not have the opportunity to
vary or abrogate the very judgment of which enforcement is sought;

a certificate of “fina judgment” issued by the relevant Mainland
court must be submitted to the Hong Kong court by the person
seeking enforcement; and

the Supreme People’s Court will issue a judicial interpretation to set
out the above special retrial procedures applicable to Mainland
judgments sought to be enforced in Hong Kong. In addition, an
internal explanatory document on the new procedure will be drawn
up and distributed by the Supreme People’'s Court before the
Arrangement comes into effect.
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16. The Administration considers that the above special procedures are
generaly in line with the requirements laid down by Hong Kong courts for
determining the finality and conclusiveness of foreign judgments. In order to
give effect to the proposed Arrangement, the Administration is minded to
provide in the implementing legislation that only Mainland judgments which
are considered final in accordance with the above special procedures will be
enforced in Hong Kong. Members may wish to note that under the recently
concluded Hague Convention on Choice of Court Agreements which is now
open for signature by all states including China, whether a judgment given by
a court of a Contracting State is enforceable in other Contracting States shall
be determined by the consideration of whether the judgment is enforceable in
the State of origin. The notion of "final judgment” or "finality" has not been
adopted by the Convention for the reason that there being no uniform meaning
of the notion in the civil and common law jurisdictions.

Level of Courts

17. The Administration’s initial proposal was that the Arrangement
would cover Mainland judgments given by courts at the Intermediate People's
Court level or above. This proposal took into consideration that these courts
have the jurisdiction to deal with foreign-related civil and commercial
disputes.  During the discussion with the Mainland authorities, the
Administration became aware that, in pace with the economic development in
the Mainland, certain Basic Level People’'s Courts have been designated to
exercise jurisdiction over foreign-related civil and commercial cases, some of
which may be allowed to adjudicate claims of up to RMB 1 million, generally
on par with the District Court of the HKSAR.

18. The Administration further noted that, in many provinces,
autonomous regions and municipalities directly under the Central Government,
a good proportion of foreign-related cases were dealt with by the Basic Level
People's Court, which could amount to 50% of the tota number of
foreign-related civil and commercial matters dealt with in the relevant region.
Many of the designated Basic Level People's Court are situated in provinces
or municipalities where Hong Kong businesses have set up operations. In
view of this development, the Administration accepts the Mainland side’'s
counter-proposal that judgments made by the designated Basic Level People's
Courts should also be covered under the revised Arrangement. A list of the
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Basic Level People’s Courts with jurisdiction to adjudicate foreign-related
civil and commercia cases provided by the Mainland authorities is attached at
Appendix I1.

“Trial Points”

19. Our initial proposal was that the Arrangement should cover the
whole of the Mainland. This is maintained in the revised proposal. We
reported to the Panel at the meeting on 24 October 2005 the Mainland
authorities’ explanation for not agreeing to the suggestion that initially certain
better developed cities in the Mainland having proven trade or economic
activities with the HKSAR should be selected as “trial points’ for the
implementation of the Arrangement and that the Arrangement may be
extended to other cities only upon the successful implementation of such a
trial scheme in due course. Members considered that the Administration
should further pursue with the Mainland authorities on this suggestion.

20. The Administration has since further discussed this suggestion with
the Mainland authorities. The latter reiterate their position giving the
following reasons, which we consider acceptable:

(@) the Arrangement would be implemented in the Mainland through the
promulgation of regulations or judicial explanation which shall be
applied to the whole of the Mainland. It would not be feasible or
practical to exclude certain parts of the Mainland from the uniform
application of the regulations or judicial explanation;

(b) thereislittle established or objective basis for selecting “tria points’;

(c) the “trial points’ arrangement, if implemented, may impact on the
distribution of investments in the Mainland. The areas selected as
“trial points’, as compared with the other areas, may attract more
foreign investments, which may bring about or reinforce uneven
regiona development in the Mainland,;

(d) the “trial points’ arrangement may also exacerbate forum shopping.
Parties who seek to benefit from the Arrangement may create some
arbitrary connections between their contracts and the “trial points’ so
that their contractual disputes will be adjudicated by the courts in
these areas; and
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(e) if the application of the Arrangement were to be confined to “tria
points’, it would render the Arrangement ineffective as it would
significantly reduce its already limited scope.

Safeguards

21, As set out in paragraph 4(f), our initial proposal was that safeguards
against recognition and enforcement of judgments should be similar to the
criteria adopted in Cap. 319. Thisis still maintained in the revised proposal.
Taking into account the differences between the two legal systems, refusal to
recognise and enforce a judgment of the other side should be based on the
following grounds —

(@) the jurisdictional agreement (choice of court clause) is invalid in
accordance with the law of the place where enforcement is sought;

(b) thejudgment has been fully executed;

(c) the court of the place where enforcement is sought has exclusive
jurisdiction over the case according to its law;

(d) thelosing party has not been given sufficient time to defend his case;
(e) thejudgment has been obtained by fraud; or

(f) the court of the place where enforcement is sought has made a prior
judgment on the same cause of action.

22. In addition, the court shall refuse an application for recognition and
enforcement of ajudgment if —

(@) inthe case of the People's Court of the Mainland, it considers that the
enforcement of the HKSAR judgment is contrary to the social and
public interests of the Mainland; or

(b) in the case of the HKSAR court, it considers that the enforcement of
the Mainland judgment is contrary to the public policy of the HKSAR.

Application

23. Under Mainland laws, the time limit stipulated for application to
enforce a Mainland or a foreign judgment is rather restrictive, i.e. one year if
both or one of the parties are natural persons and six months if both parties are
legal persons or other organisations. To ensure the relevant judgment could
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be timely enforced, it is agreed that an application for recognition and
enforcement may be made simultaneously to the courts of both jurisdictions.

DISCUSSIONS WITH THE LEGAL PROFESSION

24. The Administration met with Law Society of Hong Kong on 14
December 2005 and the Hong Kong Bar Association on 13 January 2006 for
their views on the revised proposal. The Law Society indicated support to
the revised proposal and the Bar Association expressed no in-principle
objection.

WAY FORWARD

25. The Administration considers that the revised proposal should be
accepted for establishing an arrangement for REJ between the HKSAR and
the Mainland. We note the concerns raised by some stakeholders regarding
finality, quality of justice and execution process in the Mainland. We
consider that the revised proposal has adequately addressed these concerns
given that:

(@) the Arrangement is of arestricted scope. It covers only judgments on
disputes arising from commercial contracts only;

(b) the Arrangement is only applicable where the parties who, on the basis
of freedom of contract, made a prior express agreement to submit to
the exclusive jurisdiction of the courts of the Mainland or Hong Kong;

(c) any application for enforcement of a Mainland judgment in Hong
Kong, will be carefully considered by the Hong Kong courts
according to the applicable laws including all the safeguards before
deciding whether the application should be granted or refused; and

(d) any problems encountered in implementing the proposed Arrangement
can be taken up and resolved by the Supreme People’s Court and
HKSAR Government through consultation.

26. We intend to reach agreement on the Arrangement with the
Mainland as soon as possible.  The Arrangement will only become effective
when the HKSAR has completed the relevant legislative procedures AND the
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Mainland has promulgated a judicial interpretation to give effect to the
Arrangement. The Administration will consult the LegCo again in the
context of the detailed legidlative proposals.

Department of Justice

Administration Wing
Chief Secretary for Administration’s Office

February 2006



Appendix 1/ I

CACV 159/2004

2004 159
2003 1075 )

2005 10 25
2005 12 9



27

2002

$199,000

2002

9 11

2002 12

5

28

2002

18



10
$199,000
5 25

30

2003

2002 9

2002
11

19
2003 12

$192,861

11

28

2004

319



Nouvion v. Freeman

10.

Nouvion v. Freeman [1889] 15 App.
Cas. 1 Lord Herschell



(Mr. Henderson)

Parke B.

(Alderson



11.

12.

remate

plenary

remate

remate

remate



13.

115-116

14.

1. 178

179



(1)
(2)
(3)
(4)

(5)

177

185

(1)
(2)



(3)

(4)

15.

Lord

Herschel



(1) Chiyu Banking Corporation Ltd. v Chan Tin Kwun [1966] 1
HKLR 395;

(2) Tan Tay Cuan v Ng Chi Hung, unrep. HCA 5477/2000
(5/2/2001);

(3) CACV 354/2001
(18/12/2001);

(4) HCA 9585/1999
(8/4/2003);

(5) CACV 1046/2001
(12/7/2002)

16.

1. 2001 8 14



12 13 ‘ )

2. 2000 9 30

9 13 23 27
30

3. 2001 11 1

14

4. 2002 7 31 8 15



17.

2002

12

2002

28

12

11



18.

19.

20.

1. 2001 8 14

2. 2001

13

185

30



177

2001 11 1

2003 102-115
(109 )



21.

22.

23.

24.

15



25.

26.

Nouvion

remate

16



27.

28.

default judgment
Nintendo of America Inc. v. Bung Enterprises Limited

[2000] 2 HKC 629



29.

30.

31.

18



32.

33.

34.

19



35.

2002 5 18

Chiyu
Banking Corporation Ltd v Chan Tin Kwan [1996] 2 HKLR 395

36.

37. 1




38.

39.

40.

41.

2004
14

21

5

25
3(1)



42. 14

” Bank of India v Murjani and Others [1990]
1 HKLR 586, Re Safe Rich Industries Ltd. [1994] HKLY 183, Ng
Shou Chun v Hung Chun San [1994] 1 HKC 155

43.

(a) 2004 5 25

‘ ) 2002 4 12

(0 (@ (b)

(d)

(e)



44, 1 43(a)
18 20 21 /[ 24
2003 1 14 2004 1 2 2004 2 26
2004 3 15

45, 2 43(b)

46. 3

43(c)

47. “ ” Dicey
and Morris: The Conflict of Laws 13 Ever Chance

Development Ltd. v. Ching Kai Chiu trading as Wing Hung
Hardwares & Machinery Co. and Others HCA 8/1997



48. 4 43(d)

49.

5 43(e)

50.

51. “ ”
Chiyu Banking Corporation Ltd. v. Chan Tin Kwun [1996] 2
HKLR 395 Chiyu Banking Corporation

Chiyu Banking

Corporation “ ” : "

“Under the legal system in PRC, another state organ, the
Procuratorate exercise a supervisory function over civil
adjudication by the courts: Article 14 of the Civil
Procedure Law of 1991 (“the Civil Procedure Law”).
Under Article 185, the Procuratorate may lodge a protest



- 25 -

B
to the court in respect of a judicial decision. The
circumstance in which the protest may be lodged are set
out in art. 185, namely, C
(i) the main evidence to substantiate the original
judgment or ruling was insufficient; D
(it) the law which was applied in the original judgment E
or ruling was incorrect;
(iii) the People’s Court was in violation of the statutory F
procedure which have affected the correctness of
the judgment or ruling; G
(iv) the judicial members in trying the case committed
embezzlement, accepted bribes, practised H
favouritism or [made] a judgment that perverted the
law.
I
It is for the Supreme People’s Procuratorate to lodge the
protest but under Article 185, the Fujian People’'s
Procuratorate is entitled to refer the matter to the J
Supreme People’s Procuratorate for it to lodge a protest.
K
Under art. 187, the court, upon receipt of the protest, is
required to conduct aretrial of the action.”
L
( 397 A D)
M
Nouvion v.
Freeman 10 12 Chiyu Banking N
Corporation o
P
52. 8 59 59(2) Q
R
S
CACV 1046/2001 17 27
T
U
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Phipson on Evidence 2005
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Hong Kong Civil Procedure 2004 59/1/48 ( 828 ) (“ ...
[where the] Court of Appeal is satisfied that the conclusion
reached ... is plainly wrong, it should intervene ...”) 59/3/1 (* ...
whether the misdirection, misconception of evidence or other
alleged defect in the trial has taken place, so that a new trial
should be ordered ... ") 59/11/3 (“Misdirection, where substantial
wrong or miscarriage has been thereby occasioned”) 59/11/8
(“I'mproperly admitting or rejecting evidence, where some
substantial wrong or miscarriage has been thereby occasioned”)
59/11/15 (“Discovery of fresh evidence”) 59/11/18 (“A slip or
mistake in the proceedings”) 59/11/23 (“Some substantial

wrong or miscarriage”)
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“5. Final and conclusive. The Defendant contends that
the order of the Commercial Court was not final and
conclusive because of the nature of the order which was
made and the nature of the proceedings in which it was
made. ...

6. | cannot accept this argument...

9. [The Defendant] relied on the decision of the House
of Lords in Nouvion v. Freeman (1889) 15 App. Cas.
1....

10. However, the House of Lords conclusion on the
facts of that case do not assist me in determining
whether the ordonnance de refere in the present case
was final and conclusive. In both the remate and
“plenary” proceedings, the issue was whether one of the
parties was indebted to the other. The remate
proceedings did not conclusively resolve that issue. It
resolved only some of the questions which bore on that
issue. In the present case, the issue in the proceedings
in the Commercial Court was wholly unrelated to the
underlying dispute between the parties. The issue was
whether, irrespective of the merits of the underlying
dispute, French law permitted the Defendant to
countermand the cheques. The conclusion of the
Commercial Court that the Defendant was not permitted
under French law to countermand the cheques was final
and conclusive because it did not depend on the merits
of the underlying dispute between the parties...”

Nintendo of America Inc. v. Bung Enterprise

Ltd. HCA 1189/2000 :

(default judgment) Nouvion

Nintendo of America -

Q
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“8. The defendant relied on the observation of Lord
Watson in Nouvion v Freeman (1889) 15 App. Cas. 1 at
page 13 that the Court would refuse to recognise a
judgment because it is not final and conclusive on the
ground that ‘it might be at any time recalled or modified
by the Court of Session on just cause shown’.
However | am of the view that the observation must be
looked at in the context of the judgment which Lord
Watson had to consider. In Nouvion’s case, the Court
would have to consider a judgment of the Spanish
Court which was known as a ‘remate’ judgment which
was a judgment after consideration of limited issues
and which was liable to be reconsidered in ‘plenary’
proceedings where the whole merits of the matters
might be gone into. Likewise the order of the Court of
Session spoken of by Lord Watson as one which the
Court would not recognise was one which the Court had
retained the power to alter.

9. The defendant also relied on the observation of Lord
Diplock in The Sennar (No. 2) where he said (at 494A):

‘It is often said that the final judgment of the
foreign court must be “on the merits”. The moral
overtones which this expression tends to conjure
up may make it misleading. What it means in the
context of judgments delivered by courts of justice
is that the court has held that it has jurisdiction to
adjudicate upon an issue raised in the cause of
action to which the particular set of facts give rise,
and that its judgment on that cause of action is
one that cannot be varied, re-opened or set aside
by the court that delivered it or any other court of
co-ordinate jurisdiction although it may be subject
to appeal to a court of higher jurisdiction.’

10. However it is well established that for the purpose
of enforcement by an action in Hong Kong, a foreign
judgment may be final and conclusive even though it is
[a] default judgment liable to be set aside in the very
Court which rendered it (see Dicey & Morris The
Conflict of Laws 13" edition paragraph 14-021). |In
Vanquelin v Bouard (1863) 15 C B (N S) 341, Erle C J
held that it was no defence to an action based on a
judgment given by a Court in France that the judgment
was a judgment by default for wanting of an appearance
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by the defendant in the Court and by the law of France,
the judgment would become void as of course on an
appearance being entered. In so holding, the Chief
Justice said (at page 367-368):

‘I apprehend that every judgment of a foreign
court of competent jurisdiction is valid and may
be the foundation of an action in our courts,
though subject to the contingency, that, by
adopting a certain course, the party against whom
the judgment is obtained might cause it to be
vacated or set aside. But until that course has
been pursued, the judgment remains in full force
and capable of being sued upon.’

Thus the fact that the judgment is a judgment by default
whereby the Court may have the power to set it aside is
no ground for saying that the judgment is not final and
conclusive for this purpose. The defendant cannot
improve its position by refusing to comply with the
procedural requirement of the foreign Court or refusing
to defend an action properly brought against him in a
foreign Court.

11. In my view the apparent conflict between the
observation of Lord Diplock quoted above and the
observation of Erle C J could be reconciled. In my
view when Lord Diplock said ‘its judgment on that
cause of action is one that cannot be varied, re-opened
or set aside by the Court that delivered it or any other
Court of co-ordinate jurisdiction’ he was referring to
cases where the Court delivering the judgment had
intended that the effect of its judgment was merely
provisional such as in cases when the Court had
reserved the jurisdiction to vary or set aside the
judgment.”

(default judgment)

Dicey & Morrison [The
Conflict of Law], 13" edn., Vol. I, para. 14.021 (p.477;
Barclays Bank Ltd .v. Piacun [1984] 2 Qd. R. 476,
pp.477 (line 29) — 478 (line 6).)”
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Appendix II

List of Basic Level People's Courts of the Mainland with Jurisdiction to Deal with
Civil and Commercial Cases of First Instance Involving
Foreign, Hong Kong, Macao and Taiwan Parties

1. Guangdong Province (16)

The People's Court of Dongguan

The People's Court of Luogang District, Guangzhou

The People's Court of Nansha District, Guangzhou

The People's Court of Tianhe District, Guangzhou

The People's Court of Yuexiu District, Guangzhou

The People's Court of Haizhu District, Guangzhou

The People's Court of Panyu District, Guangzhou

The People's Court of Futian District, Shenzhen

The People's Court of Luohu District, Shenzhen

The People's Court of Baoan District, Shenzhen

The People's Court of Longgang District, Shenzhen

The People's Court of Nanshan District, Shenzhen



The People's Court of Yantian District, Shenzhen

The People's Court of Zhanjiang Economic and
Technological Development Zone

The People's Court of Dayawan Economic and Technological
Development Zone, Huizhou

The People's Court of Chancheng District, Foshan

2. Shandong Province (3)

The People's Court of Zibo New and Hi-Tech Industrial
Development Zone

The People's Court of Yantai Economic and Technological
Development Zone

The People's Court of Rizhao Economic and Technological
Development Zone.

3. Hebei Province (3)

The People's Court of Shijiazhuang New and Hi-Tech
Industrial Development Zone

The People's Court of Langfang Economic and Technological
Development Zone

The People's Court of Qinhuangdao Economic and
Technological Development Zone



4. Hubei Province (3)

The People’'s Court of Wuhan Economic and Technological
Development Zone

The People’s Court of Xiangfan New and Hi-Tech Industrial
Development Zone

The People's Court of Wuhan East Lake Hi-Tech Industrial
Development Zone

(astate-level development zone newly approved by the State
Council)

5. Liaoning Province (3)

The People's Court of Shenyang Economic and
Technological Development Zone

The People's Court of Dalian Economic and Technological
Development Zone

The People's Court of Shenyang New and Hi-Tech Industrial
Development Zone

6. Jiangsu Province (2)

The People's Court of Suzhou Industrial Park

The People’s Court of Wuxi New and Hi-Tech Industrial
Development Zone

7. Shanghai Municipality (2)

The People’s Court of Pudong New Area

The People’s Court of Huangpu District



8. Jilin Province (2)

The People's Court of Changchun Economic and Technological
Development Zone

The People's Court of Jilin New and Hi-Tech Industrial
Development Zone

9. Tianjin Province (1)

The People’s Court of Tianjin Economic and Technological
Development Zone

10. Zhejiang Province (1)

The People's Court of Yiwu

11. Henan Province (1)

The People's Court of Luoyang New and Hi-Tech Industrial
Development Zone

12. Guangxi Zhuang Autonomous Region(1)

The People's Court of Chengdong Development Zone, Baise

13. Sichuan Province (1)

The People's Court of Chengdu New and Hi-Tech Industrial
Development Zone

14. Hainan Province (1)

The People's Court of Yangpu Economic Development Zone



15. Fujian Province (1)

The People's Court of Mawel District, Fuzhou

16. Anhui Province (1)

The People's Court of Hefel New and Hi-Tech Industrial
Development Zone

A total of 42 Basic Level People’s Courts.



