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PURPOSE 
 
 The paper provides the Panel with the information requested on 
23 January 2006 regarding the Ombudsman’s investigation of Legal Aid Department 
(LAD)’s monitoring of assigned-out cases. 
 
BACKGROUND 
 
2. On 7 April 2005, the Ombudsman announced that she would initiate a 
direct investigation on LAD’s administrative arrangements for assigning out legal aid 
cases; mechanism for monitoring progress of assigned-out legal aid cases and 
evaluation system of assigned lawyers.  The investigation was completed on 
15 December 2005.  During the investigation, the Ombudsman has, with the consent 
of the aided persons concerned, looked at 36 cases which took over 5 years to 
complete and commented on 7 of the cases in her Investigation Report (the Report) 
which was published on 19 January 2006.  LAD’s response to the various matters 
and recommendations raised in the Report are set out in Chapter 7 of the Report, a 
copy of which is reproduced for Members’ information at Appendix A. 
 
3. Before going into the specific information requested by the Panel, we 
would like to stress that LAD is committed to serving and safeguarding the interest of 
the aided persons.  We note that the Report has not revealed major deficiency in 
LAD’s established system and procedures for monitoring legal aid cases, although 
there are areas where there is room for improvement.  LAD has endeavoured, and 
will continue to improve the monitoring of assigned-out cases, whilst striking a 
careful balance to minimize adverse costs implications for the aided persons and the 
public purse.  We also need to mention that according to the questionnaires returned 
by aided persons in our customer service surveys in the past three years, about 90% of 
the aided persons are either satisfied or very satisfied with the performance of 
assigned lawyers. 
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INFORMATION REQUESTED BY THE PANEL 
 
(1) An account of the cases referred to in the Ombudsman’s comments 
 
4. An account of the 7 cases is set out in Appendix B.  Members may 
also wish to see LAD’s detailed response in paragraphs 7 to 39 of Appendix A.  A 
gist of the cases is set out below. 
 
Case 1: Information regarding panel lawyers’ experience 
 
! The case happened in 1999.  With the setting up of the Case Management and 

Case Accounting System (CMCAS) in late 2002, the assignment history of 
lawyers on the Legal Aid Panel can be readily retrieved now.  This is 
indicative of LAD’s effort to strive for continuous improvements. 

 
Case 2: Aided persons’ understanding of the mechanism of first charge and time 
taken for the assigned lawyer to prepare the bill of costs 
 
! LAD and the assigned lawyer had on numerous occasions explained to the 

aided person, in verbal and written form, the operation, effect and status of the 
first charge. 

 
! Notwithstanding this extensive effort, LAD will review, as an on-going process, 

to identify room for further improvements in this process. 
 
This is by no means a simple divorce case, it involved injunction and numerous court 
hearings.  Costs matters were very complicated and the assigned lawyer attempted 
negotiations on costs with the opposite party before he submitted the bill of costs.  
This explained the longer than usual time taken by the assigned lawyer to submit a bill 
of costs. 
 
Case 3: Assigned lawyer’s lack of response to ten reminders for progress reports in 
two years 
 
! This is a personal injury case.  No major step in proceedings was expected at 

the material time since the medical condition of the aided person needed time 
to stabilize.  The assigned lawyer restored the court hearing as soon as the 
medical condition of the aided person had stabilized.  The assigned lawyer 
had also confirmed over the phone with LAD that he had kept under review the 
progress of the aided person’s medical condition throughout. 
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! With hindsight, a few of LAD’s requests for progress reports could have been 

dispensed with.  LAD has reminded staff on the appropriate issue of requests 
and reminders for progress reports. 

 
Case 4: Assigned lawyer’s delay in finalizing accounts despite fifteen reminders over 
almost three years 
 
! LAD accepts that the assigned lawyer’s performance is not satisfactory.  He 

was subsequently placed on the Record of Unsatisfactory Performance. 
 
! LAD will review the relevant procedures to look for room to enhance timely 

completion of progress reports and post-judgment actions. 
 
Case 5: Assigned lawyer’s delay in the conduct of proceedings 
 
! The assigned lawyer’s performance was not satisfactory.  LAD has repeatedly 

asked the aided person to consider re-assignment to another lawyer.  But the 
aided person did not agree. 

 
! In any case, the LAD staff concerned had made an evaluation report for 

submission to the Departmental Monitoring Committee (DMC) for 
consideration.  By then, the assigned lawyer had been placed on the Record of 
Unsatisfactory Performance arising from another case, and his practice had 
been taken over by the Law Society. 

 
Case 6: Abscondment of the assigned lawyer 
 
! The assigned lawyer had performed reasonably well throughout the 

proceedings until after the taxation of costs and LAD had monitored the case 
progress closely throughout. 

 
! It is LAD’s practice to make interim payment to assigned lawyers.  When the 

lawyer in question subsequently proposed to refund to LAD costs recovered 
from the opposite party by three instalments, the LAD staff concerned 
considered it pragmatic to accept the proposal.  Indeed, the lawyer duly paid 
two instalments. 
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! No assigned lawyer had practised fraud on LAD and absconded before.  

Absconding in this case for a fairly insubstantial sum of money could not have 
been reasonably foreseen. 

 
! Notwithstanding the above, LAD has instructed staff to be more alert and 

sensitive to such situations in future, and required staff to escalate matter to the 
directorate officers as soon as possible and to reject all future proposals by 
assigned lawyers to pay by instalments outright.  We will also report the 
matter to the Law Society if full payment is not made forthwith. 

 
! For the case itself, with the approval of Financial Services and the Treasury 

Bureau an ex-gratia payment was made to the aided person in January 2006. 
 
Case 7: Enforcement proceedings 
 
! Taking into account the amount of overdue costs involved (about $35,000), the 

opposite party’s financial position (a casual construction site worker with an 
unstable monthly income of about $7,000), the opposite party’s undertaking to 
pay by instalments, and the potential costs involved in taking enforcement 
proceedings (at least a several thousand dollars), LAD considered it not 
cost-effective to take enforcement proceedings. 

 
(2) The present procedures and criteria of assigning lawyers 
 
5. The paramount consideration in the choice of lawyers is the aided 
person’s interest.  Under Section 13 of the Legal Aid Ordinance (LAO), the Director 
of Legal Aid (DLA) may act for an aided person in any civil proceedings or assign 
counsel or solicitor on the Legal Aid Panel, to be selected by the aided person, if he so 
desires, or otherwise selected by the DLA. 
 
6. As required under the LAO, the DLA maintains separate panels of 
counsel and solicitors who are willing to act for the aided persons.  Any counsel or 
solicitor holding a current practicing certificate is entitled to join the panel unless the 
DLA has good reason to exclude him because of his conduct when acting or assigned 
to act for an aided person or because of his professional conduct generally. 
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7. Having regard to the interests of aided persons and the type and 
complexity of the cases in question, LAD assigns counsel or solicitors on the Legal 
Aid Panel in the absence of nominations by aided persons taking into account factors 
such as the practitioner’s past performance record, his experience in the relevant area 
of law and the number of assignments in the past 12 months. 
 
(3) The number of cases assigned over the last 3 years to lawyers in private 

practice together with the maximum number of cases assigned to a law 
firm 

 
8. In the past 3 years, a total of 18 948 civil cases were assigned out to 
1 548 solicitors in the private practice.  Since legal aid assignments are made to 
lawyers on an individual basis LAD does not capture assignment statistics on law 
firm/chamber basis in its computer system. 
 
(4)  The system of supervision 
 
9. Once cases are assigned out, the assigned lawyers are responsible for the 
conduct of the cases and the conventional solicitor-client relationship begins.  It is 
not the design of the LAD set-up nor is it the intent of the LAO for LAD to intervene 
or interfere with the conduct of the case by the assigned lawyers.  However, good 
administration of the legal aid schemes dictates that it is of equal importance to protect 
the public fund and to serve and safeguard the interest of aided persons through 
monitoring the progress of the assigned-out cases as well as the performance of the 
lawyers. 
 
10. LAO provides that an assigned solicitor should seek prior approval from 
the DLA before taking such steps as obtaining expert reports under the circumstances 
stipulated in the Legal Aid Regulations, committing any unusually large expenditure 
or taking any unusual course of action, and should report to the DLA on certain 
matters, for instance, where the aided person requires the proceedings to be conducted 
or continued in an unusual manner or in a manner which will result in unjustifiable 
expense.  An assigned solicitor must also seek the DLA’s approval to extend a 
limited legal aid certificate, so as to provide the DLA an opportunity to review the 
merits for continuing legal aid. 
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11. LAD has put in place an elaborate system of monitoring legal aid 
assignments to lawyers.  During the lifespan of a case, LAD has in place a bring-up 
system of case files to assist departmental lawyers to check on the progress of cases.  
Under the system, all assigned out cases are brought to the attention of the responsible 
departmental lawyers every three months for review of progress.  Cases are also 
brought up to the relevant directorate officers for review two years from the date of 
the legal aid certificate and thereafter every 6 months.  Apart from the standard 
bring-ups and depending on the circumstances and progress of a case, ad-hoc requests 
to bring up files can be made by the departmental lawyers or the directorate. 
 
12. At the conclusion of a case, departmental lawyers are required to 
complete a performance evaluation report on a counsel/solicitor whose performance is 
considered unsatisfactory.  The counsel/solicitor may be subject to disciplinary 
action by the Department that includes the issue of warning letters, entry into the 
record of unsatisfactory performance and in appropriate cases, removal from the Legal 
Aid Panel. 
 
13. It must be emphasized that a balance has to be drawn between the need 
to monitor assigned out cases and sanction the under-performed, and the need to allow 
the assigned lawyers to conduct the cases according to their professional knowledge 
and judgment. 
 
(5) The number of complaints received over the last 3 years, their nature and 

any action taken/sanctions applied 
 
14. There were 20 complaints against assigned lawyers received by LAD 
over the last 3 years, while the total number of assigned-out civil cases totalled at 
18 948 during this period.  The matters under complaint include matters on costs, 
advices of the assigned lawyers, delay in litigating cases, delay in taxation of costs, 
lack of communication between the aided persons and the assigned lawyers and 
manner of assigned lawyers’ staff.  After thorough investigations, all the complaints 
were found unsubstantiated. 
 
15. As said in paragraph 3 above, according to the returned customer 
surveys in the past 3 years, about 90% of the aided persons are either satisfied or very 
satisfied with the overall performance of the assigned lawyers. 
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(6) The date of the last review of the systems of assignment and supervision 

respectively, and any changes resulting from it 
 
Review of assignment system 
 
16. In 1996, LAD has revised the system which was endorsed by the Legal 
Aid Services Council (LASC) later that year, which also suggested that the system 
should be reviewed from time to time. In brief, the major features of the revised 
system included: 
 

! Prescribing general guidelines under which a legal aid case should be 
assigned out; 

 
! Setting general guidelines for selecting solicitors/counsel; and 
 
! Setting a limit on the number of assignments and/or on costs and fees 

paid or payable for such work and the minimum level of experience. 
 
17. In 1999, with the endorsement of the LASC and in consultation with the 
professional bodies, LAD reviewed the then assignment criteria.  As a result of the 
review, the minimum experience requirements in certain types of cases were relaxed, 
an upper limit on the number of legal aid assignments was set and two new criteria 
were added, namely, assigned solicitors undertaking legal aid work should have the 
necessary support and facility afforded by his firm to ensure that the work was 
handled competently and expeditiously.  The other was that solicitors handling legal 
aid matrimonial cases should be willing to elect fixed costs prescribed in the District 
Court (Fixed Costs in Matrimonial Causes) Rules. 
 
18. In late 2002, LAD has improved on the assignment arrangements 
through the implementation of the computerized system, namely CMCAS, which has 
enabled the experience of individual lawyers, as provided by the lawyers concerned, 
to be captured for facilitating the matching with the assignment criteria.  The 
CMCAS also captures the cases assigned to any one lawyer on the Panel as from late 
2002. 
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Review of monitoring system 
 
19. The Performance Evaluation System of assigned lawyers’ performance 
was introduced in 1997 and has since been reviewed continuously for improvement.  
The system is a negative reporting system of evaluating the performance of assigned 
lawyers.  Under the system, departmental lawyers are required to submit a report in 
all cases where the performance of the assigned lawyer is considered unsatisfactory.  
If it is considered that there is unsatisfactory performance and subject to the advice of 
the DMC, LAD will write to the assigned lawyer in question for a written explanation 
of his unsatisfactory performance.  Where the explanation is considered 
unacceptable, consideration would be given to placing him on the Record of 
Unsatisfactory Performance; or if the case is sufficiently serious, removing him from 
the Legal Aid Panel.  In case where there is professional misconduct, a referral will 
also be made to the professional body to which he belongs.  Where there is the 
professional negligence involved, legal aid may also be granted to aided person to sue 
the assigned lawyer for professional negligence. 
 
20. In late 1997, an Interdepartmental Working Group (the Working 
Group), was set up to study how cases could be more effectively monitored.  The 
Working Group’s recommendations included the wider use of limited certificates, the 
updating and maintenance of accurate records of assignments and Legal Aid Panel, 
issue of Guidance Notes for lawyers on the Legal Aid Panel and guidelines for 
departmental lawyers responsible for monitoring of assigned-out cases to enhance 
monitoring.  These measures have since been implemented. 
 
21. The Performance Evaluation System of assigned lawyers was reviewed 
in 2001.  Following the review, directives regarding assignment and monitoring of 
cases to lawyers whose name is on the Record of Unsatisfactory Performance were 
issued to staff.  These directives included: 
 

(a) Assignment to the lawyer requires approval of directorate officer; 
 
(b) In considering future legal aid assignment to the lawyer, departmental 

lawyers should take into account the aspects of the lawyer’s 
performance which have been regarded as unsatisfactory, the nature and 
seriousness of the misconduct, its relevance to the legal aid assignment 
being under consideration and the complexity of the case to be assigned; 
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(c) Departmental lawyers should closely monitor those cases that have been 

assigned to the lawyer; 
 
(d) Performance evaluation report should be completed for each case 

handled by the lawyer at the conclusion of the case; 
 
(e) The DMC may on its own initiative or upon the request of the lawyer 

whose name has been included in the Record for not less than 6 months 
review whether the lawyer’s name should be removed from the Record.  
If the lawyer receives 2 consecutive satisfactory reports, subject to the 
advice of the DMC, his or her name will be removed from the Record. 

 
22. In 2005, the LASC conducted a study on Legal Aid Practice on Cost 
Control and Monitoring of Case Progress of Legal Aid Cases and LAD has been 
assisting the LASC to consider the various recommendations. 
 
(7) Other relevant information 
 
23. The Ombudsman’s report has not revealed major deficiency in LAD’s 
established system and procedures for monitoring legal aid cases.  Notwithstanding 
that, LAD accepts that in some of the cases studied, even though they were isolated 
incidents, there are areas for improvement.  We have identified those areas and are in 
the process of implementing the improvement measures.  LAD will continue to, as 
an on-going process, review the systems in place and introduce improvements where 
appropriate to improve our service to the public. 
 
 
 
 
 
 
 
Legal Aid Department 
Date : 20 February 2006 
Ref. : LA/ADM/70/17 (C) 
 
 


































































