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HONG KONG BAR ASSOCIATION

Secretariat: LG2 Floor, High Court, 38 Queensway, Hong Kong
DX-180053 Queensway 1 E-mail: info@hkba.org Website: www.hkba.org
Telephone: 2869 0210 Fax: 2869 0189

27" July, 2005
Mrs Alice Cheung

Government Secretariat

Room 1211 Central Government Offices (West Wing)
Lower Albert Road

Hong Kong

Dear Mrs Cheung,

Thank you for your letter dated 8 July 2005.

I note that fees for criminal legal aid work will not be cut by 4.4% as
originally proposed. You said that the decision not to impose a cut was taken after
considering the views of my association and ‘other bodies’.

The setting of fees in all criminal cases other than those cases which are dealt
with by magistrates is governed by s.9A(1)(g) Criminal Procedure Ordinance, Cap.
221. That provision says that the Criminal Procedure Rules Committee (the CPRC’),
established under s. 9 of the ordinance, shall prescribe the scale of fees and costs

which shall be paid to solicitor or counsel acting for an aided person (or submitting
any opinion for the purpose of the rules).

The Association’s representative on the CPRC does not recollect any decision
being made by that body to ‘freeze’ fees. He does not recollect the matter of fees

being discussed at all recently. Can you please confirm that the Director of
Administration has not consulted the CPRC about this decision.
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If there was no discussion by the CPRC about the issue and can you please
explain to me how the Director of Administration can make any decision about
criminal legal aid fees without first having it first formally approved by the CPRC. 1
am copying this letter to those parties to whom you copied your letter of 8 July 2005.

I am also copying this letter and your letter to the Secretary to the CPRC so that he
may know my concerns.

Yours sincerely,

F7 Lty
Philip J. Dykes, SC
Chairman

c.c. Director of Legal Aid

Clerk to the LegCo Panel on Administration of Justice and Legal Services
Secretary to the CPRC
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10 November 2005

Mr Philip Dykes, S. C.
Chairman

Hong Kong Bar Association
LG2 Floor

High Court

38 Queensway

Hong Kong

Dear Mr Dykes,

Irefer to your letter of 27 July 2005. We have taken some time

in preparing our reply pursuant to consultation with our legal adviser and
the Judiciary.

Section 9A(1)(g) of the Criminal Procedure Ordinance (CPO)
provides that the Criminal Procedure Rules Committee (CPRC) “may, with
the approval of the Legislative Council, make rules providing for the
granting of legal aid in criminal cases to persons of limited means which
rules, in particular, may prescribe the scale of fees and costs which shall be
paid to solicitor or counsel acting for an aided person”. The scale of fees
payable to solicitors and counsel for criminal legal aid cases are currently
set out in Rule 21 of the Legal Aid in Crimina] Cases Rules.

The authority to approve the adjustment of the fees level has
been delegated by the Finance Committee to the Director of
Administration, provided that the adjustment does not exceed the
movement of the CPI(C) in the relevant reference period. Should the
Administration make a policy decision to adjust the fees level, the
Administration will, in accordance with section 9A(1) of CPO, seek the
approval of the CPRC to make the relevant Rules, and introduce the
amendment Rules to the Legislative Council.
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Following the last bienmial review, notwithstanding the
recorded downward movement of CPI(C) then, the Administration decided
not to adjust and reduce the level of fees payable to criminal legal aid
lawyers. We also advised the two professional bodies of the policy
decision in July 2005. Given that the CPRC’s statutory role is to make
rules to effect the Administration’s decision to adjust the fees level, it has
no function to perform in relation to the decision to freeze and not to adjust
the fees level. Therefore, the Administration saw no need to refer the
matter to the CPRC. We have, nonetheless, kept the then Chairman of the

CPRC informed of the review and the Administration’s decision, through
the Judiciary Administrator’s office.

I trust that the above has clarified matters.

Yours sincerely,

Tads

( Mrs Alice Cheung )
for Director of Administration

c.c. Director of Legal Aid
Clerk to the LegCo Panel on Administration of Justice and Legal
Services
Secretary to the Criminal Procedure Rules Committee
Judiciary Administrator (Atin.: Ms Sally Wong)
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