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Regulation of Securities related Programme
broadcast through the Mass Media

The Deputy Chairman of the Panel on Financial Affairs has
requested the Legal Service Division to provide a note on the existing
legislative and regulatory provisions governing the securities related
programme broadcast through the mass media to assist Members in considering
issues relating to the review of derivative warrants market at the meeting of the
Panel scheduled for 5 January 2006.

2. A securities related programme broadcast through the mass media
is a radio or television programme in which the host(s) and invited guest(s)
provide analyses or comments on the movements of the securities or foreign
exchange markets, or specific securities or currencies and answer queries on
particular securities from the general audience who are able to phone-in
(securities related programme).

3. In the HKSAR, the Securities and Futures Commission (SFC) is
the supervisory authority of all persons engaging in activities relating to
transactions in securities and futures contracts as defined in the Schedule 5 of
the Securities and Futures Ordinance (Cap. 571) (SFO).! These activities are
called regulated activities. No person may engage in regulated activities
unless he is either licensed or otherwise permitted or exempted under the
relevant provisions of SFO.? Many of the hosts and guests of securities
related programme are licensed persons under SFO but some are not. Their
taking part in such programme may come within type 4 of regulated activities,
i.e. advising on securities. However, paragraph (ix) in the definition of

! Schedule 5 of SFO. (All sections of SFO quoted in this paper are, unless otherwise expressly stated,
extracted in Annex 1.)
Z Please see sections 114, 116, 120 and 121 of SFO.
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“advising on securities” in Schedule 5 of SFO has expressly excluded the
giving of advice or issuing of analyses or reports through a newspaper,
magazine, or other publication which is made generally available to the public
or through television broadcast or radio broadcast for reception by the public,
whether on subscription or not. That means participation in securities related
programme as such is not subject to the regulation of SFC. There are,
however, other considerations.

4, A person has to satisfy SFC that he is a fit and proper person in
order to be licensed for a regulated activity under SFO.®  This is a continuous
obligation. If SFC is of the opinion that a licensed person is not a fit and
proper person to be or to remain the same type of licensed person, it may
exercise disciplinary powers including the revocation of the person’s licence.*
In considering whether a person is a fit or proper person, SFC may have regard
to, inter alia, the reputation, character, reliability and financial integrity of that
person and any other matter that it may consider relevant.” If a licensed
person has committed misconduct in a securities related programme, SFC may
find that he is no longer a fit and proper person to be licensed for a regulated
activity under SFO.

5. Further, a licensed person has to comply with the rules and code of
conduct made by SFC.® Paragraph 16.9 of the Code of Conduct for Persons
Licensed by or Registered with the Securities and Futures Commission (the
Code) sets out the disclosures that an analyst should make, when providing
analyses or comments on securities of a listed entity in the mass media.’
Paragraph 16 of the Code strictly speaking applies only to analysts, but
licensed persons participating in the securities related programme do make the
requisite disclosures in compliance with paragraph 16.9 of the Code.

6. Apart from the foregoing that applies only to persons licensed by
or registered with SFC, SFO contains provisions that apply generally to all
persons. For the present purposes, sections 107, 108, 298 and 301°® are
perhaps the most relevant. Section 107 imposes criminal liability for making
any fraudulent misrepresentation or reckless misrepresentation for the purposes

® Section 120(3) of SFO.

Section 194 of SFO.

Section 129(1)(d) of SFO and also section 194(3).

Sections 168 and 169 of SFO.

The whole of paragraph 16 is relevant. It is set out in Annex II.
Please see Annex I.

[S2 BN

©® N o

-2-



of inducing another person to enter into or offer to enter into an agreement to
acquire, dispose of, subscribe for or underwrite securities or a regulated
Investment agreement, or to acquire an interest in or participate in, or offer to
acquire an interest in or participate in, a collective investment scheme.
Section 108 imposes civil liabilities for such fraudulent or reckless
misrepresentation.  Section 298 makes it an offence for a person who
discloses, circulates or disseminates false or misleading information likely to
induce another person to subscribe for securities, or deal in future contracts, in
Hong Kong, or induce the sale or purchase in Hong Kong of securities by
another person or to maintain, increase or reduce or stabilize the price of
securities or the price for dealings in futures contracts in Hong Kong. Section
301 creates an offence for similar conduct in relation to leveraged foreign
exchange contract in Hong Kong. A person could be liable to pay
compensation by way of damages to any other person for any pecuniary loss
sustained by the other person as a result of any contravention of section 298 or
301.° This is so even though the person against whom the action is brought
has not been charged with or convicted of any offence for the contravention.
It is a question of fact whether in a particular case the conduct in a securities
related programme is of sufficient proximity or the information is fraudulent or
misleading so as to attract the statutory penalties or liabilities. To complete
the picture, it should also be mentioned that the law of tort also provides civil
remedies for negligent misstatement or deceit.

7. In so far as the marketing of derivative warrants is concerned, it is
being looked into by SFC. The recent report'® of its review of the derivative
warrants market in Hong Kong has specifically addressed the problem.** In
Chapter VI of the Report, SFC acknowledged that a number of increasingly
prevalent marketing and promotional practices employed by derivative warrant
Issuers had given cause for concern and proposed to publish new guidelines on
marketing for derivative warrants. SFC expressed the intention to incorporate
such guidelines in the Listing Rules and would discuss the issue with the
Broadcasting Authority so as to ensure that all marketing activities are covered.

8. A securities related programme as part of radio or television
broadcasting is subject to the supervision of the Broadcasting Authority (BA)

° Section 305 of SFO.

19" A Healthy Market for Informed Investors — A Report on the Derivative Warrants Market in Hong
Kong, November 2005. (the Report)

1 please see paragraphs 202 -209 of the Report at Annex I11.
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under the Broadcasting Ordinance (Cap. 562) (BO). It must be noted that BA
supervises only the programme providers, i.e. the corporations licensed to
provide radio or television programme, but not the individuals hosting, or
participating in, such programme. A licensee is required, inter alia, to comply
with all provisions in a Code of Practice that are applicable to it.> BA has
pursuant to section 3(1) of BO issued and published Codes of Practice in
respect of television and radio broadcasting respectively. The relevant Codes
are Radio Code of Practice on Programme Standards, Radio Code of Practice
on Advertising Standards, Generic Code of Practice on Television Programme
Standards and Generic Code of Practice on Television Advertising Standards.*?
The relevant provisions of the respective Codes are extracted for Members’
easy reference at Annex IV. The Codes of Practice provide principle oriented
guidance to broadcasting licence holders and do not directly regulate the
conduct of securities related programme.

Prepared by

Legal Service Division
Legislative Council Secretariat
23 December 2005

12 Section 23(2)(d) of BO.
13" All are accessible at the website of BA: http://www.hkba.hk/en/download!/.
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Extracts of the provisions
of
the Securities and Futures Ordinance
and

the Broadcasting Ordinance

Annex I
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CAD. 571 Securities and Futures Ordinance—-Part TV 109

147. Offence to fraudulently or recklessly induce
others fo invest money

(1) A person commils an offence if he makes any fraudulent
misrepresentation or reckless misrepresentation for the purpose of inducing
another person—

{a) to enter into or offer to enter into-—

(i) an agrecement to acquire, dispose of, subscribe for or
underwrite securities; or

(1) a regulated investment agreement; or

(h) to acquire an interest in or parlicipate in, or offer 1o acquire ian
interest in or participate in, i colleclive investment scheme.

(2) A person who commits an offence under subsection (1) is liable -

() on conviclion on indictment to & tine of 31,000,000 and 1o
imprisonment for 7 years; or

(b) on summary conviction to a fine at level 6 and to imprisonment
for 6 menths.

(3) For the purposes of this section —

(@) “fraudulent misrepresentation” (IKFEHA B MELE) means-—

{i) any statement which, at the time when it is made, is to the
knowledge of its maker false, misleading or deceplive;

(i) any promise which, at the time when it 1s made, 1ts maker
has no intention of fulfilling, or is 1o the knowledge of its
maker not capable of being fulfilled;

(iii) any forecast which, al the time when it is made, is to the
knowledge of its maker not justified on the facts then
knowin to him; or

(iv) any statement or forecast from which, at the time when it is
made, its maker intentionally omits a material fact, with the
result that—

(A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or
(B) in the case of the forecast, the forecast is rendercd
o miskeading or deceptive;
(M “reckless misrepresentation™ {[EIRIEC 0% % 8B ) means---

(i) any statement which, at the tme when it is made, s false,
misleading or deceplive and is made recklessly;

(i1) any promise which, at the time when it is made, is not
capable of being fulfilled and is made recklessly;

(i) any forecast which, at the time when it is made, is not
justified on the facts then known to its maker and is made
recklessly; or
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Part [V

CAP. 571 Securities and Futures Ordinance

(iv) any statement or forecast from which, at the time when it is
made, its maker recklessly omits a material fact, with the
result that—

(A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or

(B) in the case of the forecast, the forecast is rendered
misleading or deceptive.

108. Civil liability for inducing others to
invest money in certain cases

(1) Where a person makes any fraudulent misrepresentation, reckless
misrepreseniation or negligent misrepresentation by which another person is
induced—

{d) to enter into or offer to enter into—
(i) an agreement to acquire, dispose of, subscribe for or
underwrite securities; or
(if) a regulated investment agreement; or
{h) 1o acquire an interest in or participate in, or offer to acquire an
interest in or participate in, a collective investment scheme,
the first-mentioned person shall, whether or not he also incurs any other
liability (whether under this Part or otherwise), be liable to pay compensaiion
by way of damages to the other person for any pecuniary loss that the other
person has sustained as a result of the reliance by the other person on the
ntisrepresentation.

(2) For the purposes of this section, where a company or other body
corporate  has made any fraudulent  misrepresentation,  reckless
misrepresentation or negligent misrepresentation by which another person is
induced to do any act referred to in subsection (1)(a) or (#), any person who
was a director of the company or body corporate at the time when the
misrepresentation was made shall, unless it is proved that he did not authorize
the making of the misrepresentation, be presumed also to have made the
misrepresentation,

(3) For the avoidance of doubt, where a court has jurisdiction to
determine an action brought under subsection (1), it may, where it is, apart
from this section, within its jurisdiction to entertain an application for an
injunction, grant an injunction in addition to, or in substitution for, damages,
on such terms and conditions as it considers appropriate.

(4) This section does not confer a right of action in any case to which
section 40 of the Companies Ordinance (Cap. 32) (whether with or without
reference o section 342E of that Ordinance) applies.
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(5) A person may bring an action under subsection (1) even though the
person against whom the action is brought has not been charged with or
convicted of an offence by reason of a contravention of this Part.

(6) Nothing in this section affects, limils or diminishes any rights
conlerred on a person, or any liabilities a person may incur, under the common
law or any other enactment.

(7) For the purposes of this section—

(¢) “fraudulent misrepresentation” (JKEEAYAEHIR) means-—

(i) any statement which, at the time when it is made, is to the
knowledge of its maker false, misleading or deceptive;

(ii) any promise which, at the time when it is made, its maker
has no intention of fulfilling, or is to the knowledge of its
maker not capable of being fulfilled;

(iii) any forecast which, at the time when it is made, 15 to the
knowledge ol its maker not justitied on the facts then
known to him; or

(iv) any statement or forecast from which, at the time when it is
made, its maker intentionally omits a material fact, with the
result that—

(A) in the case of the statement, the statement is rendered
false, misteading or deceptive; or
(B) in the case of the forecast, the forecast is rendered
mislcading or deceptive;
(b) “reckless misrepresentation” (IE15 BEHE (M & FE Rk ) means—

(i) any statement which, at the time when it is made, is false,
misleading or deceptive and is made recklessly;

(ii) any promise which, at the time when it is madc, is not
capable of being Tulfifled and is made recklessly;

(it} any florecast which, at the time when it is made, is notl
justified on the facls then known lo its maker and is made
recklessly; or

{(iv) any statement or forecast from which, at the time when it is
made, its maker recklessly omits a material fact, with the
result that—

{A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or
(B) in the casc of the forecast, the forecast is rendered
misleading or deceptive;
() “negligent misrepresentation™ (i 2 M A FHikl) means—

(1) any statement which, at the time when it is made, is false,
misleading or deceptive and is made without reasonable
care having been taken to ensure ils accuracy;
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CADP. 5 Securities and Futures Ovdinance — Part 1V

(ii} any promise which, at the time when it is made, is not
capable of being fulfilled and is made withoul reasonable
care having been tiaken to ensure that it can be tulfilled;

(ii1) any forecast which, at the time when it 18 made, 15 not
justified on the facts then known to its maker and is made
without reasonable care having been tuken to ensure the
accuracy of those facts; or

(iv) any statement or forecast from which, at the time when it 15
made, its maker negligently omits a material luct, with the
result that-——

(A) in the case of the statement, the statement is rendered
false, misleading or deceptive; or

(B) in the case of the forecast, the forecast is rendered
misleading or deceptive.

+H09—Offenee-to-issue-advertisements-relating-to-—-—-- -~ — - e e

carrying on of regulated activities, etc.

{1) Subject to subsections (3) to (6), a person commits an olience lf Iye
issues, or has in his possession for the purposes of issue—

(¢} an advertisement in which to his knowledge - -

(i} o persan holds himself out as being prepared o carry on
Type 4, Type 5, Type 6 or Type 9 regulated activity; and

(iiy the person is not licensed or registered for such regulated
activity as required under this Ordinance; or

(h) any document which to his knowledge contains such

advertisement, '

(2) A person who commits an offence under subsection (1) is liable on
conviction to a fine at level 5 and to imprisonment for 6 months.

(3) A person shall not be regarded as committing an olfence under
subsection (1) by reason only that he issues any advertisement or document, or
has any advertisement or document in his possession for the purposes of
isstie—

(@) in the case of an adverllsemenl in which 3 person holds himselt
out as being prepared to carcy on Type 4 regulated activity, to
an intermediary licensed or registered for Type 4 regulated
activity, or a representative of such intermediary that carries on
-such regulated activity for such intermediary;

& in the case of an advertisement in which a person holds himself
7 out as being prepared to carry on Type 5 regulated activity, to
an intermediary licensed or registered for Type 5 regulated
activity, or a representative of such intermediary that carries on
such-regulated-activity for such-intermediary; - T
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CAPD. 571 Securities and Futwres Ovdinance--Part 'V 117

. (2} -In this Part, a reference to a-licence to carry on-a regulated activity—
shall be construed-—
(a) in relation to a licensed corporation, as a licence to carry on a
business in the regulated activity; and
(#) in relation Lo a licensed representative, as a licence to perform
for or on behalf of or by arrangement with a licensed
corporation to which he is accredited any regulated function in
_relation to the regulated activity.
Q)ﬂ&glstratlon for a regulated activity under section [19 shall be
Construed--as-registration for-earrying on a business in the regulated activity,~

114. Restriction on carrying on business in
regulated activities, etc.

(1) Subject to subsections (2), (5) and (6), no person shall—
(a) carry on a business in a regulated activity; or
(b) hold himself out as carrying on a business in a regulated activity.
(2) Subsection (1) shall not apply to—
(¢) a corporation licensed under section 116 or 117 for the regulated
activity;
{h) an authorized financial institution registered under section 119
for the regulated activity; or
(¢) a person authorized under section 95(2) for the regulated
activity.
{3) Without prejudice to subsection (1) but subject to subsection (4), no
person shall—
(«) perform any regulated (unction in relation to a regulated activity
carricd on as a business; or
(6} hold himselfl out as perlforming such function.
{4) Subsection (3) shall not apply to—
(@) a licensed representalive who carries on for his principal a
regulated activity for which the representative is licensed;
(M an individual—
(i) who carrics on for a registered institution a regulated
activity for which the registered institution is registercd; and
(i) whose name is entered in the register maintained by the
Monetary Authority under section 20 of the Banking
Ordinance (Cap. 155) as engaged by the registered
institution in respect of the regulated activity; or
{¢) an employee of a person authorized under section 95(2) for the
regulated activity who performs any reguiated function in
relation to the regulated activity lor which the person is so
authorized.
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(5) A person shall not be regarded as contravening subsection (1) in
relation to Type § regulated activity by reason only of carrying on one or more
of the activities specified in Part 3 of Schedule 5.

(6) A person shall not be regarded as contravening subsection (1) in
relation to Type 8 regulated activity by reason only of providing financial
accommodation if he reasonably believes that the financial accommodation is
not to be used to facilitate—

(&} the acquisition of securities listed on a stock market (whether a
recognized stock market or any other stock market outside
Hong Kong); or

(b} the continued holding of such securities.

{(7) For the purposes of subsection (6), where it is proved in any
proceedings for a contravention of subsection (1) that the persen had obtained,
before providing the financial accommodation to a borrower, a written
coafirmation from the borrower that the financial accommodittion was not to
be used to fucilitate such acquisition or continued holding as referred to in
subsection (6)(a) and (b), that person shall be presumed, unless the contrary is
proved, to have reasonably believed that the financial accommodation was not
to be so used.

(8) A person who, without reasonable excuse, contravenes subsection (1)
commits an offence and is liable—

{¢) on conviction on indictment (o a fine of $5,000,000 and to
imprisonment for 7 years and, in the case of a continuing
offence, to a further fine of $100,000 for every day during which
the offence continues; or

(h) on summary conviction to a fine of $500,000 and to
imprisonment for 2 years and, in the case of a conlinuing
offence, to a further fine of $10,000 for every day during which
the oltence continues.

{9) A person who, without reasonable excuse, contravenes subsection (3)
commits an offence and is liable—

(¢} on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine of $20,000 for every day during which
the offence continues; or

(/) on summary conviction to a fine at level 6 and to imprisonment
for 6 months and, in the case of a continuing offence, to a
further fine of $2,000 for every day during which the offence
continues.
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116. Corporations to be licensed for carrying on
regulated activities

(1) The Commission may, upon application in the preseribed manner
and payment of the prescribed fee, grant 1o the applicant a licence to carry on
one or more than one regulated activity as the Commission may specity in the
licence.

{(2) The Commission shall refuse to grant a licence to cuarry on a
regulated activity under subsection (1) unfess—

{a) the applicant is—

(i) a company;

(i) an overseas company which has complied with the
provisions of Part X! of the Companies Ordinance (Cap.
32) for the registration of documents; or

(i) a corporation (other than a company or an overseas
company)—

(A) which carries on a business principally outside Hong
Kong in an activity which, if carried on in Hong Kong,
would constitute the regulated activity;

(B) to which section 114(1} would not apply but for the
provisions of section 115(1)(i) and (ii); and

(C) to which Part XI of the Companies Ordinance (Cap.
32) would apply if it established a place of business in
Hong Kong;

(b) applications have been lodged under section 126 in respect of
such persons as referred to in section 125(1){«) and (b) for
approval of them as the responsible officers of the applicant in
relation to the regulated activity; and

{¢) an application has been lodged under section 130(1} for approval
of premises to be used by the applicant for keeping records or
documents required under this Ordinance.

(3) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) unless the applicant satisfies the
Commission that—

() it is a fit and proper person to be licensed for the regulated
activity;

() it will be able, if licensed, to comply with the hnancial resources
rules; and

(c) it—

(i) has lodged and maintains with the Commission such
security in accordance with rules made under subsection (4);
or
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CAP. 571 Securities and Futures Ordinance—Part V 121

(ii) is insured in accordance with rules made under subsection
(5).

(4) The Commission may make rufes for the purposes of subsection
(3)c)(i) that provide for—

(a) any security to be lodged and maintained by a licensed
corporation with the Commission;

(b) the manner in which the security is lodged;

(¢) the terms on which the security is maintained;

(d) the Commission’s power to apply a security lodged and
maintained with the Commission in such circumstances, for such
purposes and in such manner as may be prescribed in the rules;

{e) any other matter relating to the security.

(5) The Commission may make rules for the purposes of subsection
(3)(c)(ii) that provide for—

{a) insurance coverage for specified amounts to be taken out and
maintained by a licensed corporation in relation to specified
risks;

() the terms on which the insurance is to be taken out and
maintained;

{c) any other matter relating to the insurance.

{6) A licence granted under subsection (!} shall be subject to such
reasonable conditions as the Commission may impose, and the Commission
may at any time, by notice in writing served on the licensed corporation
concerned, amend or revoke any such condition or impose new conditions as
may be reasonable in the circumstances.

(7Y Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (6}, the amendment,
revocation or imposition takes effect ut the time of the service of the notice or
af the time specified in the notice, whichever is the tuter.

(8) A licensed corporation shall not, when carrying on a regulated
activity for which it is licensed under subsection (1), use a name other than the
name specified in the licence.

(9) Without prejudice to the Commission’s powers under Part IX, a
licence granted to a corporation to carry on Type 7 regulated activity shall be
deemed to be revoked in respect of that regulated activity upon the
corporation’s being granted an authorization under section 95(2) to provide
automated trading services,

Authorized Loase-leaf Edition, Printed and Published by the Government Printar,
Heng Kong Speciat Adiniaistrative Reygion Issuse 29



126 ESNH a5 RIS G—2) v 5

e RRRE I FFARDESS 197C2) AT - ROS BIREA R A HE DI )5 34

=3

(9) &5 EAEER A TR FAT S BN LT > HUIEES (5) 3R (8)(h) 3K

RS -

120. {RRAWBM

(1) 38 B & TTRE T G708 A BART W) 7 2CER 00 0 o0 &5 906 £ 37 00E2% STV S AR A 465 » 1 i i
A RONE o (E (BT B M BT R0 « JEARDESS 116 10 M SRR B PUUAES Y 8 B o 1 R
iR — L P — HIR AT -

(2) 38 TP AR A A TTIO) b S 0 0 W S O A T ) S AR AR o AT
AN PR HE ) P A A HEAS BRSO o iU T 8 oot A AT 4 P ST I ST 1) 2 LAY
BEH)

(3) BRIE Wi A S 38 B € 1% M A R S0 AT I 0V B KR IR BB SR MBI
e IR R RN (1) 88 (2) SRPMBALAT METT 3B B I -

(4) BRIFPBEASDE G EHRIES @ BRI MR S RERE AT MR
i FABEGABBG LN -

(5) WIEP (1) L Q) AL MIRPIRZEIR S (6) BARWIMMG AL K it B & i )T
IS TR RIR -

(6) R (1) 4% (2) BGOSR BUAE LUT IR FERLR © A BRR U —

(@) ZERZI4 85 & m R LM AS Bk SRR RENY - 4% (TRIB T8I Ar) HAE:
it - BWRRURTS - RIS RE TR . X
(b) JETCRAE R IR 14 RNHRZTRNCE B -

(7) 8@ o B IV gE 508 AE T A0 0 T A BR R A CER » MERT R IR 2R (5) Rt
AN T 45 68 {5 B BN 30 P 0 £+ ARASSIAETY - HRCET RN I 200 R o AT IR 9 000 I g
My«

(8) JLAG LG B YELY (7) M S 05 90 40 AV T O AT (ol O AR I T ol e 1Y
R T+ SELYERT - CSH UL i 240 S0V 5 U 5 320 SO0 10 ) P25 A R
BHE) 4% -

w25 M BATEE VOB ol il 1S Y PR Ga HOR T o A0 e Y

CAP. 571 Securities and Futures Ordinanee--—Part 1

regulated activity, and the regulated activity shall be operated in—

such manner as may be specified in the notice pending the
revocation of the registration under section 197(2).
(9} The Commission shall not exercise its power under subsection (5) or
+83¢h)- unless the Commission has first consulted-the Monetary Authority,

120, Representatives to be licensed

(1) The Commission may, upon application by an individual in the
prescribed manner and payment of the prescribed fee, grant to the applicant a
licence to carry on one or more than one regulated activity as the Commission
may specify in the licence for a corporation licensed under section 116 to which
he is accredited.

(2} The Commission in its absolute discretion may, upon request by the
applicant in the prescribed manner and payment of the prescribed fee, grant to
the applicant a provisional licence to carry on, for such corporation, the
regulated activity in respect of which the application is made,

(3) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) or (2} unless the applicant satisfies the
Commission that he is a fit and proper person to be so licensed for the
regulated activity.

(4) The Commission shall refuse to grant a licence under subsection (2)
unless the applicant satisfies the Commission that the grant of the licence will
not prejudice the interest of the investing public.

(3) A licence granted under subsection (1) or (2) shall be subject 1o the
condition specified in subsection (6) and to any other reasonable conditions as
the Commission may impose,

(6) It shall be a condition of a licence granted under subsection (1) or (2)
that the licensed representative concerned shall -

(«y at all times keep the Commission informed of particulars of his
contact details including, in so far as applicable, his residential
address, telephone and facsimile numbers and electronic mail
address; and

(1) inform the Commission of any change in the particulars within
14 days after the change takes place.

{7) The Commission may at any time, by notice in writing served on the
licensed representative concerned, amend or revoke any condition imposed
under subsection {5) or impose new conditions as may be reasonable in the
circumstances.

(8) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (7), the amendment,
revocition or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later,
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(9} A provisional licence shall be deemed to be revoked—
(¢} upon the Commission’s refusal of the relevant application made
under subsection (1); or
(b} upon the grant of the licence sought under the application,
whichever first occurs.

(10) Without prejudice to the Commission’s powers under Part IX, the
Commission may, after having regard 10 the interest of the investing public
and in its absolute discretion, by nolice in writing served on the licensed
representative concerned, revoke a provisional licence granted under
subsection (2).

(11 On the revocation of a provisiona! licence under subsection (%) or
(10), the person who was formerly the licensed representative under such
licence shall return the licence to the Commission within 7 business days alter
the revocation,

(12) A person who, without reasonable excuse, contravenes subsection
(11) commits an offence and is liable on conviction to a fine at Jevel 6 and, in
the case of a continuing offence, to a further fine of $2,000 for every day
during which the offence continues.

(13) A licensed representative shall not, when carrying on the regulated
activity for which he is licensed under subsection (1) or (2), use a name other
than the name specified in the licence.

121. Temporary licences for representatives

(1) The Commission may, upon application by an individual in the
prescribed manner and payment of the prescribed fee, grant to the applicant u
licence to carry on, for a period not exceeding 3 months, one or more thun one
regulated activity (other than Type 3, Type 7, Type 8 and Type 9 regulated
activities) as the Commission may specity in the licence—

(@) for a corporation licensed under section 116 to which he is
accredited; or

() for a corporation licensed under section 117 to which he is
accredited.

(2) The Commission shall refuse to grant a licence ta carry on a
repulated activity under subsection (1) unless the applicant satisties the
Commission—

(@) that he carries on in a place outside Hong Kong an activity
which, il carried on in Hong Kong, would constitute carrying on
the regulated activity, under an authorization (however
described) by an authority or regulatory organization in that
place which— :

() in the Commission’s opinion, performs a function similar to
the functions of the Commission under this Part;
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CAP. 571 Securities and Futures Ordinance —Part ¥

(ii) conftrms to the satisfaction of the Commission that the
applicant has been so authorized; and

(iii) the Commission is satisfied is empowered under the law of
that place to investigate, and, where applicable, to take
disciplinary action for, the conduct of the applicant in Hong
Kong;

() where the application is for a licence under subsection (1)),
that—

{i) he carries on the activity referred (o in paragraph (@) for or
on behalf of a corporation which carries on the activity as a
business principally in a place outside Hong Kong under an
authorization (however described) by un authority or
regulatory organization in that place which—

(A) in the Commission’s opinion, performs a function
similar to the functions of the Commission under this
Part; and

(B) confirms to the satisfaction of the Commission that the
corporation has been so authorized; and

(ii} the licensed corporation to which he secks to be accredited
is a member of the same group of companies as the
corporation referred to in subparagraph (i);

{¢) where the application is for a licence under subsection (1){),
that he seeks to be so licensed solely for the conduct of his
principal’s business in the activity referred fo in section
117(2)(a);

(d) that the granting of the licence would not result in his being
granted licences under subsection (1) for respective licence
periods that in total exceed 6 months in any period of 24
months; and

(¢} that he is a fit and proper person to be so licensed for the
regulated activity.

(3) A licence granted under subsection (1) shall be subject 1o the
condition specified in subsection (4) and to any other reasonable conditions as
the Comimission may impose.

(4) Tt shall be a condition of a licence granted under subsection (1) that
the licensed representative concerned—

{a) shall at all times keep the Commission informed of particulars of
his contact details including, in so far as applicable, his
residential address, telephone and facsimile numbers and
electronic mail address;

(b) shall inform the Commission of any change in the particulars
within 14 days after the change takes place; and
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(¢) shall not hold any client assels in carrying on the regulated
activity for which he is so licensed.

(5) The Commission may at any time, by notice in writing served on the
licensed representative concerned, amend or revoke any condition imposed
under subsection (3) or impose new conditions as may be reasonable in the
circumstances.

(6) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (5), the amendment,
revocation or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later.

(7) A licensed representative shall not, when carrying on the regulated
activity for which he is licensed under subsection (1), use 4 name other than the
name specified in the licence.

~122.—Approval and transfer of accreditation

(1) The Commission may, upon application in the prescribed m}an’ner
and payment of the prescribed fee, approve the accreditation of a licensed
representative--- e

(@) who is licensed under section 120(1) or (2) or J21(1)a), 10 a
corporation licensed under section 116; or 7
{5 who is licensed under section 121(1)(h), to a corporation licensed
under section 117, :
and shall specify in the licence, upon such approval, the corporation as his
principal. :

(2) The Commission may, upon applicalion in the prescribed manner
and payment of the prescribed fee by a licensed representative licensed under
section 120(1) ar (2) or 121(1), approve he transler of his accreditation to
another corporation licensed under section 116 or 117 {as the case may be),
and upon approving the transfer, the Commission shall re-issue the licence 10
the licensed representative with the name of the corporation specified in the
licence as his principal. -~

(3) The Commissjon shall refuse to—

(a) approye an accreditation under subsection (I); or

(b) apprdve a transfer of accreditation under subsection {2),
unless the applicant satisfies the Commission that he will be competent to
carry out l}isfdputies to the requisite standard as a licensed representative for or
on behalf of the licensed corporation concerned.

(4) Without limiting the generality of subsection (3), where a licensed
r;ﬁresentativc who is licensed under section 1211 }(«) applies-—

4 {a) under subsection (1)) tor approval of an accreditation; or
e —{p)—-tinder-subseetion-(2) for approval of a transfer of accreditation, -
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“br—the-fermy-manner and-time penod in which such information is
to be provided;
~{e)~any-otherTiia ttcr4ela.tmg, thcreto

129. Determination of “fit and proper”

(1) In considering whether a person is a fit and proper person for the
purposes of any provision of this Part, the Commission or the Monetary
Authority (as the case may be) shall, in addition to any other matter that the
Commission or the Monetary Authority (as the case may be) may consider
relevant, but subject to section 134, have regard to—

{a) the financial status or solvency;

{£) the educational or other qualilications or experience having
regard to the nature of the functions which, if the application is
allowed, the person will perform;

(¢) the ability to carry on the regulated activity competently,
honestly and fairly; and

() the reputation, character, reliability and financial integrity,

of—

(i} where the person is an individual, the person himself;

(ii} where the person is a corporation (other than an authorized
financial institution}, the corporation and any officer of the
corporation; or

(iii) where the person is an authorized financial institution, the
institution and any director, chicl execulive, manager (as defined
in section 2(1) of the Banking Ordinance (Cap. 155)) and
executive officer of the institution.

(2) Without limiting the generality of subscction {1), the Commission or
the Monectary Authority (as the case may be) may, in considering whether a
person is a fit and proper person {or the purposes of any provision of this
Ordinance—

(@) take into account a decision made in respect of the person by —

(i} (in the case ol the Commission) the Monelary Authority or
{(in the case of the Monetary Authority) the Commission;

(ii) the Insurance Authority;

(iit) the Mandatory Provident Fund Schemes Authority; or

(iv) any other authority or regulatory organization, whether in
Hong Kong or elsewhere, which, in the Commission’s
opinion, performs a function similar to the functions of the
Commission;

(h) take into account any information in the possession of the
Commission or the Monelary Authorily (as the case may be),
whether provided by the person or not, refating to—
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(i) where such consideration relates to a licence under section
116 or 117 or an application for the licence, any other
person who is or is to be employed by, or associated with,
the person for the purposes of the regulated activity for
which the licence is granted or the application is mude {as
the case may be);

(i) where such consideration relates to a licence under section
116 or 117 to carry on a regulated activity or any
registration for a regulated activity under section 119 or an
application for the licence or registration, any other person
who will be acting for or on behalf of the person in relation
to the regulated activity; or

(iii) where the person is a corporation in a group of
companies—

{A) any other corporation in the same group of companies;
or

(B) any substantial shareholder or ofticer of the
corporation or any corporation referred to in sub-
subparagraph (A);

{c) take into account, where such consideration relales to a licence
under section 116 or 117 or any registration under section 119 or
an application for the licence or registration, whether the person
has established effective internal control procedures and risk
managemeni systems to ensure his compliance with all
applicable regulatory requirements under any of the relevant
provisions, having regard in particular to the information
provided in accordance with section 128; and

() have regard to the state of affairs of any oiher business which
the person carries on or proposes to carry on.

-130.— Suitability-of premises-for-keeping: -~ - o
records or documents :

(13 The Commission may, upon application in the prescribed manner
and payment of the prescribed fee, approve premises to be used by a licensed
corporation for keeping records or documents required under this Ordinance.

(2) The Commission shall refuse to approve premises under subsection
(1) unless the applicant satisfies the Commission that—

(@) the premises are suitable for being used for the purpose referred
to in ‘that subsection; and
(h where the premises are used partly for residential purposes, such
residential use of the premises will not affect the exercise of any
o powers under this Part or Part VI orVillL o
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~——(i)~who-is licensed as-a licensed representative for a regulated:
activity; and

(ii) who carries on that regulated activity for the licensed
corporation as a licensed corporation to which he is
accredited; or

(&) in relation to a registered institution, means an individual—

(iy whose name is entered in the register maintained by the
Monetary Authority under section 20 of the Banking
Ordinance (Cap. I55) as that of a person engaged by the
reglstered institution in respect of a regulated activity; and

Ay who carries on that reguldled dclmly for the reglstercd
e (1111150 | S R .

Division 2—Business conduct

168. Business conduct of intermediaries
and their representatives

(1) The Commission may make rules requiring intermediaries and their
representatives to comply with such practices and standards, relating to the
conduct of the intermediaries or the representatives {(as the case may be) in
carrying on the regulated activities for which the intermediaries are licensed or
registered, as are specified in the rules.

(2} Without limiting the generality of subsection (1) and without
prejudice to section 398(7) and (8), the Commission may in the rules referred
to in subsection (1)—

(«) prohibit the use of misleading or deceptive advertisements by or
on behalf of intermediaries, and impose conditions for the use of
advertisements by or on bchalf of intermediaries;

(/) require specified terms and conditions to be included in client
contracts and provide that the terms and conditions are, unless
the Commission in relation to any particular term or condition
otherwise directs, to be deemed to be of the essence of the client
contracts in which they are included, whether or not a different
intention appears from the provisions of such client contracts;

(¢} require an intermediary to provide to its client, upon enlering
into a client contract with the client, and thereafter from time to
time upon request by the client, specified information concerning
the business of the intermediary, and the identity and status of
any person acting on behalf of the intermediary and with whom
the client may have contact;
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(d)

(e)

)

(g)

(h

()

()

(k)

()

require an intermediary, and any representiutive of an
intermediary, to take specified steps to ascertain, in relation to
each of the clients of the intermediary, specttied maltters relating
to his identity and his financial situation, investment experience
and investment objectives relevant to the services to be provided
by the intermediary;

require an intermediary, and any representalive of an
intermediary, (o take specified steps  before  providing
information or advice concerning financial products to uny
client of the intermediary;

require an intermediary, and any representalive of an
intermediary, when making any recommendilion concerning
any financial product to any client ol the intermediary, to
disclose to the client in the specified manner any interest the
intermediary or the representative (as the case may be) may have
in the financial product;

require an intermediary, and any representative of an
intermediary, to take specified steps to ensure that disclosure is
made to any client of the intermediary of financial risks in
relation to any financial product the intermediary or the
representative (as the case may be) recommends to the client;
require an intermediary, and any representative of an
intermediary, to take specified steps to ensure that disclosure is
made to any client of the intermediary of any commission or
advantage the intermediary or the representative (as the case
may be) receives or is fo receive from any third party in
connection with any financial product the intermediary or the
representative (as the case may be) recommends to the client;
require an intermediary, and any represenfative of an
intermediary, not to effect a transaction on behalf of any client
of the intermediary in specified circumstances;

prohibit the use by an intermediary, or any representative of an
intermediary, of information relating to the affairs of u client of
the intermediary, except in specified circumstances and under
specified conditions;

require an intermediary, and any representative of  an
intermediary, to take specified steps in cases of conilict arising
between any of their interests and those of a client of the
intermediary;

prohibit the receipt by an intermediary ol any property or
services from another intermediary in consideration of directing
business to that other intermediary, except i specified
circumstances and under specitied conditions;
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(m) prohibit the dealing by any representative of an intermediary for
his own account in securities or futures contracts, excepl in
specified circumstances and under specilied conditions;

() require an intermediary, i any representative of an
intermediary, to take specilied steps to introduce and implement
procedures to discourage and identify any money laundering
activities:

(o) provide for any other matter relating to the practices and
standards relating to conduet in carrying on the regulated
activities for which intermediaries are licensed or registered.

(3) Notwithstanding anything in this section, the Commission shall nol
exercise any of its powers under this section to make rules 1o specify any terms
and conditions for the purposes of any requirement referred to in subsection
(2)(b) unless it is satisfied that the specification of the terms and conditions is
for the better furtherance of any of its regulatory objectives or the better
performance of any of its functions.

{4) Rules made under this section may provide that an intermediary, or a
representative of an intermediary, that, without reasonable excuse, contravenes
any specified provision of the rules that applies (o it or him commits an offence
and is liable to a specified penally not exceeding —

(@) on conviction on indictment a fine of $200,000 and a term of
imprisonment of 2 years;

() on summary conviction a fine at level 6 and a term of
imprisonment of 6 months.

169. Ceodes for business conduct of intermediarics
and their representatives

(1) Without prejudice to the power of the Commission to make rules
under section 168, the Commission may publish, in the Gazette and in any
other manner it considers appropriate, codes of conduct for the purpose of
giving guidance relating to the practices and standards with which
intermediaries and their representatives are ordinurily expected to comply in
carrying on the regulated activities for which the intermediaries are icensed or
regisiered.

(2) Without limiting the generality of subsection (1), any code of conduc!
reterred to in that subsection may, in giving puidance referred to in that
subsection, refer to obligitions to observe—

(@) any other codes or requirements issued or imposed otherwise
than by the Commission;
(B continuing obligations, including any such obligations--
(i) in the case of an intermediary, to provide for the continuous
training of its representutives; or
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(i) in the case of a representative of an intermediary, to
undergo continuous training;

{(¢) practices and standards concerning any ol tlfe matters described
in section 168(2).

(3) The Commission may from time (o time amend the whole or any part
of any code of conduct published under this section in a manner consistent
with the power Lo publish the code of conduct under this section, ¢

{«) the other provisions of this section apply, with necessary
modifications, to such amendments to the code as they apply to
the code; and

(5 any reference in this or any other Ordinance to the code
(however expressed) shall, unless the context otherwise requires,
be construed as a reference to the code as so amended,

(4) A lailure on the part of an intermediary, or u representative of an
intermedtary, 1o comply with the provisions set out in any code ol conduct
published under this section that apply to it or him shall not by itself render it
or him liable to any judicial or other proceedings, but may be taken into
account in considering, for the purposes of any provision ol this Ordinance—

{¢} in the case of an intermediary, whether it is a fit and proper
person {o be or to remain licensed or registered;

(M in the case of a representative of an intermediary that is a
licensed corporation, whether he is 4 it and proper person to be
or 1o remain licensed as a representative; or

(¢) in the case of a representative of an intermediary that is a
registered institution, whether he is a fit and proper person to be
or to remain a person whose name is enlered in the register
maintained by the Monetary Authorily under section 20 of the
Banking Ordinance (Cap. 155) as that of a person engaged by a
registered institution in respect of a regulated activity,

and in any proceedings under this Ordinance before any court the code shall be
admissible in evidence, and if any provision sct oul in the code appears to the
court to be relevant to any question arising in the proceedings it shail be taken
into account in determining that question.

(5) Any code of conduct published under this section—

() may be of general or special application and, without limiting
the generality of the foregoing, may be made so as to apply, or
50 as not to apply—

(i} to a specified extent in relation Lo any specified person or to
members of a specified class of persons;
(i) 1n specified circumstances;

(b)) may make different provisions for differcnt circumstances and

provide for different cases or classes of cases.
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(6) Any code of conduct published under this section is not subsidiary
legislation.

Division 3—Restriction on short selling, etc. /

170. Short selling restricted i
(1) Subject to subsections (2) aud (3}, a person shall not sell secpiities at
or through a recognized stock market unless at the time he setls them -

{#y he has or, where he is selling as an agent, his principal has; or

() e believes and has reasonable grounds 1o believe that he has or,
where he is setling as an agent, that his principal has,

a presently exercisable and unconditional right to vest the securities in the
purchaser of them.
(2) For the purposes of subsection (1)—
(@) a person shall be regarded as selling securities if he—
(1) purports to sell the securities;
(i) offers to sell the securities;
(iii) holds himself out as being entitled to sell the securities; or
(iv) instructs any representative of an intermediary that carvies
on Type | regulated activity for the intermediary, to sell the
securities;

(by a person who, at a particular time, has a presently exercisable
and unconditional right to have securities vested in him or in
accordance with his directions shall be regarded as having il that
time a presently exercisable and unconditional right 1o vest the
securities in a purchaser ol them;

(¢) a right of a pérson to vest securities in a purchaser of them shall
not be regarded as not unconditional by reason only of the fuct
that the securities are charged or pledged in favour of some
other person to secure the repayment of money.

(3) Subsection (1) does not apply to--

() a person who acts in good (aith, believing and having reasonable
grounds 1o believe that he has a right, title, or interest to or in
the securities which he sells within the meaning of subsection (1);

(F) a person who, as a representative of an intermediary that carries
on Type | regulated activity for the intermediary, acts in good
faith on behalf of some other person, believing and having
reasonable grounds to believe that such other person has a right,
title, or interest to or in the securities which he sells within the
meaning of subsection (1) on behalf of such other person;
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Division 2—Discipline, ete.

194. Disciplinary action in respect of licensed
persons, ete.

(1) Subject to section 198, where -

(a) a regulated person is, or was at any time, guilty of misconduct;
or

(h) the Commission is of the opinion that a regulated person is not
a fit and proper persan to be or to remain the same type of
regulated person,

the Commission may exercise such of the following powers as it considers
appropriate in the circumstances of the case—

(i} where the regulated person is a licensed person —

(A) revoke his licence, whether in relation to all or any, or any
part of all or any, of the regulated activities for which he is
licensed; or

(B) suspend his licence, whether in relation to all or any, or any
part of all or any, of the regulated activities for which he is
licensed for such period or until the occurrence of such
event as the Commission may specify;

(i1} where the regulated person is a responsible oflicer of a licensed
corporation—

{A) revoke the approval granted under section 126(1) in respect
of him as such a responsible officer; or

(B) suspend such approval for such period or until the
occurrence of such event as the Commission may specily;

(iii) publicly or privately reprimand the regulated person;

(iv) prohibit the regubiled person from doing all or any of the
following in relation to such regulated activity or regulated
activities, and for such period or until the occurrence of such
event, as the Commission may specily—

(A} applying to be licensed or registered;

(B) applying to be approved under section 126(1) as a
responsible officer of a licensed corporation;

{C) applying to be given consent to act or continue to act as an
executive officer of a registered institution under section
71C of the Banking Ordinance (Cap. 155);

(D) seeking through a registered mstitution to have his name
entered in the register maintained by the Monetary
Authority under section 20 of the Banking Ordinance (Cap.
135) as that of a person engaged by the registered institution
in respect of a regulated activity.
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{2} Subject to sections 198 and 199, where—
(@) a regulated person is, or was at any Lime, guilly ol misconduct,
or
(h) the Commission is ol the opinion that a regulated person is not
a fit and proper person to be or to remain the same type of
regulated person,
the Commission may, separately or in addition to any power exercisable under
subsection (1), order the regulated person to pay a pecuniary penalty not
cxceeding the amount which is the greater of —
(i) $10,000,000; or
(iiy 3 times the amount of the profit gained or loss avoided by the
reguliated person as o result of his miscondact, or of his other
conduct which leads the Commission to form the opinion (as the
case may be).

{3) The Commission, in determining whether a regulated person is a fit
and proper person within the meaning of subsection (1)(h) or (2)}(h), may,
among other matters (including those specificd in section 129), take into
account such present or past conduct of the regulated person as it considers
appropriate in the circumstances of the case.

(4) A rcgulated person ordered to pay a pecuniary penally under
subsection {2) shall pay the penalty to the Commission within 30 days, or such
further period as the Commission may specify by notice under section 198(3),
alter the order has taken effect as a specified decision under section 232.

(5) The Court of First Instance may, on an application of the
Commission made in the manner prescribed by rules made under section 397
for the purposes of this subsection, register an order made under subsection (2)
int the Court of First Instance and the ovder shall, on registration, be regarded
for all purposes as an order ol the Court of First Instance made within the civil
Jurisdiction ol the Court of First Instance for the payment of money.

(6 Any pecuniary penalty paid to or recovered by the Commission
pursuant to an order made under subsection (2) shall be paid by the
Commission into the general revenue.

(7) In this section—

“regulated person” (FHH A L) means a person who is or at the relevant time
was any of the following types of person—
(¢) a licensed person;
(/) a responsible officer of a licensed corporation; or
(¢ a person involved in the management of the business of a
licensed corporation;
“relevant time™ (7 MIRERT), in relation to a person, means—-
{¢) where subsection (1)a) or {2)(«) applies, the time when the
person is, or was, guilly of misconduct; or

Autharized 1.ocse-leaf Edition, Printed and Published by the Government Printer,
Hong Kong Speciat Administrative Region {ssue 25

nnzi



0022

s B R RIS — 1 X B CAP. 571 Seeurities and Futures Ordinance—-Pars 1X 22y
) kAR W (k) where subsection (1)(b) or (2)(h) applics, the time of vecurrence
() SHLERME I SR PE MM A - of any matter which, whether with any other matter or not, leads

the Commission to form the opinion that the person i1s not a fit
and proper person within the meaning of such subsection.

oS F R Ag R TR S R AT ~-195—0Other-circomstances for disciplinary actions in Ve
/// respect of licensed persons, etc. -
(1) AEPFETEY V98 BROUBLE o G O AT R F > SR A SR RUET T (l) Subject to section 198, the Commission may revoke a licensed
AT B AT (0] 42 B4 05 D 30 el (T Ao B84 » SRS A2 e et e &bl 'ﬁ'ﬂ[‘r,“ﬁf’ JoIEr s person’s licence, whether in re]duon to all or any, or any part of all. or any, of
HIY 0 0 04T 2 A B 5 1) v j;ﬂ Bl — the regulated activities for which he is licensed, or suspend a !u,ensed person’s
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(M ”ﬂ'ﬂ-kmﬂﬁ(ﬂi‘ﬂ"ﬁfﬂl)(ﬁ‘65’),*511?’&‘11)&{1'\? LU A regulated activities for which he iy !icc_:nscd for su_c!l ;‘).crmd or untid the

occurrence of such event as the Commisston may specify, if—
(«) where the licensed person is an individual—
{i) the licensed person enters into a voluntary arrangement

At A HLDRAZ AR DS AR A T A5 005 5 -
(i) | AHFQ')\fﬁﬁ?ﬁfﬁh@ﬁﬁﬁ.#ﬂﬁﬂrﬁ&ﬂ’] KA

(i) SARFAPAIRIE (*ﬁp]rﬁgm%{ﬂ_}(ﬁj 136 E':) E&z&[ﬂ@’[?’a*ﬁ?ﬂ* L{HFL with creditors, or has a bankruptcy order made against him,
Fy R o B T A M B ¢ T RG E  RR A 34 TRH BN B N BT 1R A under the Bankruptcy Ordinance (Cap. 6);

FERE AR BRI A AR B L 5 B (it) the licensed person fails to satisty a levy of execution;

(iv) S%-HERATE T TS e 7 e 2 AL B IR AT (LT An0A7 MM 397 AT 3 (iil) the licensed person has been found by a court to be
FEBRHL) » R BT @ L R IE 2 0 HE T AT N A A1 Ly A A R A Y A S mentally incapacitated, or is detained in a mental hospitad,
ntjﬂﬁ'&;ﬂ:_/;/ under the Mental Health Ordinance (Cap. 136), which in

(h) ﬂj,qi)\;gu\m] » i the opinien of the Commission impugns the fitness and
(1) 75 K MELAT 135 E R0 A R0 7S ol BB 56 0 B AR AN 5 properness of the licensed person to remain licensed; or

(iv) the licensed person is convicted of an oftence (other than an
offence under any of the relevant provisions) in Hong Kong
or elsewhere, which in the opinion of the Commission

Gl WA R A BEAT B AR AT 7 e B P O
i) REERMUA B A A R0 B e B AR U

L () BRI TEAEIAR S AR : the fitness and s of the licensed person 1

o (V) RIS DA H 7 B S AU SR 4T CHTA01 41 S8 Sy remam liceonsed. T propeiiess of He Acensed persal 1o
~ (bR - T‘%ﬂ?ﬁﬁ.ﬁ%’é‘.f&ﬁil’ﬁ ’W‘*ﬂ? '*W! rJ‘E' J\ﬂ Hfﬁi*’f‘ihhﬂ'l‘tﬂ M‘E (b) where the-licensed person is a corporation -

e mama R [V} L3 S S R - (i) a receiver or manager of the property or business of the

licensed person is appointed;

(iiY the licensed person fails to satisfy a levy of execution;

(lll) the licensed person enfers into a compromise or aLheme of
arrangement with its creditors;

(iv) the licensed person goes into liquidation or is ordered to be
wound up;

(v) the licensed person is convicted of an offence (other thun an
offence under any of the relevant provisions) in Hong Kong

K or elsewhere, which in the opinion of the Commission
1mpugns the fiiness and properness oflhe ]luensed person to
e e - TeMIdIN licensed,;
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-means-of authorized avtomated trading services wilt be maintained, increased, -

reduced or stabilized, or is likely to be muaintained, increased, reduced or
stabilized, because of a prohibited transaction relating to securities of either”
the corporation or a related corporation of the corporation or to the futures
contracts (as the case may be), it he, or an associate ol his- -

(¢) has entered into or carried out, directly or indirectly, the
prohibited transaction; or

{H) has received, or expects to receive, directly or mdmctly, i benetit
as a result of the disclosure, circulation or dissemination of the
information.

(2) Subject to subsection (3) a person who contravenes subsection (1)
commits an offence,

{(3) Where a person is charged with an ofleunc under subsection (2) in
respect of a contravention of subsection (1) on the basis that he, or an
associate of his, received, or expected to receive, directly or indirectly, a benefit
referred to in subsection (1){H), it is a defence to the charge for the person to
prove that—

(¢) the benefit which he or the associate of his (as the case may be)
received, or expected to receive, was not from a person who has
entered into or carried out, directly or indirectly, the prohibited
transaction in question, or an associate of such person; or

{b} the benefit which he or the associate of his (as the case may be)
received, or expected to receive, was from a person who has
entered into or carried out, directly or indirectly, the prohibited
transaction in question, or an associate of such person, but up to
(and including) the time of the disclosure, circulation or

. dissemination of the information he has acted in good faith,
(4) /In/this section—
oAy a relerence to a prohibited transaction meuans any conduct or

< transaction which constitutes market misconduet or a

/ contravention of any of the provisions of Divisions 2 to 4; and

/ (h) a reference to any person having entered into or carried out the

~——prohibited-transaetion -shall- be-eenstrued accordingly.

298. Offence of disclosure of false or misleading
information inducing transactions

(1) A person shall not, in Hong Kong or elsewhere, disclose, circulate or
disseminate, or authorize or be concerned in the disclosure, circulation or
dissemination of, information that is likely—

() to induce another person to subscribe for securities, or deal in
futures contracts, in Hong Kong;
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(») to induce the sale or purchase in Hong Kong of securities by
another person; or

(¢) 1o maintain, increase, reduce or stabilize the price ol securities,
or the price for dealings in [utures contracts, in Hong Kong,

(i) the information is false or misleading as to a material fact, or is
false or misleading through the omission of a material fact; and

(i) the person knows that, or is reckless as to whether, the
information is false or misleading as to @ material fact, or is false
or misleading through the omission of a material fact.

(2) Subject to subsections (3) to (5), a person who contravenes subsection
(1) commits an olfence.

(3) Where a person is charged with an olfence under subsection (2} in
respect of a contravention of subsection (1) taking place by reason only ol the
issue or reproduction of information, it is a defence to the charge for the
person to prove that—

(@) the issue or reproduction of the mformation took place in the
ordinary course of a business (whether or not carried on by
him), the principal purpose of which was issuing or reproducing
materials provided by others;

(b) the contents of the information were not, wholly or parltly,
devised—

{i) where the business was carried on by him, by himself or any
officer, employee or agent of his; or
(ii) where the business was not carricd on by him, by himself;
(¢} for the purposes of the issue or reproduction—
(i) where the business was carried on by him, he or any officer,
employee or agent ol his; or
(ii) where the business was not carried on by him, he,
did not select, add to, modily or otherwise exercise control over
the contents of the information; and

() at the time of the issue or reproduction, he did not know that the
information was false or misleading as to a material fact or was
false or misleading through the omission of a material fact.

(4) Where a person is charged with an offence under subsection (2) in
respect of a contravention of subsection (1) taking place by reason only of the
re-transmission of information, it is a defence to the charge for the person to
prove that—

(a) the re-transmission of the information took place in the ordinary
course of a business (whether or not carried on by him), the
normal conduct of which involved the re-transmission of
information to other persons within an information system or
from one information system (o another information system
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()

{c)

(d)

(e)

{(wherever situated), whether directly or by facilitating the
establishment of links between such other persons and third
parties;

the contents of the information were not, wholly or partly,
devised—

(i) where the business was carried on by him, by himself or any
officer, employee or agent of his; or

(ii) where the business was not carried on by him, by himsclf;

for the purposes of the re-transmission—

(i) where the business was catried on by him, he or any officer,
employee or agent of his; or

(i1) where the business was not carried on by him, he,

did not sclect, add to, modily or otherwise exercise control over
the contents of the information,;

the re-transmission of the information was accompanied by a
message to the effect, or was effected following acknowledgment
by the persons to whom it was re-transmitted of their
understanding, that—

(i) where the business was carried on by him, he or any officer,
employee or agent of his; or

(if) where the business was not carried on by him, the person
who carried on the business or any officer, employee or
agent of that person,

did not devise the contents of the information, and neither took
responsibility lor it nor endorsed its accuracy; and
at the time of the re-transmission—

(i) he did not know that the information was [lalse or
misleading as to a material fact or was false or misleading
through the omission of a material lact; or

(11} he knew that the information was false or misleading as to a
material fact or was false or misleading through the
omission of a material fact, but—-

{A) where the business was carried on by him, in the
circumstances of the case he could not reasonably be
expected to prevent the re-transmission; or

(B) where the business was not carried on by him, in the
circumstances ol the case he has taken all reasonable
steps to bring the fact that the information was so false
or misleading to the attention of a person in a position
to take steps to cause the re-transmission to be
prevented (even if the re-transmission in fact took
place).
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(5} Where a person is charged with an offence under subsection (2) in
respect of a contravention of subsection (1) taking place by reason only of the
live broadcast of information, it is a detence to the charge for the person 1o
prove that—

(a) the broadcast of the information took place in the ordinary
course of the business of a broadcaster {(whether or not he was
such broadcaster);

(h) the contents of the information were not, wholly or partly,
devised —

(i) where he was the broadcaster, by himsell’ or any officer,
employee or agent of his; or

(ii) where he was not the broadcaster, by himself;

{¢) for the purposes of the broadcist-—

(i) where he was the broadcaster, he or any officer, employee
or agent of his; or

(i) where he was not the broadcaster, he,

did not select, add to, modify or otherwise exercise control over
the contents of the information;

(/) in relation to the broadcast -

(i) where he was the broadcaster, he: or

(i1) where he wuas not the broadeaster, he believed and had
reasonable grounds 1o believe that the broadcaster,

acted in accordance with the terms and conditions of the licence
(if any) by which he or the broadcasier (as the case may be)
became entitled to broadeast as a broadcuster and with any code
of practice or guidelines (however described) issued under or
pursuant to the Telecommunications Ordinance (Cap. 106) or
the Broadcasting Ordinance (Cap. 562) and applicable to him or
the broadcaster (as the case may be) as a broadcaster; and

(e) at the time of the broadcast—

(i) he did not know that the information was false or
misleading as to a material fuct or was false or misleading
through the omission of a material fact; or

(ii) he knew that the information was filse or misleading us to a
material fact or was false or misleading through the
omission of a material fuct, but-—

(A) where he was the broadcaster, in the circumstances of
the case he could not reasonably be expected to prevent
the broadcast; or
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CAP. 571 Securities and Futires Ovdinance—Part XTIV

(B) where he was not the broadcaster, in the circumstances
of the case he has taken all reasonable steps (o bring
the fact that the information was so falsc or misleading
to the atlention of a4 person in a position to take siteps
to cause the broadcast 1o be prevented (even if the
broadcast in fact took place).

(6) In this section, “issue” (FF!l1), in relation to any material (including
any information), includes publishing, circulating, distributing or otherwise
disseminating the material or the contents thercof, whether—

(«) by any visit in person;

(h) in a newspaper, magazine, journal or other publication;

(¢) by the display of posters or notices;

() by means of circulurs, brochures, pamphlets or handbills;

{¢) by an exhibition of photographs or cinematograph (ilms;

(/) by way of sound or television broadcasting,

(g) by any information system or other electronic device; or

() by any other means, whether mechanically, electronically,
magnetically, optically, manually or by any other medium, or by
way of production or transmission of light, image or sound or
any other medium,

and also includes causing or authorizing the material to be issued.

299, Offence of stock market manipulation . -

/
(1) A person shall not, in Hong Kong or elsewhere—-

(¢) enter into or carry oul, dircctly or indirectly, 2 or more
{ransactions in securities of a corporation that by themselves or

in conjunction with any other transaction increase, or are likely

lo increase, the price of any sccurities traded on a relevant
recognized market or by means of anthorized automated trading
services, with the intention of inducing another person to
purchase or subscribe for, or 1o refrain from selling, securities of

the corporation or of & related corporation of the corporation;

(" enter into or_carry out, divectly or indirectly, 2 or more
transactions in securities of a corporation that by themselves or

in conjunction with any other transaction reduce, or are likely to
reduce, the price of any sccurities traded on a relevant
recognized market or by means of authorized automated trading
services, with the intention of inducing another person to sell, or

to refrain from purchasing, securities of the corporation or of a
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CADP. 5T Securities and Futures Ordinance— Part X1V
Division 4-0Other offences
300 —Ofence-involving-fraudulent-or-deceptive-devices,; 7
etc, in transactions in securities, futures L
contracts or leveraged foreign L

exchange trading

(1) A person shall not, directly or indirectly,in a transaction involving
securities, futures contracts or leveraged forgign exchange trading--

(a) employ any device, schemc or artifice with intent to defraud or
deceive; or -

(h) engage in any” Act, practice or course ol business which is
{raudulent” or deceptive, or would operate as o friud or
dcceptlon

{2) A-pérson who contravenes subsection (1) commits an offence.
3 In this section, a reference to a transaction includes an offer and an

AVILALOL (MOWEVEL-EXPTESSE ) mmmmac o - -« omiramme s e oo

301. Offence of disclosure of false or misleading
information inducing others to enter into
leveraged foreign exchange contracts

{13 A person shall not, in Hong Kong or elsewhere, disclose, circulate or
disseminate, or authorize or be concerned in the disclosure, circulation or
dissemination of, information that is likely to induce another person to enter
into a leveraged foreign exchange contract in Hong Kong, if—

{¢} the information is false or misleading as to u material fact, or is
false or misleading through the omission ol & malerial tict; and

(b} the person knows that, or is reckless as to whether, the
information is false or misleading as (0 a material Fact, or is fulse
or misleading through the omission of a material Fact.

(2) Subject to subsections (3) to (5), a person who contravenes subsection
(1) commits an offence.

(3) Where a person is charged with an offence under subsection (2) in
respect of a contravention of subsection (1) taking place by reason only of the
issue or reproduction of information, it is a defence to the charge for the
person to prove that—

(@) the issue or reproduction of the information took place in the
ordinary course of a business (whether or not carried on by
him), the principal purpose of which was issuing or reproducing
materials provided by others;

() the contents of the information were not, wholly or partly,
devised—
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(1) where the business was carried on by him, by himself or any
officer, employee or agent of his; or
(ii) where the business was not carried on by him, by himself:
(¢) for the purposes of the issue or reproduction—
(i) where the business was carried on by him, he or any officer,
employee or agent of his; or
(ii) where the business was not carried on by him, he,
did not select, add to, modify or otherwise cxercise control over
the contents of the information; and

(d) at the time of the issue or reproduction, he did not know that the
information was false or misleading as to a material fact or was
false or misleading through the omission of a material fuct.

{4) Where a person is charged with an offence under subsection (2) in
respect of a contravention of subsection (1) taking place by reason only of the
re-transmission of information, it is a defence to the charge for the person to
prove that-—

(a) the re-transmission of the information took place in the ordinary
course of a business (whether or not carried on by him), the
normal cenduct of which involved the re-transmission of
information to other persons within an information system or
from onc information system to another information system
(wherever situated), whether directly or by facilitating the
establishment of links between such other persons and third
parties; ‘

(b) the contents of the information were not, wholly or partly,
devised—

(i) where the business was carried on by him, by himself or any
olticer, employee or agent of his; or
(i) where the business was not carried on by him, by himse!f;
(c) for the purposes of the re-transmission—
(1) where the business was carried on by him, he or any officer,
employee or agent of his; or
(i) where the business was not carried on by him, he,
did not select, add to, modify or otherwise exercise control over
the contents of the information;

(d) the re-transmission of the information was accompanied by a
message to the effect, or was clfected following acknowledgment
by the persons to whom il was re-transmitted of their
understanding, that—

(i) where the business was carried on by him, he or any officer,
employee or agent of his; or

Authorized Loose-leaf Edition, Printed and Published by the Government Printer,
Hong Kong Special Adiminisirative Region Issue 25



342 BN N il 37 U EL O3 XTV 3

(i) (M EETFR LGS BB EEHMARZANTERNESEAS
BBV A EERNAE » WA RZERAE IR
ERA RN R
(e) TEaEE B M {FIER—
(3 A~ A A 00T 10 NV B TR0 M TT 7 TR 1 4 m L AL > mIA
YLV Y ) T ) 4B R L 5 R
i) {0003 A% 01 Y I O 3 0 T BE R B AE (R e B R s R
WS E T BB e A R B—
(A Gz Bt 0 b)) e A RRBMERT - B AREME i
ML L RETE A 5 Bk
(B) (MEFEHELMEE) TAMMRAERT » D ERFH
G R - (R R GE I T HA BRSO  LL RE TR MR A - A
sz A E 0BG (e R R > B (A AR E L
By -
(5) FLIEETA B BMEAT AR IR IR 45 () 3% RO IR (2) RAvRT Ok
7 Wb BIRLLF &R > BRI R R M R —
{ay SEVTE 0 IR MR B (AR A7 ARG 36 ) 3T H
fEMERE Ry
(6) FEHNNE CRi RSB AT E)—
@) (R s A 23 400 55 el AR A BT IR A R - A
fCHA B 5 B
(i) (nfih 7R J2 A% R RE SE ) M0 FE b f ARERE 5
(e} RATEESE
() (Ul 2 3% AR 35 90 o ATRABAY AT T wn i AR ~ I A IRICALA
13
(i) (AN A< 341800 3 40) A A >
SRR - R e R Al AR ERMRE
(d) BREEEEIGWE
(1) (Cndiy R ag B e #9) i 5 o

®m2EN B W) CLRRE > 1 At 1500 E T AT B byt b N R 7
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(ii) where the business was not carried on by him, the person
who carried on the business or any officer, employee or
agent of that person,

did not devise the contents of the information, and neither took

responsibility for it nor endorsed its accuracy; and

(¢} at the time of the re-transmission—

(i) he did not know that the information was false or
nisleading as to a material fact or was false or misleading
through the omisston of a material fact; or

{(if) he knew that the information was falsc or misleading as to a
material fact or wus false or misleading through the
omission of a material fact, but—

(A) where the business was carricd on by lm, in the
circumstances of the case he could not reasonably be
expected Lo prevent Lthe re-transimission; or

(B) where the business was not carried on by him, in the
circumstances of the case he has taken all reasonable
steps to bring the fact that the information was so lalse
or misleading to the attention of a person in a position
to take steps to cause the re-transmission to be
prevented (even if the re-transmission in fact took
place).

{5) Where a person is charged with an offence under subsection (2) in
respect of a contravention of subsection (1) taking place by reason only of the
live broadcast of information, it is a defence to the charge for the person to
prove that—

(«) the broadcast of the information took place in the ordinary
course of the business of a broadcaster (whether or not he was
such broadcaster);

(6) the contents of the information were not, wholly or partly,
devised-—

(i) where he was the broadcaster, by himself or any officer,
employee or agent of his; or

(iiy where he was not the broadcaster, by himsell;

(¢) for the purposes of the broadcast—

(i) where he was the broadcaster, he or any oflficer, employee
or agent of his; or

(ii) where he was not the broadeaster, he,

did not select, add to, modify or otherwise exercise control over

the contents of the information;

{d} in relation to the broadcast—

(i) where he was the broadcaster, he; or
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(1)) where he was not the broadcaster, he believed and had
reasonable grounds to believe that the broadcaster,
acted in accordance with the terms and conditions of the hicence
(if any) by which he or the broudeaster (as the case may be)
became entitled to broadcast as a broadeaster and with any code
of practice or guidelines (however described) issued under or
pursuant to the Telecommunications Ordinance (Cap. 106} or
the Broadcasting Ordinance (Cap. 562) and applicable 1o him or
the broadcaster (as the case may be) as a broadcaster; and
{¢) at the time of the broadcast—

(i) he did not know that the information was false or
misleading as to a material fact or was false or misleading
through the omission of a material fuct; or

(i) he knew that the information was false or misleading as to a
material fact or was false or misleading through the
omission of a material fact, but—

(A} where he was the broadcaster, in the circumstances of
the case he could not reasonably be expected to prevent
the broadcast; or

{B) where he was not the broadcaster, in the circumstances
of the case he has taken all reasonable steps to bring
the fact that the information was so false or misleading
to the attention of a person in i position to take steps
to cause the broadcast to be prevented {even if the
broadcast in fact (ook place).

(6) In this section, “issue” (¥ili), in relution 10 any material (including
any information), inctudes publishing, circulating, distributing or otherwise
disseminating the material or the contents thereofl, whether—

(@) by any visit in person;

(5 in a newspaper, magazine, journal or other publication;

{c) by the display of posters or nofices;

(4) by means of circulars, brochures, pamphlets or handbills;

{e) by an exhibition of photographs or cinematograph films:

(f) by way of sound or television broadcasting;

(g) by any information system or other electronic device; or

(). by any other means, whether mechanically, electronically,
magnetically, optically, manually or by any other medium, or by
way of production or transmission of light, image or sound or
any other medium,

and also includes causing or authorizing the material to be issued.
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=3tk TFramsactions relating-to-contravention-of- BURE -

Divisions 2 fo 4 not void or voidable

A transaction is not void or.voidable by reason only that a conlravention
of any of the provisions of Divisions 2 to 4 has taken place in relation to or as

305. Civil liability for contravention
of this Part

(1) Subject to subsections (2) and (3), a person who contravenes any
of the provisions of Divisions 2 to 4 shall, whether or not he also incurs any
other liability (whether under section 303 or otherwise), be labie 1o pay
compensation by way of damages to any other person {or any pecuntary loss
sustained by the other person as a result of the contravention, whether or not
the loss arises from the other person having entered into a transaction or
dealing at a price affected by the contravention.

(2) No person shall be liable to pay compensation under subsection (1)
unless it is fair, just and reasonable in the circumstances of the case that he
should be so liable.

(3) A defence under this Part to a charge for an offence in respect of a
contravention of any of the provisions of Divisions 2 to 4 shall also be a
defence in an action brought under subsection (I} in respect of the same
contravention.

(4} A person may bring an action under subsection (1} in respect of a
contravention of any of the provisions of Divisions 2 to 4 even though the
person against whom the action is brought has not been charged with or
convicled ol an offence by reason of the contravention.

(5) For the avoidance of doubt, where a court has jurisdiction to
determine an action brought under subsection (1), it may, where it is, apart
from this section, within its jurisdiction to entertain an application for an
injunction, grant an injunction in-addition to, or in substitution for, damages,
on such terms and conditions as it considers appropriate.

(6) Without prejudice to section 62 of the Evidence Ordinance (Cap. 8),
in an action brought under subsection (1)—

(@) the fact that there is a determination by the Market Misconduct
Tribunal pursuant to section 252(3)(«) that market misconduct
has taken place;

(h) the fact that there is a determination by the Market Misconduct
Tribunal pursuant to section 252(3)(h) identilying a person
{whether or not a party to the action) as having engaged in
market misconduct,
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shall, in so far the determination is still subsisting, be admissible in evidence
for the purpose of proving, where (o do so is relevant to any issue in the
action—

(i) in the case of a determination referred to in paragraph {e), that
the markel misconduct has taken place; or

(it) in the case of a determination referred to in paragraph {(b), that
the person has engaged in markel misconduct.
(7) In an action brought under subsection (1), where the fact that there is
a determination referred to in subscction (6)«) or (b) is admissible in evidence
under subsection {(6)—
{a) then—
(i) in the case of a determination referred to in subsection
{6)(«}, 1the market misconduct that is the subject ol the
determination shalil, unless the contrary is proved, be taken
to have taken place; or
(i1) in the case of a determination referred to in subsection
(6)(h), the person that is the subject of the determination
shall, unless the contrary is proved, be taken to have
engaged in market misconduct(; and
(6) without prejudice to the reception of any other admissibie
evidence as evidence of the determination or for the purpose of
identifying the facts on which the determination was based, the
contents of a report of the Market Misconduct Tribunal
containing the determination and published under section
262(2)(b)(i), -or the contents of a copy of a reporl of the Markel
Misconduct Tribunal containing the determination and made
avatlable under subsection (8), shall also be admissible in
evidence [or such purpose.
(8) Where in an action brought under subsection (1)—
(¢) the fact that there is a determination referred to in subsection
(6){(«) or (h) is admissible in evidence under subsection (6); and
(h) a report of the Market Misconduct Tribunal containing the
determination has not been published under section 262(2)(b)1),
the court having jurisdiction to determine the action may, where it considers
appropriate, require that a copy of the report be made available to the court to
enable it to be used for the purposes of subsection (7)(#), whereupon—

(i) the Market Misconduct Tribunal shall cause a copy of the report
to be made available to the court to enable it 1o be used for the
purposes of subsection (7)(&); and

(ii) the contents of the report shall be admissible for the purpose
specified in subsection (7)(#).

(9) In this section, a reference Lo a transaction includes an offer and an
invitation (however expressed).
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{10) Nothing in this section affects, limits or diminishes any rights
conferred on a person, or any liabilities a person may incur, under the common
law or any other enactment.

—306—Conduet not-to-constitute-offences - — — — - - :

(1) Notwithstanding anything in this Part, where a person is chargéd
with an offence under this Part (other than section 300 or 302) by reason of
any conduct, it is a defence to the charge for the person to prove that the
conduct is, according to the rules made under subscction (2), not to be
regarded as constituting an offence.

(2) For the purposes of subsection (1), the Commission, after
consullation with the Financial Secretary, may, where it considers it is in the
public interest to do so, make rules to prescribe the circumstances in which any
conduct that would otherwise constitute an offence under this Part (other than
section 300 or 302) shall not be regarded as constituting such an offence.

(3) Notwithstanding anything in this Part, where—

(¢} 0 person is charged with an offence under section 295, 296 or 299
by reason of any conduct; and
(b)) the person is charged on the basis that the conduct was carried
out not in respect of securities or futures contracts traded on a
relevant recognized market or by means of authorized
automated trading services, but in respect of securitics or futures
contracts traded on a relevant overseas market,
the person shall not be convicted of the offence unless the prosecution proves
that in any place in which such relevant overseas market is situated the
conduct would have constituted a criminal offence had it been carried out
there.

307. No further proceedings after Part XHI
market misconduct proceedings

Notwithstanding anything in this Part, no criminal proceedings may be
instituted-against any person under this Part in respect of any conduct if—
" (@) proceedings have previously been instituted against the person
under section 252 in respect of the same conduct; and
(i} those proceedings remain pending; or
(ii) by reason of the previous institution of those proceedings,

- person-under-seetion 252 in-respect of the same conduct,——
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SCHEDULE 5 [ss. 114, 118, 139 &

142 & Sch. 1]

REGULATED ACTIVITIES

PART |

The following are regulated activities—
Type | : dealing in securities;
Type 2 : dealing in futures contracts;
Type 3 : teveraged foreign exchange trading;
Type 4 : advising on securities;
Type 5 : advising on lutures contracts;
Type 6 : advising on corporate finance;
Type 7 : providing automated trading services;
Type 8 ; securities margin financing;
Type 9 1 asset management,

PART 2

In this Schedule—
“advising on corporaie finance™ (55 N5 B 12 JE& B means giving advice——

{er) concerning compliance with or in respect of rules made under section 23 or 36 of (his
Ordinance governing the listing of securities and the code published under section
399(2)(a) or (M) of this Ordinance:

(0 concerning—

(i) any offer to dispose of securities to the public;
(i} any offer to acquire securities from the public; or
(i) acceptance of any offer referred to in subparagraph (i) or (i), but only in so far
as the advice is given generally to holders of sceurities or a class of securities; or

(¢) (o u listed corporation or public company or a subsidiary ol the corporation or
company, or lo its officers or shareholders, concerning corporite restructuring in
respect of securities (including the issue, cancellation or variation of any rights
attaching to any securities),

but dees not include such advice given by—

(i) a corporation solely 1o any of its wholly owned subsidiuries, its holding company
which holds all its issued shares, or other wholly owned subsidiaries ot that holding
company;

(i) a person who is licensed for Type I regulated activity who gives such advice wholly
incidental to the carrying on of that regulated activity;

(it} an authorized financial institution whick is registered for Type ! regulated aclivity
which gives such advice wholly incidental to the carrying on ol that regulated
activity;

{iv) an individeal—

(A) whose name is entered in the register muintained by the Monetary Authority
under section 20 of the Banking Ordinance (Cap. 155) as engaged in respect of
Type 1 regulated activity by an authorized financisl institution registered for
that regulated activily; and

(B) who gives such advice whelly incidental 1o the carrying on of that regulated
aclivity,

{v) u solicitor who gives such advice wholly incidental (o his practice as such in a Hong
Kong firm or foreign [irm within he meaning of the Legat Practitioners Ordinance
(Cap. 159);

{vi) counsel who gives such advice wholly incidental to his practice as such;
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{vii) a certified public accountant who gives such advice wholly incidental to his practice
as such in a practice unit within the meaning of the Professional Accountants
Ordinance (Cap. 50,  ( Amended 23 of 2004 5. 56

(viii) a trusl company registered under Part VIIL of the Trustee Ordinance (Cap. 29)
which gives such advice wholly incidental to the discharge of its duty as such; or

(ix) a person through—

{A) a newspaper, magazing, book or other publication which is made generally
available to the public; or

(B) television broadcast or radio broadcast for reception by the public, whether on
subseription or otherwise;

“advising on futures contracts™ (R LY AL S0 means
{c) giving advice on—
(1} whether;

(11} which;

(iii) the time at which; or

{iv) the terms or conditions an which,

futures contracts should be entered inlo: or

(h) issuing analyses or reports, for the purposes of facilitating the reciptents of the

analyses or reporls to make decisions en—
{i) whether;
(it) which;
(iii} the time at which; or
(iv} the terms or conditions an which,
futures contracts are Lo be entered into,
otherwise than by—

(i} a corporation which gives such advice or issues such analyses or reports solely to any
of its wholly owned subsidiaries, its holding company which holds all its issued
shares, or other wholly owned subsidiaries of that holding company;

(i) a person who is licensed for Type 2 regulated activity whe gives such advice or issues
sucl analyses or veports wholly incidental to the carrying on of that regulited
activily;

{iil) an authorized financial institwtion which is registered for Type 2 regulated activity
which gives such advice or issucs such analyses or reports wholly incidental to the
carrymg on of that regulated activity;

{iv) an individual—

{A) whose name is entered in the register maintained by the Monetary Authority
under section 20 of the Bunking Ordinance (Cap, 155) as engaped in respect of
Type 2 regulated activity by an authorized financizl institution registered for
tlal regulated activity; and

(B} who gives such advice or issues such anadyses or reports wholly incidental to the
carrying on of that regulated activity:

(v) a solicitor who gives such advice, or issues such analyses or reports as pard of an
advice given, wholly incidental 1o his practice as a solicitor in a Hong Kong firm or
foreign [irm wilhin the meaning of the Legal Practitioners Ordinance (Cap, 159)%

(vi} counsel who gives such advice, or issues such analyses or reports as part of an advice
given, whelly incidental 10 his practice as counscl;

{vii) a certilied public accountant who gives such advice, or issues such analyses or
reports as part of an advice given, wholly incidental o his practice as a certified
public accountant in a practice unit within the meaning of the Professional
Accountants Ordinance {Cap. 50);  { dmended 23 of 2004 5. 56)

{viii} a trust compuny registered under Part Vil of the Trustee Ordinance (Cap. 29)
which gives such advice or issues such analyses or reporis wholly incidental to the
discharge of its duty as such; or

{ix) a person who gives such advice or issues such anadyses or reports through—

(A) a newspaper, magazine, book or other publication which is made generally
available to the public; or

(B) television broadcast or radio broadeast for reception by the public, whether on
subscription or otherwise;
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“advising on securities” (FaF FF P4 S HL) means—

(¢} giving advice on—

(i) whether;
(i) which;
(111} the time at which; or
(iv) the terms or conditions on which,
securities should be acquired or disposed of; or

(0 isswing analyses or reports, for the purposes of faciliiing the recipients ol the

analyses or reports 1o make decisions on—
{1} whether;
(iiy which;
(iii} the time al which; or
(iv} the terms or conditions on which,
securities are 1o be acquired or disposed of,
otherwise than by —

(1) a corporation which gives such advice or issues such analyses or reports solely Lo any
of its wholly owned subsidiaries, its holding campany which bolds adl its issued
shares, or other wholly owned subsidiaries ot that holding company;

{ii) a person who is licensed for Type 1 regulated activity who gives such alvice or issues
such analyses or reports wholly incidental to the carrying on of that regulated
activity;

(iii) an authorized financial institiion which is regislered for Type | reguluted acrivity
which gives such advice or issues such analyses or reports wholly incidental w the
carrying on of thal regulated activity;

(iv) an individual—

(A} whose name is entered in the vegister maintiined by the Monetary Authority
under section 20 of the Banking Ordinance (Cap. 135} as engaged in respect of
Type | regulated activity, by an authorized financial institution registered for
that regulated activily; and

{B) who gives such advice or issues such analyses or reporis wholly incidental to the
carrying on of that regulated activity;

(v} a solicitor who gives such advice, or issues such analyses or reports as part of an
advice given, wholly incidental to his rmclicc as 4 solicitor in a Hong Kong firm o
toreign lirm within the meaning of the Legal Practitioners Ordmance (Cap. 159);

(vi) counsel who gives such advice, or issues such analyses or reports as part of an advice
given, wholly incidental to his practice as conmnsel;

{vil) u certified public accountant who gives such advice, or issues such analyses or
reports as part of an advice given, whally incidental o his practice as a cerlified
public accountant in o practive upit within the meaning of the Professional
Accountants Ordinance (Cap. 50%  ( Amended 23 of 2004 5. 56)

{viil) & trust company registered under Part VilE of the Trustee Ordinance (Cap. 29)
which gives such advice or issues such analyses or reports wholly incidental 10 the
discharge of its duty as such; or

. {ix) a person who gives such advice or issues such analyses or reports through —

(A} a newspaper, magazine, book or other pubbication which is made generally
available 1o the public; or

(3 television broadeast or radio broadcast for reception by the public, whether on
subscription or otherwise,

but does not include the giving of such advice that falis within the meaning of “advising on
corporae finance’™;

“agset management” (ZOAEF I, o relation 1o a person, means providing a service of managing o
porifolio of securities or {wtures contracts for another persen by the person, otherwise than
by—

{#) a corporation which provides such service solely to any of is wholly owned
subsidiries, its holding company which holds all its issued shares, or other wholly
owned subsidiaries of that holding company;

(M a person who is licensed for Type 1 or Type 2 regubated sctivity who provides such
service wholly incidental to the carrying on of thit repnlated activity;
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() an authorized financial institution which is registered for Type Lor Type 2 regulited
activity which provides such service wholly incidental o the cardying on ot tha
regulaled activity;

(Y an individual—-

(i) whose name is entered in the register maintined by the Monctiry Authorie
under section 20 of the Bunking Ordinance (Cap. 133) as engaged in respect of
Type | or Type 2 (as the case may be) regulated activity by an authorized
finuncial institution registered for that regulated activity; il

(i) who provides such service wholly incidental t the carrying on of tat reguliied
aclivity;

(¢) & solicitor who provides such service wholly incidental to his practice as such in
Hong Kong firm or foreign firm within the meuning of the Legal Practitioners
Crdinance (Cap. 159);

(/) counsel who provides such service wholly incidentul to his practice as such;

{£) a certified public accountant who provides such service wholly incidentad (o his
practice as such in o practice unit within the meaning of e Professional
Accountants Ordinance (Cap. 50 or  { Amended 23 of 2004 5. 36)

(9 @ trust compuny registered under Parl VIHL of the Trustee Ordinance (Cap. 29}
which provides such service wholly incidental o the dischurge of its duty as swely

“automated trading services” () Eh L4 Y MEEE) means services provided by means of electrom
facilities, not being facilities provided by a recognized exchange company or a recognized
clearing house, whereby—

() offers to sell or purchase securities or fulures contracts are regularly made or
accepted in a way that forms or results in a binding transuclion in accordance with
established methods, including any method commonly used by a stock market or
futures market;

{b) persons are regularly introduced, or idemtitied to other persons in order thut they
may negotiate or conclude, or with the reasonable expectation that they will
negotiate or conclude sales or purchases of securilies or futures conlracts i way
that forms or results in a binding transaction in aceordunce with established
methods, including any method commonly used by a stock miarket or futuares
mirkel; or

(¢} Lransaclions -

(i) referred to in paragraph (¢);

(i) resulting from the activities referred 1o 1 paragraph (5); or

(iii} effected on, or subject W the rukes o, w stock market or futures markel,
may he novated, cleared, settled or goarunteed,
but does not inclide sueh services provided by a corporation operated by vr on behalf of thie
Governinend,
“dealing in futures contracts™ QU LT AN H), o rebtion 1o a person, means

(&) making or olfering 10 make an agreement with snather person 1o euter into, or o
acquire or dispose of, a fulures contract,

(b} inducing or attempting to induce another person 1o enter into, or W oller W enier
into, a futures contracl; or

(¢) inducing or attempting Lo induce another person to acquire or dispose o a futures
contract,

by the person, except where the person—
{1} is carrying out his functions as a recopnized cleuring house;

(i} performs the act referred o in paragraph (u), (4 or (¢) through another person e
{utures dealer™)—-

{A) who is licensed or registered tor Type 2 regulated activity; or

{3} whose name ix entered in the register maintiined by the Monetary Authority
under section 20 of the Banking Ordinance (Cap. 153) as engaged in vespect of
Type 2 regulated activity by an authorized financial institution registerad for
that regukated activity,

but 1he person shall be regarded as dealing in futures contraets il in return for o

commisston, rebate or other remuneration, the person —
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(1) receives from a third person an offer or invitition 1o enter into a fulures
contract, and communicales il, either in his name or in the name of the third
person, Lo the futures dealer;

(1) effects an introduction between the Tutures deaber or bus representative and a
third person, so that the third person may enter into, or offer or mvite to enter
into, a futures contract with the futures dealer;

(1) effects an acquisition or disposal of a Futures contract {for a third person
through the futures dealer;

{1V} makes an offer for the lulures dealer to a third person 1o acquire or dispose of
4 lutures contract; or

(V) accepls for the futures dealer an offer by a third person o icquire or dispose of
a futures contract;

(iii} performs the act referred to in paragraph (@), () or (¢} only on a market referred 10
in section 3(a), (¢ or (¢) of the Commodity Exchanges (Prohibition) Ordinunce
(Cap. 82),

{iv) is a1 member of a conumodity exchange referred to in section 3(d) of the Commodity
Exchanges (Prohibition) Ordinance (Cap. 82) who only performs the act referred to
i paragraph («), (b} or (¢) on such an exchange;

(v) enlers into a market conltract;

(vi) 1s licensed or registered for Type 9 regulated activity and performs the act referred to
in paragraph (a), (5) or (c) solely for the purposes of carvying on that reguluted
activity; or

(vii) as principal performs the act referred to in paragraph (), () or (¢) i relation o a
futures contract traded otherwise than on a recognized fulures market by way of
dealing with a person who is a professional investor (whether acting ss principal or
agent);

“dealing in sccuritics™ (& FF26 5)), in relation to a person, means making or olfering 1o make an
agreement with another person, or inducing or altempting to induce another person to enter
inte or to offer Lo enter into an agrecment - -

() tor or with a view to acquiring, disposing of, subscribing for or underwriting
securilies; or

(6) the purpose or pretended purpose of which is to secure a profit o any of the partics
from the yield of sccurities or by reference to tluctuations in the value of securidies,

by the person, except where the person—
(1) is a recognized exchange company operating a stock market;

(11} is a recognized clearing house;

(3ii) is o corporation providing automated trading services under anthorization granted
under section 95(2) ol this Ordinance;

(iv) performs the act through another person (“the sccuritics dealer™)

(A} who is licensed or registered for Type | regulated activity; or

(B) whose name is entered in the regisler maintained by the Moactury Authority
under section 20 of the Banking Ordinance (Cap. 155) as engaged in respect of
Type | regulated activity by an authorized (inancial institution registered for
that regulated activity,

but the person shall be regaurded as dealing in sceuritics i, it return lor a

commission, rebate or other remuneration, the person—

(1) receives rom a third person an ofler or wvitation to enter into an agreement
referred to in paragraph («) or (), and communicates ii, either in s name or
in the name of the third person, to the securities dealer,;

(I1) effects an introduction between the securities dealer or his representittive and a
third person, so that the third person niay enter into, or offer or invile (0 enter
into, an agreement referred to in paragraph («¢) or (&) with the securities dealer;

(111} effects an agreement referred to in paragraph («) or (b) on behalf of a third
person through the securities dealer;

(IV) makes an offer to the securitics dealer on behalf of a third person to acquire or
dispose of securities; or

(V} accepts for the securities dealer an offer by a third persen to enter into an
agreement referred to in paragraph {a) or (h);

Authorized Loose-leaf Edition, Printed and Published by the Director of Government Logistics.
Hong Kong Spacial Administrative Region Issue 31

0039



-yl - AR B B — 1 5

(i) RS € LTS 5020 o8 e A1) (4% 34 %) BRI SLIR 3 )
(iv) 1y CHET A (8 LS5 A0 ) 4 2000 46 0 48 £ M HE DO RS E0 e U » AT I 4 A i
11 35 7 B89 L 00 100 B MR 1T RO AT 5 BB A0 40D (3 37 0D SRS Ay RO LA
(v) IR AU D T L MR A AT A ) o A0 Bl A B OB 4 w4
(505 41 #5) 35 B e REREHE S8 b SE B AL B A4 LSS 6 1CE) B (2) R Bl B4 fn it
FEUER &
Cviy il el AT (G 505 2 050 JOLAR 0% ) 108 5 AR A e TN 4 N B i i A A 0 T e B 0
BTN R > BRI SE R AY — Br B R — Oy R AR SRR R T
#) 5
(vidy L 1 ok Re ks 7 42 ke —
(A) M R RS YRR R —
(1Y P dedii7 3 B
(U1 A el AU TR Y LAY 5
(B) 306G Y IOE ELREAE LAY (A) B AR R I 1R F7 oI i B AN 5
Cvit) 80T PP EE SN 8 200 LA 0 U 30 o A A G I ) A 206365 0 3% AR WG R 32 8 D
PAF00 S o R S A B AR — I R — SERAAE B Bl — R W R B B M A
5 -
(ixy JS {17 K56 7 BT ML 6 100 5 S A A I Ay AL O B AT A A 55 - ol R
SE S MR- S A P — SRS B RIRERAZE B X B 5
B S G B LSRR MBS 104 Bk ol A M B YR R0 - D e i - STRE AT i £
HIPE
(i) oS AP Y -~ SR I — AR IR R AR SR A Y 3 B - AR PR B I 5
B
(xiiy (b of S5 BN £ L 1
ity 1h AT RS A BUMLA 1 (A s B0 90 MU BE R A 1Y S BOIL A | ol R R
UG R 20T T AS PR s AR A fok (8RS 39T i 1) MU
vy AT (] A3 70 5 0 A2 0E Y (MU0 RS ACKE Ja BRIP4 ~ 10 1) F A0 S Mot 30 47 20
[¥ 2O > JU)ZEEANE A HET T HT X4 42 %)
(AY S8 ATEY — MBI Ay A7 LB 45 000 mi 488 410 0 2 ) B 5
(0 707 KUY RS HESE 5 (7 8 3 o
COEy 48 JH AT fof U4 6 003 g A A0S0 7 1 B8 M0 UL LA R % 3 A0
A A fth A A0l R% 5 — A o, I8 3% 4 A sl BRI T A5 4 it
(B G5 A b — N BRERE S s JOACRLR A & BARERE S - - A —
(1) BRSSO SR I AU HE S ) £ A 5 ok
CURY 4891y 3% 5 5% 106 408 €38 04 46T bk i IR Lo ) 1 A # 7 31 i 55 &9 mle 1 5 Wi 5
SMHEAE B i 1 R
(CY 3% ASEHY NS Y T 28 20— AE W AT LA RE 22 B & B or.
FEAREE > B0 (eader) I 50 o] A 4 A0 Rl BR300 MUY 06 1 93 Jide 09 1
[
(xv) h—
(A) G057 Er AP AE T 104 IR I a0 4% VERT BN I © ok
CU8) {9 4T A28 T 545 15 @ LD A0 G5 10 G2 1] iy SR B8 58 i (0 SRR A0
LAY
<RI H) BE 45 b4 11 B0 (leveraged foreign exchange contraet) 4G 7y & a 4 - JUMC R RER Y
Ryl LAY - - Sy I R RGE
() A flAc A BRI 53— T B TE Al A NSRS — A I+ 4 MG LT A A 00— 1T
0 L6 ST DO T €S () T 05D 1A% AR 5

(x

—

Wa2s W S TR I g AT I B b R

004

CAP, 571 Securities and Futires Ordinance—Schedule 5 515

{¥) as principal-—

(A} performs the act by way of dealing with a person who s s professional investor
{whether acting as principal or ageat); or

(B) acquires, disposes of, subscribes for or underwrites securities;

{vi) enters into a market contracy;

{vii) issues a prospectus which complies with, or is exempt trom compliance with, Part
of the Companies Ordinance (Cap. 32) or, in the case of 4 corporation incorporated
outside Hoog Kong, Part XI11 of that Ordinance;

(viii) issues a document relating to the securities of u corporation incorporated in Hong
Kong which is not a company, being a document which—

{A) would, if the corporation were a company, be a prospectus 1o which section 38
of the Companies Ordinance {Cap. 32) applies, or would apply if not excluded
by section 38(5)(5) or 38A of that Ordinance; and

(B) contains all the matters which, under Purt X1 of that Ordinance, would be
required to contain if the corporation were i corporation incorrmm\cd outside
Hong Kong and the document were a prospectos issusd by the corporation;

(ix) issues a form of application for the shures of debentures of a corporation, wgether

with—

(A} a prospectus which complies with, or is exemyn from compliance with, Part 1 off
the Companies Ordinance (Cap. 32) or, n the case of a corporation
incorporated outside Hong Kong, Part X1l of that Ordinance; or

{B) in the case of a corporation neorporated in Hong Kong which s not a
company, a document which contains the matters specified in paragraph
(viii}(B);

issues a prospectus the registration of which has been authorized by the Commission

under seclion 342C of the Companies Ordinance (Cap. 32) in relation to a collective

investment scheme that is a corporation -

{A) which is or holds iiself out as being engaged primarily in the business of
investing, reinvesting or triding in any property (including sevurities and
lutures cotttracts); and

(B} the shares in which are exclusively, or primarily, redeemable shares,

or issues together with the prospectus o form of application for the shares in the

corporalion;

(xi} issues any advertisement, invitation or document the issue of which has been
authorized by the Commission under section 105 of this Ordinance;

(xii) is a trust company registered under Part VIL of the Trustee Ordinance {Cap. 29)
acting as an agent for i collective ivestment scheme which, by performing the wa,
is carrying oul its functions of distiibating apphcation forms, redempion notices,
conversion nolices amd comtract notes, receiving money and issuing receipts on
behalf of ity principal;

(xiii} is licensed or registeced for Type 4 or Type 6 reguluted activity and, solely for the
purposes of carrying on (hal regulated activily, he issues a document under seclion
175(I Ma)i) or (i) of this Ordinance, the content of which complies with the
requirements of section F75(1)(h) and (¢} of this Ordinance; or

(xiv) is licensed or registered for Type Y regufated activily and performs the act solely for
the purposes of carr in{; on that regulated activity;

“foreipn exchange trading” (ﬂ‘lilﬁjyﬁ b7} means entering into or offring to enter inta, or indwing
or atlempting Lo induce a person to enter into or (o offer o enter nlw, 4 contrwl or
arrangement whereby any person undertakes to -

(a) exchange currency with another person;

(b deliver an amount of foreign currency (0 anotlier person; or

(¢) credit the account ol another person with an amount of foreign currency,

but does not include any act performed for or in connection with any contract or arrangement
. or a proposed contract or arrangement as described in puragraphs (1) to (xv} of the definition
of “leveraged loreign exchange trading™ .

“leveraged foreign exchange contract” (TH SLARIE <2 5 15 #9) means a contract ot arrangement

the etfect of which is that one party agrees or undertukes to —

(x

N
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(¢) make an adjustment between himsell and the other party or another person
according (o whether a currcncy is worth more or less (as the case may be) in
relution to another currency;

(/) pay an amount of money or to deliver a quantity of any commodily determined or
to be determined by reference to the change in value of a currcncy in relation to
another currency to the other party or another person; or

{¢) deliver to the other parly or another person al an agreed future time an agreed
amount of currency al an agreed consideration;

“leveraged foreign exchange trading” (A 51 HE 56 53) means—

{e) the act of enlering into or offering Lo enler into, or inducing ar atiempting (o induce
4 person to enter into or (o offer Lo enler into, a leveraged foreign exchange contract;

(0 1he act of providing any financial accommodation Lo facilitate forcign exchange
trading or to facilitate an act referred lo in paragraph (a); or

(¢) 1he act of cnlering inlo or offering to enler into, or inducing or attempting Lo induce
a person (o enter into, an arrangement with another person, on u discretionary basis
or otherwise, (o enter into a contract to Tacilitate an act referred Lo in paragraph (a)
ot (Y,

but does not include any act performed for or in connection with any contrict or arrangement
or a proposed contracl or arrangement—

(i) wholly referable to the provision of property, other than cureency, or services or
cmployment al fair or market value;

(i) where the contract or arrangement is enlered into by a corporation —

A} the principal business of which docs not include dealing in currency v any
lorim;

(W) for the purpose of hedging its exposure 1o currency exchange risks in
connection willy its business; and

(C) with another corporalion;

(iii) that is an exchange transaction within the meaning of the Money Changers
Ordinance (Cap. 34

(iv) arranged by an approved money broker within the meaning of section 2(1) of the
Banking Qrdinance (Cap. 155) and every party o which is a corporation or a limited
partnership registered under the Limited Partnerships Ordinance (Cap. 37),

(v) that is a transaction execuled solety for the purpose of its insurance business by an
insurer authorized under section 8 of the Insurance Companics Ordinance (Cap. 41)
to carry on insurunce business or deemed to be so authorized under section 61(1) or
(2} of that Ordinance;

(vi) that is a contract exccuted on a specified futures exchange by or through a person
who is licensed or registered for Type 2 reguladed activity or 1s wholly incidental to
one or more than one such condract or a serics ol such contracts;

(vil} arranged by-—

(A) a body which, in the opinion of the Monetary Authority, is--
(1) a central bank; or
(1) an institution which performs the functions of a central bank; or
(B) an organization which, with the approval of the Monetary Autharity, is acting
on behall of a body referrcd Lo in subparagraph (A);

(viin) thal is a transaction execuled on a specilied stock exchange by or through a person
who is licensed or registered for Type | regulated activity or is whotly incidental to
one ot more than one such transaction or 4 scrics ol such transactions;

(ix) that is a transaction execuled by or through a person who is licensed or registered
for Type 7 regulated activity or is wholly incidental to one or more than one such
transaction or a series ol such {ransaclions;

(x) thal is a transuction in an interest or interests in o collective investiment scheme
authorized by the Commission under section 104 of this Ordinance;

(xi) that is wholly incidental to one or more than one transaction in specitied debt
securities or a series of such transactions;

(xii} by an aunthorized financial instilution;

(xiii) by any person belonging 10 a class of persons, or carrying on a {ype of business, as
preseribed by rules made under section 397 of this Ordinance for the purposes of this
paragraph;
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(xiv) by a person through a irader, but the person shall be reparded as carrying on
leveraged foreign exchange trading if, in return for a commission, rehute or other
remuneration, the person—

(A) receives from another person an offer or invitation to—

(1) enter into a leveraged foreign exchuinge contract; or
(1Y) use any financial accommodation to facilitute foreign exchange trading or
facilitate entering into a leveraged fureign exchange contract,
and communicates it, either in his name or in the name of the other person, 10
the trader;

(B) effects an introduction between the trader or its representative and anather
person, so that the ather person may
(1) enter into a leveraged foreign exchange contract with the trader; or
(1) use any financialb accommodation provided by the trader to fucilitate

toreign exchange trading or fucilitate entering into a leveraged foreipn
exchange contract; or

{C) efieets (he entering into o leveraped Toreign exchange coutract by another
person through the trader,

where in this paragraph, “trader” (% 4% #) means a corporation licensed for Type 3

regulated activily or an authorized Anancial institetion; or

(xv) by—

(A} a collective investment scheme; or

(B) a person in the course of business for the purpose of operating a collective
investment scheme,

authorized by the Commission under section 104 of this Ordinance;

“securities margin financing” (3% (%4 & M%) means providing a financial accommodation in
order to facilitate—
(@) the acquisition of securities lisled on any stock market, whether a recognized stock
market or any other stock market outside Hong Kong; and
(M (where applicable) the continued hobding of those securities,
whethier or not those or other securities are pledged as security Tor Uie accommaodation, bt
does not include the provision of financial accommaodation
(1) that forms part ol an arrangement 1o underwrite or sub-underwrite securities;
(i1) to facilitate an acquisition of securities in accordanee with the wrm of & prospecius,
regardless ol whether the offer of sevurities is made in Hong Kong or elsewhere;
(iif) by a person who is licensed or registered for Type 1 repulated activity i order 1o
facilitate acquisitions or holdings of securitics by the person for his client;
{iv) by a collective investment scheme that is a corporation —

(A) which is or holds isell oul as being engaged primarily in the business of
investing, reinvesting or trading in any property (including securitics and
futures contracts); and

(13 the shares in which are exclusively, or primarily, redeemable shares,

in order to finance investment in any interest in the collective investment scheme of

which it is the issuer;

(v) by an authorized financial institution for the purpose of facilitating acquisitions or
holdings of securities by the institution’s cliculs;

{vi) by an individual to a company in which he holds 10% or more of its issued share
capital to fagilitate acquisitions or holdings ol securities; or

(vii) by an intermediary by way ol effecting an introduction between a person amd a
related corporation of the intermediary i order that the corporation may provide
the person with financial accommodation.

PART 3

*" The following are the specified activities referred 1o in section [14{3) of this Ordinance---
(«) the acquisition of securities listed on a stock market which is or forms part of a stock
borrowing or stock return as defined in section 19{16) of the Stamp Duty Ordinance
(Cap. 117), or any transuction in securities simikir to such a borrowing or return; or
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Wt 6 i H 139 B 43 ]

(/) the provision of financial accommodation—

(i) 10 a corporation licensed for Type | or Type 8 regulated activity or an
authorized financial institution to facilitate acquisiions or holdings of
securities;

(i} by a company 1o its directors or cmployees to facilitate ucquisitions or holdings
ol its own securities; or

(iii) by a member of a group of companies to another member of the group to
facilitate acquisitions or holdings of securities by thal other member.

et v e GCH EDU BB G e o= [ss.113,-139-8&143]

SeeciFiiD TITLES

Item Provision Specified Litles

1. Section §39(1) of
this Ordinance

“bond broker”, “bond dealer”, “securities dealer”, “stock dealer”,
“stockbroker”, "I B4 A", “{H3E 355 I, “MIFA8AL", <R 3 3B
i and “AAFA AL .

2 AGEGIS 139 IE CWEE AT WAL - “Tutures broker” J fatures dealer”
3 AREMI 1390 1% IR IRZE B W™ R “leveraged foreign exchange trader”
4. ARG 13904) B MR EIRN N " RS - “sccurities adviser” » “securitics

consultant™ A “stock adviser”
5. A REfIHT 139(5) % “W ST - “futures adviser” M “lutures consullant”
6 AMEFE 1396 R “EHRYET “corpomtc’fiﬁance adviser” & “corporate

finance consultant™ o
7. AUEE 139 “HIENL B IR {}tj@."_'.&' “automated trading service provider”
8. ARMEI1®)E BHKRESME AT “marginlender” J “securities margin

linancier” o

Ve
//
e
/
r/’

/ % 7
A 175 AT IAETTH | + 4 28 6 MM B

(55 175 B 177 1)

i NERAR TR H M &Y
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23U AR 0T 1500 32 B BRAT S LR

Section 13%(2) of
this Ordinance

Section 139(3) of
this Ordinance
Section 139(4) of
this Ordinance
Section 139(5) of
this Ordinance
Section 139(6) of
this Ordinance
Section 139%(7) ol
this Ordinance

Section 139(8) of
this Ordinance

P
“futures broker”, “futures dealer”, “W 25 §i™ and “H EEER A

“leveraged foreign exchange trader™ and * KU TS EE 22 5 16

“securitics adviser”, “securilics consylfant”, “stock adviser”, “/ 52
B8 and “aEFERRMN" -
“futures adviser”, “futures constllant” and ] (#H"
/'.I
“corporate finance adviser”, “corporate finance consultant” and
U 1 P Y L R -
H - - - " w - 4 i
“automated trading”service provider™ and * It fto 52 34 I FRe
b o

;{{p)'f{rgin ?r’{ “securities margin financier” and "W R &M

SCHEDULE 7 [ss. 175 & 177}

QOFFERS BY INTERMEDIARIES OR REPRESENTATIVES FOR
~TYPE 1, TYPE 4 OR TYPE 6 REGULATED ACTIVITY

e

UNDER SECTION 175 OF THIS ORDINANCE

PART 1

- REQUIREMENTS TO BE SATISFIED IN RELATION TO

OFFERS TO ACQUIRE SECURITIES

"N AGE IR T R AT R A 190 50 S TG (AR T AT 25 107 45w Tk A S T (9 fol ARG

w5 M ARG CUSE - IR IO s B ITED b b BE NG R R T

. Il the securilies proposed 1o be acquired are currently listed or quated on any stock market,
whiether u recognized stock market or any other stock market outside Hong Kong, the ofler
sitrtt— e . S

——— [ —— et
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0044

——{12)-Fhe -Broadeasting-Authority. may, by notice it writing served on the-~

licensee, or the person seeking to be a licensee, concerned, wiive “the
requirement specified in paragraph (6)(i) of the definition of “other licensable
television programme service” if the Broadcasting Authority is satistied that
the other licensable television programme service concerned is only intended or
available for reception by a single housing estate.

(13) In this Ordinance— .~

(e) a reference to “telecommunications” incledes
“teleCommunication”;
= (b) a reference to “Telecommumc&hom includes
T e S TelecomImunieation - e e
PART 11

CODES OF PRACTICE AND GUIDELINES

3. Approval of codes of practice by
Broadcasting Authority

(1) Subject to subsection (8), for the purpose of providing practical
guidance for licensees in respect of any requirements under this Ordinance
imposed on licensees or in respect of licence conditions, the Broadcasting
Authority may—

(¢) approve and issue such codes of practice {whether prepured by it
or not) as in its opinion are suitable for that purpose; and

() approve such codes of practice issued or proposed 1o be issued
otherwise than by il as in its opinion are suitable for that
purpose.

(2) Where a code of practice is approved under subsection (1), the
Broadcasting Authority shall, by notice in the Gazette—

(a) identify the code concerned and specify the date on which its
approval is to take effect; and

(h) specily for which of the requirements under this Ordinance or
licence conditions the code is so approved.

(3) The Broadcasting Authority may—

(¢) from time to time revise the whole or any part of any code of
practice prepared by it under this section; and

(b)Y approve any revision or proposed revision of the whole or any
part of any code of practice for the time being approved under
this section,

Autharized Loose-leal Edition, Printed and Published by the Director of Government Logistics,
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and the provisions of subsection (2) shall, with the necessary modifications,
apply in relation to the approval of any revision under this subsection as they
apply in relation to the approval of 4 code of practice under subsection ().

(4) The Broadcasting Authority may at any time withdraw its approval
from any code of practice approved under this section.

(5) Where under subsection (4) the Broadcasting Authority withdraws its
approval from a code of practice approved under this section, it shall, by
notice in the Gazette, identily the code concerned and specify the date on
which its approval of il is to cease to have elfect.

(6) References in this Ordinance to a “Code of Practice” are references to
that code as it has effect for the time being by virtue of any revision of the
whole or any part of it approved under this section.

(7) The power of the Broadcasling Authority under subsection (1)(h) o
approve a code of practice issued or proposed to be issued otherwise than by it
shall include power to approve a part of such a code and, accordingly, in this
Ordinance “Code of Practice” may be read as including a part of such a code.

(8) The Broadcasting Authority shall, before approving a code of
practice under subsection (1} or any revision or proposed revision of the code
under subsection {3), consult with—

(@) such bodies representative of licensees to which the code or the
code as so revised, as the case may be, will apply (whether in
whole or in part); and

(&) in so fur as the code or the code as so revised, as the case may be,
relates to the technical standards of a broadcasting service, the
Telecommunications Authority,

as it thinks fit.

{(9) For the avoidance of doubt, it is hereby declared that different codes
of practice may be approved under subsection (1) for different classes of
licensees, and may be so approved for the same or different requirements
mentioned in that subsection or licence conditions.

A Guidelines-—- : : S T

(1) The Broadcasting Authority may from time to time cause to be
prepared and published by notice in the Gazette, for the guidance of licensees
or companies secking to be licensees, guidelines not inconsistent with this
Ordinance—

(@) indicating the manner in which the Broadcasting Authority
proposes to perform functions conferred by this Ordinance upon

_ the Broadcasting Authority;
(5) on such other matters relevant to this Ordinance as the

e o Broadcasting- Authority thinks fit.
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it (1)) lh&cmmlﬂﬁPfﬁﬁfdﬂ&plﬂ&&Ml&t&ide—Helxg Kong. of -the licensee—r
or person in respect of conduct which, if done in Ilonb Kong,~
would constitute or form part of the criminal record in Hong
Kong of the licensee or person as mentioned in paragraph ().

22. Prevention of interference with programmmg
independence of licensees

(1) A licensee shall not, except in respect of material the supply of which
it is contracting for its licensed service, agree to include or to refrain from
including in its licensed service any material.

(2) Any provision in an agreement which requirea a licensee o include or
to refrain from including in its licensed service any material, other than

aterial to be supplied under the dgrccment shall not be enloucablc :Ibdmbl
- LI CRIIBEE - - m e s s i s e i e

23. General requirements as to television
programme services

(1) A licensee shall be responsible at all times for ensuring that its
licensed service does not include a subliminal message.

{2} Subject to subsection (3), a licensee shall—

(¢) comply with its ticence conditions;

(k) comply with any requirements under this Ordinance which are
applicable to it;

(¢) comply with any directions, orders, or determinations, under this
Ordinance which are applicable to it;

{dy comply with all provisions in a Code of Practice which are
applicable to it; and

(¢) without prejudice to the operation of any Code of Practice which
relates to this section, to any regulations under section 42(1)e)
or 1o the Broadcasting Authority’s functions under section 9 of
the Broadcasting Authority Ordinance (Cap. 391}, secure proper
standards for its licensed service with regard to television
programme content and technical performance,

(3) Subsection (2) shall not apply in the case of material supplied by the
Government.

(4) Tor the avoidance of doubt, it is hereby dectared that the fact that
any material included or to be included in a licensee’s licensed service is
material exempted or approved for the purposes of exhibition or publication
under the Film Censorship Ordinance (Cap. 392) does not by itself relieve the
licensee of any obligation under this Ordinance.
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(5) TIn this section—

“standards” (4%i5), in relation to television programme content, includes
restrictions on Lhe time of day when content of a particular class may be
provided;

“subliminal message” (FHEXME) means the transmission of material the
duration of which is so brief that it does not enable a person to obtain a
conscious picture of the material.

e e o e e PART v] P -
/

ENFORCEMENT OF LICENCES

24. Directions of Broadeasting Authority and P
Telecommunications Authority

i

(1) The Broadcasting Authority may issue dircctions in writing to a
licensee (except directions relating to technical standards) requiring it to take
such action specified in the notice as the Broadcasting Authority considers
necessary in order for the licensee to comply with ‘any requirement under a
prescribed Ordinance, any licence condition or any provisien in a Code of
Practice applicable to it. '

(2) The Telecommunications Authority may issue directions in writing Lo
a licensee requiring it to take such action specilied in the notice with regard to
technical standards as the Telecommunications Authority considers necessary
in order for the licensee to comply with any requirement under a prescribed
Ordinance, any licence condition or any provision in a Code of Practice
applicable to it. .

(3) The Broadcasting Authority shall cause directions under subsection
(1) to be published in the.Gazette or in such other manner as it thinks fit,

ot ]

25. Investigation of licensee’s business

(1) Where the Broadcasting Authority is satisfied that it is necessary for
the proper performance of its functions under a prescribed Ordinance in order
to ensure a licensee’s compliance with a licence condition, a requirement under
the Ordinance which is applicable to i, a direction, order, or determination,
under the Ordinance which is applicable to it, or a provision in a Code of
Practice which is applicable to it, it may authorize in writing any person to do

Ldll or any of the following at such times as are specified by it in the

SEUNURUR R SR Y - - T —— )
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ANNEX 11

The Code of Conduct for Persons
Licensed by or Registered with
The Securities and Futures Commission

--- Paragraph 16



Analysts

16.1 Application

(a)

(b)

This paragraph applies to:

(1)
(i)
(iii)

an analyst;
a firm that employs any analyst; and

a firm that issues any investment research.

This paragraph covers investment research on securities that are traded in
Hong Kong and investment research that has an influence on such
securities.

16.2 Interpretation

(a)

(b)

“Analyst” for the purposes of this paragraph means any individual within
a firm who prepares and/or publishes investment research or the substance
of investment research. The term does not include an individual:

(1)
(it)
(iif)

giving investment advice or comments wholly incidental to his
dealing or broking function;

conducting research solely for the firm’s internal consumption and
not for distribution to clients; or

giving personal {one-to-one) investment advice.

In respect of paragraph 16.2(a)(ii), the firm’s internal consumption
includes consumption by all companies in the group and not just those
specified in paragraph 16.2(d).

“Associate” for the purposes of this paragraph means:

(1)

(ii)

(ifi)

the spouse, or any minor child (natural or adopted) or minor step-
child, of the analyst;

the trustee of a trust of which the analyst, his spouse, minor child
(natural or adopted) or minor step-child, is a beneficiary or a
discretionary object; or

another person accustomed or obliged to act in accordance with the
directions or instructions of the analyst.
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(d)

(e)

(f)

(2)

“Financial interest” for the purposes of this paragraph means any
commonly known financial interest, such as investment in the securities in
respect of a listed corporation, or financial accommodation arrangement
between the listed corporation and the firm or analyst.

This term does not include commercial lending conducted at arm’s length,
or investments in any collective investment scheme notwithstanding the
fact that the scheme has investments in securities in respect of a listed
corporation.

“Firm” for the purposes of this paragraph means any intermediary and its
group of companies. A company will only be regarded as a group
company if it carries on a business in Hong Kong in:

(i) investment banking;
(ii))  proprietary trading or market making; or
(iiiy  agency broking,

in relation to securities.

“Individual employed by or associated with...the firm” for the purposes of
paragraph 16.5(c) means any individual:

(i) employed by the firm in accordance with whose directions or
instructions the analyst is accustomed or obliged to act;

(iiy  employed by the firm who has influence on the subject matter or
content, or the timing of distribution, of investment research; or

(iii)  who is responsible for determining the remuneration of the analyst.

“Investment research” for the purposes of this paragraph includes
documentation containing any one of the following:

(1 result of investment analysis of securities;

(i) investment analysis of factors likely to influence the future
performance of securities, not including any analysis on macro
economic or strategic issue; or

(iii)  advice or recommendation based on any of the foregoing result or
investment analysis.

and an investment/research report shall be construed accordingly.

“Listed corporation” for the purposes of this paragraph means a
corporation the securities of which are listed on The Stock Exchange of
Hong Kong Limited.



(h)

“Securities” for the purposes of this paragraph means shares issued by a
listed corporation and any warrants or options on these shares which are
listed or traded on The Stock Exchange of Hong Kong Limited.

16.3 Principles

The Commission believes the following principles' are of fundamental
importance to the business undertaken by all analysts and firms to which this
Paragraph applies.

(@

(b)

(c)

(d)

(e)

Analyst trading and financial interests

Mechanisms should exist so that analysts' trading activities or financial
interests do not prejudice their investment research and recommendations.

Firm financial interests and business relationships

Mechanisms should exist so that analysts' investment research and
recommendations are not prejudiced by the trading activities, financial
interests or business relationships of the firms that employ them.

Analyst reporting lines and compensation

Reporting lines for analysts and their compensation arrangements should
be structured to eliminate or severely limit actual and potential conflicts of
interest.

Firm compliance systems

Firms that employ analysts should establish written internal procedures or
controls to identify and eliminate, avoid, manage or disclose actual and
potential analyst conflicts of interest.

Outside influence

The undue influence of securities issuers, institutional investors and other
outside parties upon analysts should be eliminated or managed.

These principles generally replicate those published by the International Organisation of Securities

Commissions (“IOSCO™) on 25 September 2003 in the Statement of Principles for Addressing Seil-
side Securities Analyst Conflicts of interest (“Statement of Principles”). Aside from these principles,
analysts and firms are encouraged to adopt the measures specified in the Statement of Principles as
best practices. The Statement of Principles is available at the I0SCO website at w WY OSCO.0TE,
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(&)

Clarity, specificity and prominence of disclosure

Disclosures of actual and potential conflicts of interest should be
complete, timely, clear, concise, specific and prominent.

Integrity and ethical behavior

Analysts should be held to high integrity standards.

16.4 Analyst trading and financial interests

(a)

(b)

()

Firms to establish dealing policies for analysts

A firm that employs any analyst should establish and maintain written
policies and control procedures governing the dealings and tradings by any
such analyst with a view to eliminating, avoiding, managing or disclosing
actual or potential conflicts of interest arising from such dealings or
tradings.

Limitations on dealing by analysts

An analyst or his associate should not deal in or trade any securities in
respect of a listed corporation that the analyst reviews:

(1) in a manner contrary to his outstanding recommendation; or

(i) within 30 days prior to and 3 business days after the issue of
investment research on the listed corporation,

except in special circumstances outlined in the firm’s policy and pre-
approved by the relevant legal or compliance function.

In respect of paragraph 16.4(b)(ii), an analyst should not issue any
investment research on a listed corporation if he or his associate had dealt
in or traded the securities in respect of the listed corporation within the
previous 30 days, except on occurrences of major events that would affect
the price of the securities and the events are known to the public.

Disclosure of relevant relationships

It an analyst or his associate serves as an officer of the listed corporation
that the analyst reviews, the analyst should disclose that fact in the
research report,
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(d)

Disclosure of relevant financial interests

If an analyst or his associate has any financial interests in relation to a
listed corporation that the analyst reviews, he should disclose that fact in
the research report.

Firm financial interests and business relationships

(a)

(b)

{c)

(d)

(e)

®

Disclosure by firms of relevant financial interests

Where a firm has any financial interests in relation to a listed corporation
the securities in respect of which are reviewed in a research report, and
such interests aggregate to an amount equal to or more than 1% of the
listed corporation’s market capitalization, the firm should disclose that fact
in the research report.

Disclosure by firms of relevant market making activities

A firm that makes a market in the securities in respect of the listed
corporation should disclose that fact in the research report.

Disclosure by firms of relevant relationships

A firm having an individual employed by or associated with the firm
serving as an officer of the listed corporation should disclose that fact in
the research report.

Disclosure by firms of relevant business relationships

A firm that has an investment banking relationship with the listed
corporation should disclose that fact in the research report. Any
compensation or mandate for investment banking services received within
the preceding 12 months would constitute an investment banking
relationship.

Improper dealing by firms ahead of issue of investment research

A firm should not improperly deal or trade ahead in the securities in
respect of the listed corporation which its investment research covers.

Firms not to provide certain assurances to listed corporations

A firm should not, with a view to commencing or influencing a business
relationship with a listed corporation, provide any promise or assurance of
favourable review or change of coverage or rating in its investment
research.
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Quiet periods

A firm that acts as a manager, sponsor or underwriter of a public offering
should not issue any investment research covering the listed corporation at
any time falling within a period of:

(i) 40 days immediately following the day on which the securities are
priced if the offering is an initial public offering; or

(ii) 10 days immediately following the day on which the securities are
priced if the offering is a secondary public offering,

unless the firm has been issuing investment research on the listed
corporation with reasonable regularity in its normal course of business, or
on occurrences of major events that would affect the price of the securities
and the events are known to the public.

The day on which the securities are priced refers to the day when the
specific price of the offering is determined.

16.6 Analyst reporting lines, compensation and participation in other
functions

(@)

(b)

(c)

Analyst reporting lines and compensation

A firm that has an investment banking function should not:
(i) arrange for its analysts to report to such function; or

(i)  directly link its analysts’ compensation to any specific investment
banking transaction,

Pre-approval of investment research by investment banking function

A firm that has an investment banking function should not allow such
function to pre-approve analyst reports or recommendations, except in
circumstances subject to oversight by compliance or legal function where
investment banking function reviews a research report for factual accuracy
prior to publication.

Analysts not to solicit investment banking business

An analyst should not participate in business activities designed to solicit
investment banking business, such as sales pitches and deal road shows.



16.7

16.8

16.9

Firm compliance systems

A firm should establish, maintain and enforce a set of written policies and control
procedures to eliminate, avoid or manage actual and potential analyst conflicts of
interest.  These policies and procedures should be appropriately formulated
having regard to the firm’s particular structure and business model and the
experience and investment profile of its clients.

QOutside influence

An analyst or his firm should disclose in the research report the fact where the
listed corporation or other third party has provided or agreed to provide any
compensation or other benefits in connection with the investment research.

Making commentaries or recommendations through the mass
media

When an analyst makes commentaries or recommendations through the mass
media, all provisions in paragraph 16, as modified (where applicable) under
paragraph 16.9(a}) and (b) below, should apply.

(a) Analysts appearing in personal capacity in the mass media

When an analyst provides analyses or comments on securities in respect of
a listed corporation in the mass media in his personal capacity, including
appearing in person, he should disclose the following at the time the
analyses or comments are provided:

(i) his name;
(i) his licence status; and

(iii)  where he and/or his associate has a financial interest in the
listed corporation, the fact of having such an interest.

{b) Analysts responding in personal capacity to queries from audiences
and journalists

When an analyst is asked by members of an audience, or otherwise by a
Journalist, for analyses or comments on specific securities, he may offer
such analyses or comments, provided that he makes the disclosures set out
in paragraph 16.9(a)(i) to (iii} notwithstanding the fact that he and/or his
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associates have traded in the relevant securities during the 30 days prior to
giving such analyses or comments.

Firms communicating their investment research through the mass
media

For avoidance of doubt, when a firm communicates its investment
research through the mass media, such as disseminating its research
reports in whole or in part in a sponsored programme, all relevant
provisions in paragraph 16 should apply.

16.10 Clarity, specificity and prominence of disclosure

(a)

(b)

Quality of disclosure

Where any matter is required to be disclosed under this Paragraph, the
disclosure should be:

() clear;

(ii) concise;

(iii)  specific;

(iv)  given adequate prominence; and

(v)  released in a timely and fair manner.

Methods of disclosure

Any disclosure required under this Paragraph should be made in a method
that is commensurate with the medium through which the investment
research, or analyst’s advice or comments, is being delivered. The
required disclosures are limited to the fact of the matter. Details such as
the amount or its nature are not required.



(©)

Disclosure responsibility

Where relevant disclosures have been made by analysts and/or firms, they
will not be held responsible if their investment research, or
recommendation is published or otherwise reproduced in whole or in part
by the mass media without the relevant disclosures.

16.11 Integrity and ethical behavior

(a)

(b)

An analyst should have a reasonablte basis for his analyses and
recommendations.

An analyst should define the terms used in making recommendations, and
utilize such definitions consistently.
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6 : Publishing new marketing guidelines

High penetration marketing strategy employed by many warrant issuers

202,

203.

Our review showed that many derivative warrant issuers employ high penetration
marketing strategies to promote their derivative warrants. The more common activities
include —

(N issuing regular market commentaries or recommendations via the mass media
including newspapers and the Internet;

(2) inviting analysts or market commentators to give their comments on sponsored
radio or television programmes; and

3) advertising derivative warrants via other mass media, such as broadcasts on public
transport and in other public areas.

As a result, the derivative warrants market has experienced tremendous growth in the past
few years and derivative warrants are now considered a mainstream financial product
available to the investing public in Hong Kong. This however ignores the complexity of
derivative warrants, and the higher risks associated with investing in them.

Guidelines issued by the SFC

204,

205.

In December 2001, the SFC issued guidelines to derivative warrant issuers regarding
marketing material for such products. These guidelines set out what information should
be provided in marketing material, including material such as term sheets, newsletters,
market updates and public advertisement. However, some market participants have
suggested that it is not clear whether these guidelines apply only to marketing material
which is in paper form or whether it extends to marketing via other media as well, such as
radio, TV, the Internet, etc.

Separately, the SFC has also incarporated guidelines in its Code of Conduct®® on potential
and actual conflicts of interests relating to analysts who are licensed by or registered with
us. These guidelines apply in respect of all securities listed or traded on the SEHK,
including therefore derivative warrants. Licensed or registered analysts who make
commentaries or recommendations on derivative warrants through the mass media must
therefore comply with these guidelines. Given that in Hong Kong, many retail investors
may regard commentaries or recommendations made in mass media as an important
source of investment information, such guidelines are crucial.

Problems with marketing and promotional activities

206.

Despite the existing guidelines, we have observed a number of increasingly prevalent
marketing and promotional practices employed by derivative warrant issuers, which give
us cause for concern. In particular —

% This refers to the Code of Conduct for Persons Licensed by or Registered with the Securities and Futures
Commission. The guidelines are set out in paragraph 16 of this Code.

- 62 -
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(1) advertisements in newspapers regarding derivative warrants often only include a
positive analysis:

(2) it s sometimes not clear whether the material in question is intended to be an
advertisement or a commentary; and

3) issuers selectively quote investors, noting only those who claim to have made a
profit from trading the issuers’ derivative warrants.

These practices contribute to giving investors a distorted view of derivative warrants, thus
making this already complex product less likely to be properly understood.

Qur proposals

208.

209.

In view of the above, we propose publishing new guidelines on marketing for derivative
warrants so that there is no doubt that they cover marketing via mass media such as radio,
TV, the Internet, etc. We also propose that the guidelines adopt a principle-based
approach rather than a prescriptive approach, governing the whole spectrum of the
marketing and promotion campaign.

Our preliminary view is that these revised guidelines will likely need to be incorporated
in the Listing Rules, thus placing the burden of ensuring compliance on the issuers. We
will also discuss this issue with the Broadcasting Authority as we acknowledge our own
rules may be insufficient to catch all marketing activity.

7 Phain language - - - - -

210.

We believe market participants, and issuers in particular, can play an equally important
role in enhancing investors’ understanding of derivative warrants by ensuring that any
materials concerning their products are readily accessible and easily- understood. In
particular, they should as far as possible be written in clear non-technical language and,
where excessively lengthy, should be accompanied by a concise summary that is equally
accessible and easy to understand.

Difficulties with existing documentation

211.

Listing documents for derivative warrants available on the Exchange’s website consist
of - '

() a base listing document — this sets out the terms and conditions of a variety of
derivative warrants as well as details about the issuer and any guarantor of the
issuer, and typically runs to over 200 pages;

(2 a supplemental listing document — this sets out information in relation to a

particular issue (such as a summary description of the issue, its terms and
~conditions, details of the liquidity provider, relevant risk factors and details of any

- 63 -
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-therefore -sehedule programmes targeting adult listeners at times- when it normally -

broadcasts programmes targeting children or young persons.

18. Children’ s programmes should impart appreciation of sound social, moral and
spiritual concepts. They should contribute to the healthy development of personality,
character and intelligence.

19. The standards relating to language, violence and sex should be strictly observed
in programmes which might reasonably be expected to hold the attention of children and
young people. It must be borne in mind that young people make up a large part of the
radio audience.

Warning

20. Any programme containing material which is likely to offend or disturb some
pedpte shoutd-carry a-warning to that effect-at the-begimming of the programme.

Impartiality
General

21. The licensees must ensure that due impartiality is preserved as respects news
programmes and any factual programmes dealing with matters of public policy or
controversial issues of public importance in Hong Kong (except personal view
programmes which are dealt with separately under paragraph 36 below). Factual
programmes are non-fiction programmes which are based on material facts. They can
take the form of news, current affairs programmes, personal view programmes, phone-in
programmes, documentaries and programmes adopting an investigative style of
reporting.

22. Due impartiality requires the licensees to deal even-handedly when opposing
points of view are presented in a programme. Balance should be sought through the
presentation, as far as possible, of principal relevant viewpoints on matters of public
importance. Programmes should not be slanted by the concealment of facts or by
misleading emphasis. Every reasonable effort must be made to ensure that the factual
content of programmes is accurate.

23. In achieving due impartiality, the term “due” is to be interpreted as meaning
adequate or appropriate to the nature of the subject and the type of programme. Due
impartiality does not mean that “balance” is required in the sense of equal time or an
equal number of lines in the script being devoted to each view, nor does it require
absolute neutrality on every controversial issue. Judgement will always be called for by
the licensees.
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24. A programme host should encourage the widest possible airing of views.
He/She should also be alert to the danger of unsubstantiated allegations being made by
participants in live programmes. Where necessary, the programme host should correct
the factual errors to the best of his/her knowledge.

Impartiality Over Time

25. Although it is desirable, it is not always possible for principal opposing
viewpoints to be reflected in a single programme. Sometimes a series of programmes
may be considered as a whole. At other times, a narrower range of views may be
appropriate within individual programmes. This is an issue which calls for editorial
judgement based on particular circumstances. In achieving impartiality over time, it is
not always necessary to ensure that in a single programme all sides have an opportunity to
speak.

News

26. News should offer listeners an intelligent and informed account of issues that
enables them to form their own views. Presentation of news should observe the
following rules:

fa)  News should be presented with accuracy and due impartiality.

(b) Sound effects, expressions, and other techniques characteristically
associated with news should be reserved for the announcement of news.

(c) Morbid, sensational, or alarming details not essential to factual
reporting should be avoided. News should be presented in such a
manner as to avoid unnecessary alarm.

{d) Commentary and analysis should be clearly distinguished from news.

{e) Correction of factual errors should be made as soon as practicable after
the original error, or at the end of the current programme or the beginning
of a subsequent programme.

) No bona fide news programmes comprising local or international news
item may be sponsored. For the purpose of this paragraph, *news
programmes’ should not include programmes which take the form of
news features, news magazines, news comments, current affairs, or
business/financial/sports news, No advertising matter should be offered
as news or included in the contents of a news programme or newsreel.



Potential Conflict Of Interest of Programme Presenters

27. The licensee shall devise and institutionalise within three months from
promulgation of the Code a mechanism whereby its presenters of news programmes and
factual programmes dealing with matters of public policy or controversial issues of
public importance in Hong Kong are required to disclose the existence of any
commercial agreement, arrangement or understanding, whether committed to writing or
not, that may call into question the fairness or impartiality of the programmes. The
licensee must then exercise its editorial judgement and decide whether:

(a) the relevant programme presenter(s) should refrain from taking part in
discussion of issues over which he/she may have conflict of interest; or

(h) a disclosure announcement of the existence of a relevant commercial
agreement should be made at the time of broadcast of the programme
material.

The licensee shall receive and consider any complaint from any member of the public
with respect to the potential conflict of interest of its programmes. The licensee shall
inform the complainant and the BA of the findings of its investigation and make the
findings available for public inspection free of charge by, for example, posting them on
its website. Paragraph 27 does not apply to acquired programmes which are not
produced by the licensee.

Fairness
General

28. The licensees have a responsibility to avoid unfairness to individuals or
organisations featured in factual programmes, in particular through the use of inaccurate
information or distortion. They should also avoid misleading the audience in a way
which would be unfair to those featured in the programme.

Reporting of Court Cases

29. Programme items which are based on extracts of court proceedings or other
matters of public record must be presented fairly and accurately. In particular the
reporting of criminal cases for which proceedings have commenced must not be
presented in such manner that would be likely to prejudice a fair trial, and the following
should be avoided:

(a) any pre-judgement of the issues in the case, in particular of the guiit or
innocence of the accused;

(b)  any discussion of the merits or facts of the case which may prejudice the
relevant legal proceedings;
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fc) any comment relating to the character or conduct of the accused; and

(d) any comment or report which tends to impair the impartiality of the
court.

Dramatised "Reconsiructions”’

30. Dramatised “reconstructions” in factual programmes which seek to reconstruct
actual events should be carefully labelled as such, so that the fictional elements are not
misleadingly presented as fact.

Interviews

31. Where proposed interviewees are unable or unwilling to accept an invitation to
participate in a factual programme, references to the missing participants should be made
in a detached and factual manner. Care should be taken to ensure that their views are not
misrepresented.

32 Editing to shorten recorded interviews must not distort or misrepresent the
known views of the interviewees.

33. Licensees should not misrepresent the views of interviewees by broadcasting a
previously recorded interview and presenting it as the interviewees’ current views.
Listeners should be informed of the date the interviews were conducted where necessary.

Right of Reply

34. Licensees should take special care when their programmes are capable of
adversely affecting the reputation of individuals, companies or other organizations.
Licensees should take all reasonable care to satisfy themselves that all material facts are
so far as possible fairly and accurately presented.

35. Where a factual programme reveals evidence of iniquity or incompetence, or
contains a damaging critique of an individual or organization, those criticized should be
given an appropriate and timely opportunity to respond.

Personal View Programmes

36. “Personal view programmes™ are programmes in which the programme hosts
and, sometimes, individual contributors put forward their own views. The following
rules apply to all personal view programmes on matters of public policy or controversial
issues of public importance in Hong Kong:



(@) The nature of a personal view programme must be identified clearly at
the start of the programme, for example, by an announcement in the
following terms, “This programme only reflects the personal views of
the programme host(s) and/or the individual contributor(s).”

(b) Facts must be respected and the opinion expressed, however partial,
should not rest upon false evidence.

(c) A suitable opportunity for response to the programme should be
provided.

fd)  Licensees should be mindful of the need for a sufficiently broad range of
views to be expressed in any series of personal view programmes.

Privacy ' ' /

General ya

-~

37. The rights of individuals to privacy should be respected in all programmes.
Complaints about programme invasion of privacy can arise from the gathgring of material
or from the way an individual is treated in the programme itself. In obtaining material for
a programme, the licensees must ensure that the provisions of the Personal Data (Privacy)
Ordinance (Cap. 486) are observed. The licensees shall only collect material for
broadcast purpose by means which are lawful and fair in the circumstances of the case.

Scenes of Extreme Suffering and Distress

38. Licensees should be sensitive to the possibility of causing additional anxiety or
distress when interviewing or recording people who are already extremely upset or
under stress. People in a state of distress should not be put under pressure to provide
interviews, Normally funerals may only be covered with the permission of the family.

Interviewing of Children

39. Children should not be questioned to elicit views on private family matters, nor
asked for expressions of opinion on matters likely to be beyond their judgement.

Reporting of Sexual Offences Against Children

4’(}:"/ Reporting of sexual offences against children should avoid identification of the
“ehild. - ce e

Undue Prominence

41. No undue prominence may be given in any programme to a product, service,
trademark, brand name or logo of a commercial nature or a person identified with the
above so that the effect of such reference amounts to advertising. Such references must be
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limited to what can clearly be justified by the editorial requirements of the programme
itself, or of an incidental nature.

Consumer Advice

42. Programmes which contain material offering or including reviews or advice on
products or services should apply the highest standards of fair dealing and editorial
values. The real objective of the material must be bona fide consumer advice, and the
presentation must be fair and objective. In addition, the licensee should ensure that the
following rules are complied with:

(a) the licensee or programme producer should not receive consideration
for making references to products or services in such programmes;

(b) such material must be designed to convey truthful and objective
consumer information about products or services;

(c) the disclosure of brand names must be relevant and appropriate to the
objective of the programme and the products and services are selected
objectively and without regard to the manufacturer or supplier of the
product or service;

(d} such material should be based on research so far as is practicable;

(e) the information conveyed must be accurate and not misleading by
concealing significant facts;

(fi a wide range of firms or products or services should be included as far
as practicable in order not to give unfair advantage or disadvantage to a
particular brand or firm. In the case of a serial programme, the licensee
may cover a range of products and services within the same series and
not necessarily in one single episode;

(g while fair and objective assessment on certain products or services is
permissible, presenters should avoid being carried away by personal
preferences and showering the product or service with excessive
praises and unnecessary details and hence giving it undue advantage
over other products or services; and

(h) such material should not include products or services insofar as they are
not acceptable for advertising under the advertising code.

Contests -
43, No fee is payable either in money or money’ s worth for participation in any

contests. Subjcct to prior approval from the BA, a licensee may deviate from this
. requirement in respect of a contest for charitable purposes, - ~—- - :
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~18. Generally speaking, drinks containing 1.2 per cent or less of ethyl alcohol by
volume and presented as a low or no alcohol version of an alcoholic liquor, must not be
advertised in or adjacent to children’s programmes. In particular, drinks containing more
than 0.5 per cent but not more than 1.2 per cent ethyl alcohol by volume, whether or not
presented as a low or no alcohol version of an alcoholic liquor, must not be advertised in
or adjacent to children’s programmes. The advertisements must also comply with
subparagraphs (a), (b), (c), (d), (), (g). (h), (i), (i), (1), {m}, and (o) of paragraph 17
above.

Educational Courses

19. The licensee must comply with section 86A of the Education Ordinance (Cap.
279), section 34 of the Non-locat Higher and Professional Education (Regulation)
Ordinance (Cap. 493} and section 3 of the Non-local Higher and Professional Education
(Regulation) Rules (Cap, 493 sub.leg.).

Personal Prodl’t_;cré"#

20. ~Products of a personal nature, such as female sanitary products, condoms,
dﬁ;edorants for the genlta] area, incontinence products etc., should be presented with
*'-’ea-re-and»se&s-tﬂwty -

Financial Advertising

21, The licensee should comply with the supplementary standards on financial
advertising as set out in Appendix 1.

M_P.popgrty Adven‘ising, e e e e s e e e e s i

22, No advertisement offering for sale or to let any flat, shop, office or other upd
accommodation in Hong Kong should be accepted:

(a) in respect of a completed building, unless the adverti% able to
substantiate that the proposed sale or letting does n})t/constitute any
breach of the conditions relating to such sale or lettigg as imposed in the
lease conditions affecting the land on which suoh compieted building
stands; e

(b} in respect of an uncompleted building:

(i) unless the prior consent Qﬁ-t’ﬁe Director of Lands or any other
Government authority refating to such sale or letting as required
under the lease conditions affecting the land on which such
uncompleted building stands has been given; or

(i) unless the developer is able to produce evidence that his
solicitor has deposited a statutory declaration under Rule 5C (3)
of the Solicitors Practice Rules in regard to the sale and
purchase of the affected real property in the relevant Land

i oo oot



Appendix 1

SUPPLEMENTARY STANDARDS ON FINANCIAL ADVERTISING

Legal Responsibility
1. It is the responsibility of the licensee to ensure that advertisements comply with
all the relevant legal and regulatory requirements including, but not limited to, the
following:

faj the Companies Ordinance (Cap. 32);

(b the Banking Ordinance (Cap. 153);

(c) the Insurance Companies Ordinance (Cap. 41);

(d) the Securities and Futures Ordinance (Cap. 571);

(e) the Mandatory Provident Fund Schemes Ordinance (Cap. 485);

) the Codes of the Securities and Futures Commission (SFC), including

without limitation :

(i) the Code on Unit Trusts and Mutual Funds;

(ii)  the Code on Investment-linked Assurance Schemes;
(iii)  the Code on Pooled Retirement Funds;

(iv)  the Code on Immigration-linked Investment Schemes;
(v)  the SFC Code on MPF Products;

(vi)  the Code of Conduct for Persons Licensed by or Registered with
the Securities and Futures Commission;

(vii) the Fund Manager Code of Conduct;
(viii) the Corporate Finance Adviser Code of Conduct; and
(ix)  any other prevailing rules and guidelines on other types of

investment products regulated by the SFC such as paper gold
schemes; and
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(g) the Rules Governing the Listing of Securities on The Stock Exchange of
Hong Kong Limited and the Rules Governing the Listing of Securities on
the Growth Enterprise Market of The Stock Exchange of Hong Kong
Limited.

(The list is for reference only and it is the responsibility of the users of this Code to
ascertain the applicable and up-to-date legal and regulatory requirements.)

Deposit and Savings Facilities

2. Advertisements for deposit and savings facilities should comply with the
following provisions:

(a) for deposit and savings facilities offered by any licensed bank, any
restricted licence bank or any deposit-taking company authorized under
the Banking Ordinance (Cap. 155);

(i) the advertisement should not use any terms or expressions
indicating that the deposits will be absolutely or completely
secure or to the like effect;

(i} the advertisement should not state or imply that the repayment of
any deposits or the payment of any interest payable on deposits is
guaranteed or secured unless it also states the nature and extent
of the guarantee and the name of the guarantor, or the nature and
extent of the security, as the case may be;

(iif)  no reference should be made to the amount of the nominal or
authorized capital of the institution; and

(iv)  no reference should be made to the total assets of the institution
or to the total deposits made with the institution unless at the
same time a reference is made to the amounts of the paid up
capital and reserves either separately or together; or

(b) for invitations to make a deposit outside Hong Kong, the advertisement
should comply with the requirements specified in the Fifth Schedule to
the Banking Ordinance (Cap. 155).

Lending and Credit

3. Mortgage, other lending facilities and credit services offered by licensed banks,
restricted licence banks and deposit-taking companies authorized under the Banking
Ordinance (Cap. 155) may be advertised. Care should be taken to avoid the public being
misled as to the terms of the loan services being advertised.



Review or Advice about the Stock Market or Investment Prospects

4. Subject to paragraphs 5 and 6 of this appendix or unless otherwise permitted
(whether expressly or impliedly) under applicable law, no advertisement should contain
any review of or advice about the stock market (including securities listed on the stock
market), investment prospects, any investment advice or make any reference to specific
securities, futures contracts or investment products.

Investment Products

5. Advertisements for investment products requiring authorization by the SFC,
including but not limited to unit trusts, mutual funds, investment-linked insurance
schemes, pooled retirement funds, Mandatory Provident Fund products and
immigration-linked investment schemes, are not acceptable unless these advertisements
are authorized by the SFC pursuant to section 105 of the Securities and Futures Ordinance
(Cap. 571).

Regulated Activities

6. Advertisements relating to carrying on of any regulated activity (as defined in
the Securities and Futures Ordinance (Cap. 571)) should comply with the relevant
provisions of the Securities and Futures Ordinance (Cap. 571) (including but not limited
to the requirement for the issuer to be licensed by the SFC).

Financial Publications

7. Subject to paragraphs 5 and 6 of this appendix or unless otherwise permitted
(whether expressly or impliedly) under applicable law, advertisements for publications,
including periodicals, books, teletext services and other forms of electronic publishing,
on investments and other financial matters must make no recommendation on specific
securities or investment products; advertisements for subscription services for such
publications must be in general terms and make no reference to specific securities or
investment products.

Estimates of the Proceeds of Insurance Policies
8. No numerical examples of the proceeds of insurance policies including but not

limited to estimates of future bonus or dividend declarations on participating life
insurance policies shouid be quoted in any advertisement.
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Chapter 9 Impartiality and Fairness

GENERAL PRINCIPLE FOR ALL CATEGORIES OF SERVICES

1. News programmes should offer viewers an intelligent and informed account
of issues that enables them to form their own views. The licensees should ensure that
news is presented with accuracy and due impartiality. Impartiality does not require
editorial staff to be unquestioning; nor is it necessary for all sides of an issue be
devoted the same amount of time. But it requires reporting to be dispassionate and
give viewers an even-handed account of events.

SPECIFIC APPLICATIONS FOR DIFFERENT CATEGORIES OF
SERVICES

DOMESTIC FREE AND DOMESTIC PAY TELEVISION PROGRAMME
SERVICES

Impartiality
General

2. For domestic free and domestic pay programme services, the licensees must
ensure that due impartiality is preserved as respects news programmes and any factual
programmes dealing with matters of public policy or controversial issues of public
importance in Hong Kong (except personal view programmes which are dealt with
separately under paragraph 17 below).  Factual programmes are non-fiction
programmes which are based on material facts. They can take the form of news,
current affairs programmes, personal view programmes, documentaries and
programmes adopting an investigative style of reporting.

3. Due impartiality requires the licensees to deal even-handedly when opposing
points of view are presented in a programme. Balance should be sought through the
presentation, as far as possible, of principal relevant viewpoints on matters of public
importance. Programmes should not be slanted by the concealment of facts or by
misleading emphasis. Every reasonable effort must be made to ensure that the factual
content of programmes is accurate.

4, In achieving due impartiality, the term “due” is to be interpreted as meaning

adequate or appropriate to the nature of the subject and the type of programme. Due
impartiality does not mean that “balance” is required in the sense of equal time or an
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equal number of lines in the script being devoted to each view, nor does it require
absolute neutrality on every controversial issue. Judgement will always be called for
by the licensees.

5. A programme host should encourage the widest possible airing of views.
He/She should also be alert to the danger of unsubstantiated allegations being made by
participants in live programmes. Where necessary, the programme host should correct
the factual errors to the best of his/her knowledge.

Impartiality Over Time

6. Although it is desirable, it is not always possible for principal opposing
viewpoints to be reflected in a single programme. Sometimes a series of programmes
may be considered as a whole. At other times, a narrower range of views may be
appropriate within individual programmes. This is an issue which calls for editorial
Jjudgement based on particular circumstances. In achieving impartiality over time, it is
not always necessary to ensure that in a single programme all sides have an opportunity
to speak.

News
7. Presentation of news should observe the following rules:

(a) Morbid, sensational, or alarming details not essential to factual reporting
should be avoided. News should be presented in such a manner as to
avoid unnecessary alarm.

(b) Pictorial representation of news should be carefully selected to ensure
fairness and should not be misleading or sensational.

(c) Commentary and analysis should be clearly distinguished from news.

{di When the presence of television cameras provokes incidents that would
not otherwise have occurred, news editors and producers should make
every effort to eliminate “manufactured” incidents or to reveal them for
what they are.

(e) Correction of factual errors should be made as soon as practicable after
the original error, or at the end of the current programme or the beginning
of a subsequent programme. In some circumstances it may be
appropriate for a statement to appear in print.

(f/ No bona fide news programmes comprising local or international news

item may be sponsored. No advertising matter should be offered as
news or included in the contents of a news programme or newsreel.
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Potential Conflict of Interest of Programme Presenters

8. The licensee shall devise and institutionalise within three months from
promulgation of the Code a mechanism whereby its presenters of news programmes and
factual programmes dealing with matters of public policy or controversial issues of
public importance in Hong Kong are required to disclose the existence of any
commercial agreement, arrangement or understanding, whether committed to writing or
not, that may call into question the fairness or impartiality of the programmes. The
licensee must then exercise its editorial judgement and decide whether;

(a) the relevant programme presenter(s) should refrain from taking part in
discussion of issues over which he/she may have conflict of interest; or

(b) a disclosure announcement of the existence of a relevant commercial
agreement should be made at the time of broadcast of the programme
material.

The licensee shall receive and consider any complaint from any member of the public
with respect to the potential conflict of interest of its programmes. The licensee shall
inform the complainant and the BA of the findings of its investigation and make the
findings available for public inspection free of charge by, for example, posting them on
its website. Paragraph 8 does not apply to acquired programmes or channels which
are not produced by the licensee.

Fairness
General

9. The licensees have a responsibility to avoid unfairness to individuals or
organisations featured in factual programmes, in particular through the use of inaccurate
information or distortion. They should also avoid misleading the audience in a way
which would be unfair to those featured in the programme.

Reporting of Court Cases

10. Programme items which are based on extracts of court proceedings or other
matters of public record must be presented fairly and accurately. In particular the
reporting of criminal cases for which proceedings have commenced must not be
presented in such manner that would be likely to prejudice a fair trial, and the
following should be avoided:

(a) any pre-judgement of the issues in the case, in particular of the guilt or
innocence of the accused;

32



Programme Standards - TV

(b) any discussion of the merits or facts of the case which may prejudice
the relevant legal proceedings;

(¢) any comment relating to the character or conduct of the accused; and

(d) any comment or report which tends to impair the impartiality of the
court.

Dramatised “Reconstructions”

11. Dramatised “reconstructions” in factual programmes which seek to
reconstruct actual events should be carefully labelled as such, so that the fictional
elements are not misleadingly presented as fact.

Interviews

12. Where proposed interviewees are unable or unwilling to accept an invitation
to participate in a factual programme, references to the missing participants should be
made in a detached and factual manner. Care should be taken to ensure that their
views are not misrepresented.

13. Editing to shorten recorded interviews must not distort or misrepresent the
known views of the interviewees.

14. Licensees should not misrepresent the views of interviewees by broadcasting
a previously recorded interview and presenting it as the interviewees’ current views.
Viewers should be informed of the date the interviews were conducted where
necessary.

Right of Reply

15. Licensees should take special care when their programmes are capable of
adversely affecting the reputation of individuals, companies or other organizations.
Licensees should take all reasonable care to satisfy themselves that all material facts
are so far as possible fairly and accurately presented.

16. Where a factual programme reveals evidence of iniquity or incompetence, or
contains a damaging critique of an individual or organization, those criticized should be
given an appropriate and timely opportunity to respond.

Personal View Programmes
17. “Personal view programmes™ are programmes in which the programme hosts
and, sometimes, individual contributors put forward their own views. The following

rules apply to all personal view programmes on matters of public policy or
controversial issues of public importance in Hong Kong:
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{a) The nature of a personal view programme must be identified clearly at
the start of the programme, for example, by an announcement in the
following terms, “This programme only reflects the personal views of
the programme host(s) and/or the individual contributor(s).”

(b) Facts must be respected and the opinion expressed, however partial,
should not rest upon false evidence.

fc) A suitable opportunity for response to the programme should be
provided.

(d) Licensees should be mindful of the need for a sufficiently broad range
of views to be expressed in any series of personal view programmes.

NON-DOMESTIC TELEVISION PROGRAMME SERVICES

18. There is no additional provisions specific to this category of television
programme services apart from the general principles in paragraph 1.

OTHER LICENSABLE TELEVISION PROGRAMME SERVICES

Services Intended for Members of the General Public in HK
19. The licensee must comply with the rules set out in paragraphs 2 to 17 above.

Services Intended for Hotel Guests and Other Special Interest Groups

20. There is no additional provisions specific to this category of television
programme services apart from the general principles in paragraph 1.
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Chapter 3 General Advertising Standards

GENERAL PRINCIPLES FOR ALL CATEGORIES OF SERVICES

1. Television advertising should be legal, clean, honest and truthful.

2, The content, presentation and placement of all advertising material must
comply with the Generic Code of Practice on Television Programme Standards.

SPECIFIC APPLICATIONS FOR DIFFERENT CATEGORIES OF
SERVICES

DOMESTIC FREE, DOMESTIC PAY AND OTHER LICENSABLE TELEVISION
PROGRAMME SERVICES

Jurisdiction
3. All advertising material must comply with the laws of Hong Kong.
Identification of Advertisements

4. Advertising material should be clearly identifiable as an advertisement.
Distinctions must be maintained between advertisements and programmes.

5. Any advertisement that adopts a programme style (e.g. documentary, studio
interview, cookery demonstration) should be carefully assessed to ensure that there is
no risk of confusion with programme material. Where the style makes it not fully
apparent that it is an advertisement, the advertisement must be flagged as such in a
clearly legible manner at the beginning and at the end (e.g. by superimposed text).
This rule does not apply to a service or part of a service that comprises of home
shopping material where the nature of the service or part of the service is, in the
opinion of the BA, clearly identified to viewers.

6. For domestic pay television programme services and other licensable
television programme services, advertisements built into satellite feed services which
are produced primarily for reception outside Hong Kong and included in a licensee’ s
television programme service but which do not contribute to the advertising revenue of
the licensee may deviate from the standards set out in paragraphs 4 and 5 of this chapter
when compliance is not feasible without interrupting the licensee’s television
programme services,

Good Taste

7. Advertising matter should be presented with courtesy and good taste.
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Disturbing material such as overly persistent repetition, and words and phrases
implying emergency should be avoided. Every effort should be made to keep the
advertisement in harmony with the content and general tone of the programme in which
it appears.

Disparagement

8. Advertising matter should contain no claims that have the effect of
disparaging competitors, competing products or services or other industries,
professions, or institutions.

Truthful Presentaticn

9, No advertisements may contain any descriptions, claims or illustrations
which expressly or by implication depart from truth or mislead about the product or
service advertised or about its suitability for the purpose recommended. The licensee
should have his responsibility under this paragraph discharged if he did not know and
had no reason to suspect that the claims made were false or misleading and could not,
with reasonable diligence, have ascertained that the claims were false or misleading.
(For more detailed rules relating to claims, please see Chapter 4 Factual and Best-
selling Claims).

Imitation

10. Advertisements which imitate or approximate unreasonably the name or
advertising slogans of competitors to the knowledge of the licensee should not be
permitted.

Appeal to Fear

1. Advertisements should not unduly play on fear.

Repetition of Advertisements

12. Deleted.

Acceptability of Advertising Matters

13. A licensee shall refuse the facilities of his station where he has good reason
to doubt the integrity of the advertiser, the truth of the advertising representations, or the

compliance of the advertiser with the spirit and purpose of all legal requirements that
applies to the advertiser,

14. A licensee shall refuse to permit the use of advertising matter, or the
advertising of products and services, which he has good reason to believe would be
objectionable to a substantial and responsible section of the community. (See also
Chapter 5 Unacceptable Products or Services).



Categories of Programme Carrying No Advertising
15. Advertisements must not be inserted in the course of:
(a) areligious service or other devotional programme; or
(b) school programmes within the Educational Television (ETV) time slot
supplied by the Government as the BA may require to be included in the
domestic free television programme service under the Broadcasting
Ordinance (Cap. 562).
NON-DOMESTIC TELEVISION PROGRAMME SERVICES

16. The licensee should observe the laws and programme and advertising
standards of the relevant authorities of the intended recipient countries and places.



Advertising Standards - TV

Chapter 4 Factual and Best-selling Claims

DOMESTIC FREE, DOMESTIC PAY AND OTHER LICENSABLE TELEVISION
PROGRAMME SERVICES

Claims to be Substantiated

1. All factual claims and best-selling claims should be capable of substantiation,
Statements should not be used in respect of any products that they are “the best”, “the
most successful”, “safest”, “quickest”, or containing any similar use of superlative
adjectives unless the truthfulness of such statements is adequately substantiated.

2. Where a factual claim is substantiated by research or testing based on the
advertiser’s own assessment or work done at his request, the source and date of the
assessment or research should be indicated in the advertisement.

3. Best-selling claims are further subject to the following rules:-
(a) such claims should be substantiated by:
(i) independently audited sales figures; or

(i) probability sample surveys which are recognised or endorsed by
an industry body or accepted under the industry-wide standards of
the relevant trade of the advertisers or are scientifically conducted
to ensure that the findings are statistically significant, reliable and
valid; and

(b) best-selling claims should not be used unless there is adequate and
explicit specification (aural and/or visual) in the advertisement of the
category of brand leadership, country, and the time period it covers e.g.

“In 1992, Brand X is the No.1 selling {product category) in Hong
Kong”.
4. Superlatives like “most popular”, “most preferred”, “most favoured”, etc.,

when used in a manner which clearly suggests a number one sales position, should be
subject to the same standards governing best-selling claims.

Misleadingness
5. No advertisement may misleadingly claim or imply that the product or
service advertised, or any ingredient of it, has some special features or compositions

which are incapable of being established.

6. References to the results of research surveys or tests relating to the product or
service to be advertised should be presented carefully, so as not to mislead viewers.



Irrelevant data and scientific jargon must not be used to make claims appear to have a
scientific basis they do not possess. Statistics of limited validity must not be
presented in such a way as to make it appear that they are untiversally true.

7. Information conveyed must be accurate and not misleading by concealing or
failing to make clear significant facts.

8. Visual and verbal presentations of advertisements indicating price, price
comparisons or reductions or any pricing element must be accurate and must not be
misleading by undue emphasis or distortion.

Superimposed Text

9. When information is inctuded in the form of captions, either standing alone or
superimposed onto other images, the text must be clearly legible and held long enough
for the full message to be read by the average viewer on a standard domestic television
set.

10. Special attention should be paid to the typeface, letter spacing, line spacing,
background or other element of presentation including without limitation the interaction
with the background which may render the text blurred or otherwise indistinct.

NON-DOMESTIC TELEVISION PROGRAMME SERVICES

11. The licensee should observe the laws and programme and advertising
standards of the relevant authorities of the intended recipient countries and places.
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Personal Products ~ ~ 7T Tt /

General

e
22, Products of personal nature, such as female sanitary products, cor{doms
deodorants for the genital area, incontinence products, etc., should be presented with
care and sensitivity. Depiction of such products must be in good taste and not overly
graphic. Advertising of female sanitary products and condoms should be restrained
and discreet.

Female Sanitary Products

23. The product itself should not be shown in a manner likely to cause offence
and/or embarrassment to the viewers. Close-up shots on the crotch area are
unacceptable.

Condoms
24. Advertisements for condoms should be factual only and should not contain
any claim that the condom product is capable of giving full protection against the

transmission of Acquired Immune-Deficiency Syndrome (AIDS).

25. For domestic frfee'ftelevision programme services, except with the special
permission of the BA, no advertisement for condoms should be shown between 4:00p.m.
and 8:30p.m.

Educational Courses
26. The licensee must comply with section 86A of the Education Ordinance (Cap.
279), section 34 of the Non-local Higher and Professional Education (Regulation)

Ordinance (Cap. 493) and section 3 of the Non-local Higher and Professmnal
£ Education- (Regulation) Rules (Cap: 493 sub.leg.). o

Financial Advertising
Legal Responsibility

27. It is the responsibility of the licensee to ensure that advertisements comply
with all the relevant legal and regulatory requirements including, but not limited to, the
following:

fa) the Companies Ordinance (Cap. 32);
(b} the Banking Ordinance (Cap. 155);

{¢) the Insurance Companies Ordinance (Cap. 41);
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{d} the Securities and Futures Ordinance (Cap. 571);
(e) the Mandatory Provident Fund Schemes Ordinance (Cap. 485);

(f) the Codes of the Securities and Futures Commission (SFC), including
without limitation :

(i) the Code on Unit Trusts and Mutual Funds;

(ii) the Code on Investment-linked Assurance Schemes;
(iti) the Code on Pooled Retirement Funds;

(iv) the Code on Immigration-linked Investment Schemes;
(v) the SFC Code on MPF Products;

(vi) the Code of Conduct for Persons Licensed by or Registered with
the Securities and Futures Commission;

(vii) the Fund Manager Code of Conduct;
(viii)the Corporate Finance Adviser Code of Conduct; and

(ix) any other prevailing rules and guidelines on other types of
investment products regulated by the SFC such as paper gold
schemes; and

(g) the Rules Govering the Listing of Securities on The Stock Exchange of
Hong Kong Limited and the Rules Governing the Listing of Securities on
the Growth Enterprise Market of The Stock Exchange of Hong Kong
Limited.

(The list is for reference only and it is the responsibility of the users of this Code to
ascertain the applicable and up-to-date legal and regulatory requirements.)

28. Deleted.
Peposit and Savings Facilitics —

29. Advertisements for deposit and savings facilities should eomply w1th the
following provisions: :

(@) for deposit and savings facilities offered by any licensed bank, any
restricted licence bank.or any deposit-taking company authorized under
the Banking Qrdinance (Cap. 155) :

41y “the advertisement should not use any terms or expressions

—

-

P indicating that the deposns will be absolutely or completely secure
= ~—-~orto-the-like effeet; s e e e
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