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Paper for the Panel on Financial Affairs Meeting  
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Regulation of Securities related Programme  

broadcast through the Mass Media 
 
 
 The Deputy Chairman of the Panel on Financial Affairs has 
requested the Legal Service Division to provide a note on the existing 
legislative and regulatory provisions governing the securities related 
programme broadcast through the mass media to assist Members in considering 
issues relating to the review of derivative warrants market at the meeting of the 
Panel scheduled for 5 January 2006.   
 
2. A securities related programme broadcast through the mass media 
is a radio or television programme in which the host(s) and invited guest(s) 
provide analyses or comments on the movements of the securities or foreign 
exchange markets, or specific securities or currencies and answer queries on 
particular securities from the general audience who are able to phone-in 
(securities related programme).  
 
3. In the HKSAR, the Securities and Futures Commission (SFC) is 
the supervisory authority of all persons engaging in activities relating to 
transactions in securities and futures contracts as defined in the Schedule 5 of 
the Securities and Futures Ordinance (Cap. 571) (SFO).1  These activities are 
called regulated activities.  No person may engage in regulated activities 
unless he is either licensed or otherwise permitted or exempted under the 
relevant provisions of SFO.2  Many of the hosts and guests of securities 
related programme are licensed persons under SFO but some are not.  Their 
taking part in such programme may come within type 4 of regulated activities, 
i.e. advising on securities.  However, paragraph (ix) in the definition of 
                                                 
1 Schedule 5 of SFO. (All sections of SFO quoted in this paper are, unless otherwise expressly stated, 

extracted in Annex I.) 
2 Please see sections 114, 116, 120 and 121 of SFO. 
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“advising on securities” in Schedule 5 of SFO has expressly excluded the 
giving of advice or issuing of analyses or reports through a newspaper, 
magazine, or other publication which is made generally available to the public 
or through television broadcast or radio broadcast for reception by the public, 
whether on subscription or not.  That means participation in securities related 
programme as such is not subject to the regulation of SFC.  There are, 
however, other considerations. 
 
4. A person has to satisfy SFC that he is a fit and proper person in 
order to be licensed for a regulated activity under SFO.3  This is a continuous 
obligation.  If SFC is of the opinion that a licensed person is not a fit and 
proper person to be or to remain the same type of licensed person, it may 
exercise disciplinary powers including the revocation of the person’s licence.4  
In considering whether a person is a fit or proper person, SFC may have regard 
to, inter alia, the reputation, character, reliability and financial integrity of that 
person and any other matter that it may consider relevant.5  If a licensed 
person has committed misconduct in a securities related programme, SFC may 
find that he is no longer a fit and proper person to be licensed for a regulated 
activity under SFO.   
 
5. Further, a licensed person has to comply with the rules and code of 
conduct made by SFC.6  Paragraph 16.9 of the Code of Conduct for Persons 
Licensed by or Registered with the Securities and Futures Commission (the 
Code) sets out the disclosures that an analyst should make, when providing 
analyses or comments on securities of a listed entity in the mass media.7  
Paragraph 16 of the Code strictly speaking applies only to analysts, but 
licensed persons participating in the securities related programme do make the 
requisite disclosures in compliance with paragraph 16.9 of the Code. 
 
6. Apart from the foregoing that applies only to persons licensed by 
or registered with SFC, SFO contains provisions that apply generally to all 
persons.  For the present purposes, sections 107, 108, 298 and 3018 are 
perhaps the most relevant.  Section 107 imposes criminal liability for making 
any fraudulent misrepresentation or reckless misrepresentation for the purposes 
                                                 
3 Section 120(3) of SFO.   
4 Section 194 of SFO. 
5 Section 129(1)(d) of SFO and also section 194(3). 
6 Sections 168 and 169 of SFO. 
7 The whole of paragraph 16 is relevant.  It is set out in Annex II. 
8 Please see Annex I. 
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of inducing another person to enter into or offer to enter into an agreement to 
acquire, dispose of, subscribe for or underwrite securities or a regulated 
investment agreement, or to acquire an interest in or participate in, or offer to 
acquire an interest in or participate in, a collective investment scheme.  
Section 108 imposes civil liabilities for such fraudulent or reckless 
misrepresentation.  Section 298 makes it an offence for a person who 
discloses, circulates or disseminates false or misleading information likely to 
induce another person to subscribe for securities, or deal in future contracts, in 
Hong Kong, or induce the sale or purchase in Hong Kong of securities by 
another person or to maintain, increase or reduce or stabilize the price of 
securities or the price for dealings in futures contracts in Hong Kong.  Section 
301 creates an offence for similar conduct in relation to leveraged foreign 
exchange contract in Hong Kong.  A person could be liable to pay 
compensation by way of damages to any other person for any pecuniary loss 
sustained by the other person as a result of any contravention of section 298 or 
301.9  This is so even though the person against whom the action is brought 
has not been charged with or convicted of any offence for the contravention.  
It is a question of fact whether in a particular case the conduct in a securities 
related programme is of sufficient proximity or the information is fraudulent or 
misleading so as to attract the statutory penalties or liabilities.  To complete 
the picture, it should also be mentioned that the law of tort also provides civil 
remedies for negligent misstatement or deceit. 
 
7. In so far as the marketing of derivative warrants is concerned, it is 
being looked into by SFC.  The recent report10 of its review of the derivative 
warrants market in Hong Kong has specifically addressed the problem.11  In 
Chapter VI of the Report, SFC acknowledged that a number of increasingly 
prevalent marketing and promotional practices employed by derivative warrant 
issuers had given cause for concern and proposed to publish new guidelines on 
marketing for derivative warrants.  SFC expressed the intention to incorporate 
such guidelines in the Listing Rules and would discuss the issue with the 
Broadcasting Authority so as to ensure that all marketing activities are covered. 
 
8. A securities related programme as part of radio or television 
broadcasting is subject to the supervision of the Broadcasting Authority (BA) 

                                                 
9 Section 305 of SFO. 
10 A Healthy Market for Informed Investors – A Report on the Derivative Warrants Market in Hong 

Kong, November 2005. (the Report) 
11 Please see paragraphs 202 -209 of the Report at Annex III. 



 - 4 -

under the Broadcasting Ordinance (Cap. 562) (BO).  It must be noted that BA 
supervises only the programme providers, i.e. the corporations licensed to 
provide radio or television programme, but not the individuals hosting, or 
participating in, such programme.  A licensee is required, inter alia, to comply 
with all provisions in a Code of Practice that are applicable to it.12  BA has 
pursuant to section 3(1) of BO issued and published Codes of Practice in 
respect of television and radio broadcasting respectively.  The relevant Codes 
are Radio Code of Practice on Programme Standards, Radio Code of Practice 
on Advertising Standards, Generic Code of Practice on Television Programme 
Standards and Generic Code of Practice on Television Advertising Standards.13  
The relevant provisions of the respective Codes are extracted for Members’ 
easy reference at Annex IV.  The Codes of Practice provide principle oriented 
guidance to broadcasting licence holders and do not directly regulate the 
conduct of securities related programme.   
 
Prepared by  
Legal Service Division 
Legislative Council Secretariat 
23 December 2005 
 
 
 
 
 
 

                                                 
12 Section 23(2)(d) of BO. 
13 All are accessible at the website of BA: http://www.hkba.hk/en/download/.  




















































































































































































