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URGENT
Panel on Planning, Lands and Works,
3" Floor, Citibank Tower,
3 Garden Road, Central,
Hong Kong. 20" May 2006

Attention: Ms. Christina Shiu, Legislative Council Secretariat

Dear Sir,

Panel on Planning, Lands and Works Meeting on 23" May 2006 at 2:30 p.m.
Wan Chai Development Phase Il Review — Harbourfront Enhancement Review —
Wan Chai, Causeway Bay and Adjoining Areas:

Outcome of Public Engagement at the Envisioning Stage

We refer to the coming meeting on Tuesday, 23 May 2006 to discuss the
above matter (Item V).

We are pleased to enclose herewith our letter (“the Letter”) dated 21 April
2006 to the Chairman of the Harbourfront Enhancement Committee (“the Committee™) which is
self-explanatory.

Our Letter respectfully referred to the Consultant Report (“the Report”)
prepared by Maunsell Consultant Limited (“the Consultant™) which is circulated and being relied
upon by the Committee to justify the Committee’s recent recommendations. In our Letter, we
had duly set out the relevant requirements of the Court of Final Appeal Judgment (“the CFA
Judgment”) in FACV 14/2003 (the Summary whereof in English and Chinese is hereto
enclosed).
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We respectfully point out, that as a matter of legal logic, the Report can only
be relied upon as ‘cogent material’ if the Report itself complied with the requirements of the CFA
Judgment. Therefore it is vital to know what was in the Brief that instructed the Consultant to
prepare the report.  The Brief itself must have instructed the Consultant to observe, comply with
and apply the principles laid down by the CFA Judgment before the Report can be relied upon as
‘cogent material’ to which the CFA Judgment referred.

We enclose herewith the response dated 8" May 2006 we had received from
the Committee which failed to respond to our aforesaid requests set out in our Letter, specifically
our request for the opportunity to scrutinize the above mentioned Brief and Instructions to the
Consultant.

We shall therefore be grateful if, at the above mentioned meeting, you will
give your consideration to the matters mentioned in our Letter and to ask for the opportunity to
scutinise the Brief and instructions to the Consultant so that your Committee, the public and
ourselves shall have the opportunity to scrutinize them.

Yours faithfully,

Dennis K.W. Li, Director
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The Chairman of the Harbour-front Enhancement Committee By Hand

c¢/o Housing, Planning and Lands Bureau

9/F, Murray Building,

Garden Road,

Central, Hong Kong 21 April 2006

Dear Professor Lee Chack Fan,

Schemes for the Trunk Road Alignment
through the Wan Chai Development I1 Project Area

As the successful Applicant in the Judicial Review leading to the Court of
Final Appeal (“CFA”) Judgment in FACVI14 of 2003 (copy enclosed), we are anxious to
ascertain whether the law over Harbour reclamation encapsulated in the CFA Judgment has been

duly complied with by your Commitice.

We would like to clarify whether you have duly observed the requirements

of the CFA Judgment that:-

I, ® There is a need which has the requisite force {o prevail over the strong public need for

protection and preservation of the harbour™;
2. * The need arises within a definite and reasonable time frame™;

3. " The need satisfies the economic, environmental and social neceds of the community™;

4. * Reclamation does not go beyond what is the minimum extent required to satisfy the

need”;
5. * There are no reasonable alternatives, where costs, time and delay would be relevant”; and

6. *“ There are cogent and convincing materials relied upon to justify cach area of the

proposed reclamation”.
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We note that you have recently circulated the Consultant Report prepared by
Maunsell Consultants Asia Ltd. which you are relying upon. We are anxious 1o find out whether
you have instructed the Consultant 1o comply with the above requirements of the CFA Judgment.

Unless the proper instructions have been given to the Consultant, the
Consultant Report will not and cannot constitute “cogent and convincing materials” legally
required to comply with the CFA Judgment. Therefore, the Brief to the Consultant and any
instructions given to them arc of paramount importance. We shall therefore be grateful to have

the opportunity to serutinize the Brief and instructions.

The present situation is rather topsy-turvy. The Protection of the Harbour
Ordinance has been enacted by the Legislature in order 1o protect and preserve the harbour and
to control the Government’s extensive harbour reclamation programme. Therefore, the
Department of Justice, as a limb of the Government, has not been upholding the law as set out in
the Ordinance. It has therefore been the task of our Society to assume the role of upholding the

law which protects the harbour from reclamation as set out in Ordinance and interpreted by the

CFA Judgment.

Accordingly we shall be grateful if you will give this lelter your best

attention and confirm that you are prepared to accede 1o our above requests.

Yours sincerely,

[
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Christine Loh, Chairperson

c.c.  The Town Planning Board Fax: 2877 0245
The Secretary for Justice Fax: 2877-3978
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Summary Of Court of Final Appeal Judgment

Interpretation of Protection of the Harbour Ordinance

Effect of Judgment - The CFA pronounced on 9™ January 2004 that the Town Planning Board
had erred in law in the correct interpretation of the Harbour Ordinance; that the Board’s
decisions must be quashed; that the Wanchai Outline Zoning Plan must be remitted back to the
Board for reconsideration; and that the Judgment applies to any reclamation proposal in the
Harbour,

Importance of Harbour - The CFA pronounced that the Harbour is undoubtedly a central part
of Hong Kong’s identity. It is the heart of the metropolis and something extraordinary to be
transmitted from generation to generation. Reclamation that had already taken place renders
what remains of the Harbour even more precious and makes the need to protect and preserve it
more important and compelling,

Legislative Intention - The Harbour Ordinance accords to the Harbour a unique legal status,
There is a great public need to protect and preserve it having regard to its unique character,
There must be preservation which means maintenance and conservation in its present state, It
must be kept from harm, defended and guarded. Such a principle is strong and vigorous.

Overriding Public Need Test - The presumption prescribed by the Harbour Ordinance can
only be rebutted by establishing an overriding public need for reclamation. Such need must be
of greater public importance than the importance of the Harbour.

Overriding — means a compelling and present need which has the requisite force to
prevail over the strong public need for protection and preservation

Present — means that the need must arise within a definite and reasonable time frame
Public needs - include economic, environmental and social needs of the community
Minimum — means not to go beyond what is required

No Reasonable Alternative — where costs, time and delay would be relevant

Rebuttal of Presumption - Each area proposed to be reclaimed must be justified. It is
imperative that there shall be no reclamation unless the Overriding Public Need Test is satisfied.
The Test is by its nature a demanding one and the burden to rebut the presumption is therefore a
heavy one.

Cogent & Convincing Materials - Due to the demanding nature of the Test, it is not sufficient
to incant the Test or just to pay lip service to it. The materials relied on must be cogent and
convincing.
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Ms Christine Loh

Chairperson, Society for Protection of the Habour
Room 2006, 20™ Floor, One Pacific Place

88 Queensway, Hong Kong

Dear Ms Loh,

Schemes for the Trunk Road Alignment
through the Wan Chai Development II Project Area

Thanks for your letter of 21 April 2006.

The Harbour-front Enhancement Committee (HEC) has set up the
Sub-committee on Wan Chai Development Phase 11 Review to assist the
former in giving advice on the Planning and Engineering Review of Wan
Chai Development Phase II.  As such, it is more appropriate for the Sub-
committee to follow up on matters relating to the Review. I have requested
the Chairman of the Sub-committee to reply direct to you.

Thank you again for your comments on/concern about the Review, |
trust that the representative of Society for Protection of the Harbour in the
HEC will continue to provide valuable advice on the work of the HEC,

AR QF Murray Bus
Fap: 2AG8 4530 11

gy, Garden Foad, Hong Kong
E-mall snguiry@harbourfront. org ik J



Yours sincerely,

e F e

( Professor Lee Chack-fan )
Chairman, HEC

c.c. Chairman, Sub-committee on Wan Chai Development Phase 11 Réview
{Fax 2577 5040)





