= CB(1)2144/06-07(01) /7D

Bills Committee on M andatory Provident
Fund Schemes (Amendment) Bill 2007
<<2007: FifiliE 2 H & FHAI(STIRFIE 2 >>F Fi

Proposed amendmentsto
Mandatory Provident Fund Schemes Ordinance

I T L BRI TR 5T

17 July 2007
2007F 7E|17F]



MAJOR
LEGISLATIVE PROPOSALS

e

2RI B



\ =
M PF treatment of housing allowance and other &

housing benefit (Part 25 of Bill)
AT S R H P AR
(%1% 25H])

| ssue

« Housing allowances/ benefits not “relevant income”
(“RI”) => no mandatory contributions (“MCs’) payable

 ERsconvert aportion of EES salary as housing
allowances/ benefits => reduce M Cs payable
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M PF treatment of housing allowance and other
housing benefit (Part 25 of Bill)

L B T L T
(81% 5V254)

Primary justification in 1995

« Large housing allowances excluded from RI
=> || EES contribution burden
=> unlikely to affect low-paid EES
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M PF treatment of housing allowance and other
housing benefit (Part 25 of Bill)

A £ B E R R R R e
(51 5325H[1)

Re-examination of justification

o |f theintention wasto alleviate EES contribution burden,
exclusion arrangement should extend to —
=> all EEsincurring housing expenses
=> other significant expenses

e End up with MCs substantially reduced
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=
M PF treatment of housing allowance and other &4

housing benefit (Part 25 of Bill)
i B T R H R B F P
(513 23254[1)

Proposals
 Remove housing allowances benefits exclusion
e Treat housing allowances/ benefits on the same basis as

other remuneration items
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| mprovement of arrearsrecovery mechanism

(Part 27 of Bill)

BT O FF (21 5V27H)
el ]

| ssue

 ERstake advantage of settlement period to delay payment =>
may inhibit recovery action

 MPFA can impose surcharge/ institute civil proceedings only
after timeframe specified in respect of each step been complied
with => no action possible in exceptional cases

 |ssue surcharge notice to unreachable/ wound up ERs =>
resources wastage
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| mprovement of arrearsrecovery mechanism
(Part 27 of Bill)

S5 S S FH (51 % 972740)

Proposals

= Remove settlement period

= Clarify legal uncertainty to facilitate arrears recovery

= Allow MPFA not to issue notices to ERs in specified
circumstances
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OTHER
LEGISLATIVE PROPOSALS
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(A) Enhancethe enforcement
of the M PF System
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Greater effectiveness of service of MPF summonses &7
(Part 20 of Bill)

FRRpRE RV & [y 35 (519 57204

| ssue
e Serve summons on body corporate — send to registered office
=> registered address not valid => not good service of summons

Proposal
= Also alow service of summons on ER’ s business address
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Expansion of power torequire production of records 44
(Part 26 of Bill)

T BRR R ISR (812 ET26)

| ssue
 MPFA can only request production of records from ERS SEPs
during on-site inspections

Proposal
= Confer general power to MPFA to request production of records to
ensure compliance with MPF legislation
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Extension of the prosecution time bar
(Part 18 of Bill)

IR AR (21 571841

| ssue

* Prosecution time bar under s.43C & s.43E of MPFSO
& s.26 of Exemption Regulation
=> 6 months after occurrence of offence

o (AL [E(]) FTASCHASERTH (HHIHIGT) 5Y
261V AL

=> 31 % ki E9 6 I £

12



Extension of the prosecution time bar
(Part 18 of Bill)

IR (2% 718410

Proposal

= Extend time bar to 6 months after offence is discovered
by MPFA

= Ref: s.43B of MPFSO amended in 2002
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(B) Improve administration and

regulation of M PF scheme
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Content requirement of annual benefits statement 1/
(Part 22 of Bill)

I M AP 4 (5K 57224

| ssue
* No mechanism for adjustments to the content requirements

Proposal
= Allow for the addition of further ABS content requirements as
prescribed by MPFA
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Transfer of accrued benefitson cessation of employment &4
(Part 9 of Bill)

I TR PSR (1% 794D

| ssue
« MPF legidation: ER to notify TR of cessation of EE employment
e ER’'sfalure=> TR cannot transfer EE’ s accrued benefits

Proposal
= Allow EE to submit notice by statutory declaration if ER fallsto do so
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Withdrawal of accrued benefits of a deceased member
(Part 17 of Bill)

HIgy [{r[’sw;i} Fj Y B BT (B1% ) 17%“)

| ssue
e Unclear whether the Official Administrator isthe deceased’' s
“personal representative”’ (“PR”) for benefits withdrawal

Proposal
= Explicitly state that the Official Administrator isthe PR
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Claiming of accrued benefits by scheme members
(Parts 10 & 15 of Bill)

=B EA ok BT IR (%1% 57107 159)

| ssue
« ERsmay delay making contributions => Members unable to claim accrued
benefitsin:
(1) account balance < $5,000 case => 12 months preceding the claim, no
MCs were paid/ required to be paid to any M PF schemes
(2) permanent departure on a specified date case => no MCs were paid/
required to be paid to any M PF scheme since specified date
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Claiming of accrued benefits by scheme members
(Parts 10 & 15 of Bill)

FHil EIF ok B T (5174 57107 154T)

Proposal
= Revise arrangement to facilitate benefits withdrawal
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Unclaimed benefits (Part 12 of Bill)
2~ Hiskpotia (21 97127)

| ssue
e Unclear timeframe for treating benefits as unclaimed benefits

» Ineffective publication of newspaper notices to locate |ost

members
o Cumbersome treatment of benefits of members reaching

retirement age
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Unclaimed benefits (Part 12 of Bill)
0 R (51 97128

Proposals

= Treat payment cheque unpresented for a specified period as
unclaimed benefits

= Set out timeframe for accrued benefits to become unclaimed
benefits

= Remove the newspaper publication requirements
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Unclaimed benefits (Part 12 of Bill)
e FIEREE D (515 5‘112%[

Proposals— Cont’d

= TRsreport new unclaimed benefits and those claimed by
members to MPFA on quarterly basis

= TRsto remind members annually reaching retirement age
to apply for benefits withdrawal
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Disclosur e of information by the MPFA
(Part 14 of Bill)

FAE R ERTVEYR] (B3R BT14T)

| ssue

 MPFA cannot disclose information obtained in the
exercise/ performance of functions

 May not beintheinterest of information subject/ public
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Disclosur e of information by the M PFA
(Part 14 of Bill)

& R ERUERR B 5‘;14?7[0

Proposals
= Amend MPFSO to enable MPFA to disclose information:
» about MPF funds/ schemes; or
» with consent of information subject; or
» dready in public domain (including court proceedings); or
» to Official Receiver/ liquidator
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Consent to restructuring of M PF schemes (Part 19 of Bill) &7

[FIRETRE FAH 2 T (51 5T19T)

| ssue
. Law unclear on effect of MPFA’s consent to restructure

Proposal
=  Spell out the effect of MPFA’ s consent
» binding on parties concerned
» overcome inability to obtain all ERS/ members consent
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Enrolment and contribution requirementsfor personswho
cease to be exempt from M PF legislation (Part 8 of Bill)
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(£1% 578H)

| ssue

* Exempt persons cease to be exempt whilst in same employment/ being an SEP

« MPF legidation issilent on when they should join MPF scheme/ how the
contribution holiday applies

e

Proposal
= Clarify that enrolment and contribution requirements apply asif his
employment has begun on 1% day ceasing to be exempted
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Serving of member ship certificates and participation
certificates (Part 16 of Bill)
23 75 IR W S (214 SVI6HT)

i -

| ssue

« Send membership certificates/ participation certificates by post =>
must be registered

e Ordinary post => cheaper & more convenient

Proposal
= Also alow these certificates be sent by ordinary post
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(C) Other technical and
miscellaneous amendments
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Appointment of investment manager (Part 13 of Bill)

% SRR (B2 BTSN 7

| ssue

TR to appoint investment manager except for feeder fund arrangement
Involving APIFs

e Feeder fund arrangement involving I TCISs still needs to appoint
Investment manager

Proposal

= Exempt appointment of investment manager if:
- invest only in single APIF or ITCIS; or
- prior approva of MPFA
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Minimum credit rating requirement for dept securities &7
(Part 21 of Bill)

[F[J['?i;'jjﬁgjij‘{lpjﬁ[ If' Fm&iﬁ{(—&“’i '3721%[{)

| ssue
« Capital Preservation Funds may invest in debt securities:
» remaining maturity period < 1 year
» satisfy the minimum short term credit rating set by the MPFA
e Longterm debt securities with remaining maturity under 1 year
may not have short term credit rating
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Minimum credit rating requirement for debt securities
(Part 21 of Bill)

5538 55 5t (37 YR AL (B0 20T

Proposal

= Capital Preservation Funds may invest in debt securities that
satisfy the minimum credit rating (long term or short term) set by
MPFA
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Eligibility of subcustodians (Part 23 of Bill) 177)
£ U * PR (51K 5723H0)

| ssue
« Thefollowing entities may act as subcustodians:
» authorized financial institutions or registered trust companiesin
HK
» overseas banks or overseas trust companies approved by MPFA
» wholly-owned subsidiaries of the above entities
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Eligibility of subcustodians (Part 23 of Bill) &7
HERN LT - R (51 23 23¢)

Proposal
= Allow subsidiaries or sister subsidiaries of HK or foreign
banks or trust companies to be subcustodians:
> best use of existing subcustodian network
» lower operation costs
» enhance diversification of MPF investments

H
> HFE Eﬁ;ﬁm YRS Ey (R TRV B S AR e Al
F[l_‘ Llﬁ‘?}\ :
= e JF‘I FlJ%l“E F[J )»[5\ “Iﬁ—m
>1@I% ILPEWT?
| S Y e PR

33



Undertakings given by trustees (Part 2 of Bill) 1 /7)
OF IR (5152

| ssue

 The MPF legidation requires certain undertakings to be given

» Possible disputes might arise as to the validity of an undertaking
given not in the form of deed

Proposal
= Amend relevant sections to require that undertakings must be given
by deed (or like form acceptable to MPFA)
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Non-refusal requirement of trustees (Part 4 of Bill) A
TFE T (RHHRROE (13 8T4HT)
| ssue

e The Regulation provides for a*“non-refusal requirement”

« Application for participation by ER/ maintaining a preserved account must
not be refused — introduced to General Regulation in 2000

e No smilar amendment introduced to MPFSO in 2000

Proposal
= Amend the MPFSO for consistency
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Encumbrance of scheme assets (Part 3 of Bill)

SR A 14 (218 73

| ssue

* Provisionsrelating to custodial agreements in Schedule 3 to General
Regulation amended in 2000

* Including provisions on circumstances under which encumbrance of
scheme assetsis allowed

o Similar provisions on encumbrance of scheme assets in section 70 of
General Regulation not amended
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Encumbrance of scheme asset (Part 3 of Bill)

SR O 19 (512 55300)

Proposal
= Amend section 70 to maintain consistency with Schedule 3
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Cancellation of approval of constituent funds and ¥ /<)
approved pooled investment funds (Part 11 of Bill)

TRy 73 L2 PAYIERE R FER YR = PURRIE (813 5T114()

| ssue
 MPF legidlation: No explicit power for cancellation of approval
of constituents funds and pooled investment funds

Proposal
= Provide explicit power for MPFA to cancel approval
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2 BESEISRU B R SR TR (B1% 577’%&[

| ssue
Public registers under MPFSO include:
» Public register of approved trustees
» Public register of MPF schemes
» Public register of MPF exempted ORSO schemes
» Public register of members with unclaimed benefits
e  Public registers may contain personal data
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B T Py e s T €
2 BAEIEAP PO SRR (81 R BT

| ssue

« MPF legidation: sets out the purpose of the establishment and
mai ntenance of the “public register of members with unclaimed
benefits’ but not the 3 remaining registers
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Specification of purposes of public registers (Part 7 of Bill)
2 BHRSRPIPUH R (81 SYTHT)

Proposal
=  Amend MPFSO to specify purpose of the 3 remaining public
registers
» Enable public to ascertain whether trustees/ schemes have
been approved/ registered/ exempted by MPFA
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Rectification of provisionsregarding eigibility conditions for
M PF exemption for ORSO schemes (Part 6 of Bill)
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| ssue
« A new “ORSO registered scheme” can apply for MPF exemption if:
» established due to scheme restructuring or bona fide business
transaction (i.e. a“successor scheme”); and
» certain conditions are satisfied
. One condition: all or a class of members/ assets of the successor scheme
transferred from M PF exempted ORSO registered scheme

i

. ?ﬁﬂq NI S ELPFH_P FrEl o I H'%gﬁ‘%ﬁ%fww
> flj%ﬂ FLNFRE A F & O ELFE‘U g B - M

> T[lﬁ FIFJEIJ%JJL

i R %JrE%UEJ VRS SRR E/ B o SIS e L
SAEVINESE @ E‘LPF = aU@%MW\

\

42



- i i,

Rectification of provisionsregarding eigibility conditions

for M PF exemption for ORSO schemes (Part 6 of Bill)

'ﬂ‘ R s 5 SPERE BT I 2 R PRV 1
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| ssue
 However, ER cannot transfer before MPF exemption granted or

ER breaches statutory requirement because EEs are neither
enrolled in MPF schemes nor M PF exempted ORSO scheme
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Rectification of provisionsregarding igibility conditions
for MPF exemption for ORSO schemes (Part 6 of Bill)
25 ﬁ‘ﬁ%?ﬁ i3k R e e S 2 S EETE
i (51 3769)

Proposal
=  Amend the specified condition
» members and assets have been transferred or will be
transferred as soon as practicable from > 1 “relevant
ORSO registered schemes’
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Rectification of anomaly in Chinesetranslation of theterm &

“years of post-M PF service’ (Part 5 of Bill)
[£T-"years of post-MPF service’ ~ FfVH ¥ ik (14575 #)

| ssue
o Definition of “years of post-MPF service”

» refersto years of service under MPF exempted ORSO registered
scheme, not MPF scheme
o Chinesetrandation of “years of post-MPF service’ implies “years
of service from the individual joining an MPF scheme” => misnomer
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Rectification of anomaly in Chinese trandlation of the ter m ££45
“years of post-M PF service” (Part 5 of Bill)
(1" years of post-M PF service” — G|V 1Y Ek

(B13 215 fﬁ)

Proposal

= Amend the Chinese trandlation of “years of post-M PF service”
to mean years of service after implementation of the MPF
System

-

{
LLD\T%M

S5 “years of post-MPF service” yp| 1 5+ £ §F1ﬁjﬂ'[‘gt;?%§
_E{ )BHIQFI Jql;/ﬂ%ff EF

46



e

Clarification of section 156(1) of General Regulation
(Part 24 of Bill)

BB (- BPFT) STI56(1)fF (31 % 57244)

| ssue

« EFE’saccrued benefits may be transferred between MPF schemes

« s.156(1) of General Regulation: Trustee must not effect atransfer
If there are outstanding contributions

» avoid multiple transfers of accrued benefits

o+ REIFVRETRBERR [ T I 2 R iR .
y (= 1) STA56(L) 5 « I R B O T W (e
HE

> AT & IR T

a7



Clarification of section 156(1) of General Regulation
(Part 24 of Bill)

BB (- 1) BT156(1)fF (31 % 57244T)

Proposal
=  Clarify that s.156(1) also appliesto:
» cases with outstanding contribution sur char ges alone; and
» cases with both outstanding contributions and
contribution surcharges
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Clarification of section 136(1) of General Regulation V /7 )
(Part 27 of Bill)

g (- ) S1186(1) 1% (815 3127HT)

| ssue
 Englishtext of s.136(1)(a) of General Regulation:

» MPFA may require defaulter “to pay to the approved trustee of
the registered scheme concerned within the period specified in
the notice”

» failsto mention as to what needsto be paid
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Clarification of section 136(1) of General Regulation
(Part 27 of Bill)

BT (- IR Y1361 (51 55278)

| ssue

o Chinesetext of s.136(1)(a): clearly states that defaulter needs to pay
“arrears and the contribution surcharge payable on those arrears’ to TR

Proposal

= Amend the English version of s.136(1)(a) to clarify that it isthe arrears
and the contribution surcharge on those arrears that should be paid by
defaulter to TR
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