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4 INDEPENDENT POLICE COMPLAINTS COUNCIL BILL

A BILL
To

Provide a statutory basis for the Independent Police Complaints Council, to
define its functions and powers, and to provide for matters incidental
thereto or connected therewith.

Enacted by the Governor of Hong Kong, with the advice and consent of
the Legislative Council thereof.

PART I

PRELIMINARY

1. Short title and commencement

(1) This Ordinance may be cited as the Independent Police Complaints
Council Ordinance.

(2) This Ordinance shall come into operation on a day to be appointed by
the Secretary for Security by notice in the Gazette.

2. Interpretation

In this Ordinance, unless the context otherwise requires—
“Commissioner” (@4 ) means the Commissioner of Police;
“complaint” (## ) means a complaint in respect of—
(@) the conduct of any ‘member of the police force in the execution or
purported execution of his duties; or
(b) any practice or procedure adopted by the police force,
made by a person who is aggrieved thereby (otherwise than in an official
capacity as a member of the police force), but does not include any
complaint in respect of an alleged contravention of any Ordinance relating
to road traffic which carries a fixed penalty for such contravention;
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6 INDEPENDENT POLICE COMPLAINTS COUNCIL BILL

“Council” (%8 ) means the Independent Police Complaints Council referred
to in section 3;

“member of the police force” (®B M A ) includes a public officer attached to
the police force;

“police force” (‘MK ) means the Royal Hong Kong Police Force and also the
Royal Hong Kong Auxiliary Police Force established under the Royal
Hong Kong Auxiliary Police Force Ordinance (Cap. 233);

“witness” (A ) means a person who has provided or might be able to provide
information or other assistance in connection with the investigation of a
complaint.

PART I

INDEPENDENT PoLICE CoMPLAINTS COUNCIL

3. Continuance of the Council

The Independent Police Complaints Council existing immediately before
the commencement of this Ordinance shall continue to exist as a body known as
the Independent Police Complaints Council.

4. Membership of the Council

(1) The Council shall consist of—
(@) (i) aChairman;
(i) 3 Vice-Chairmen; and
(iii) not less than 8 other members,
each of whom shall be appointed by the Governor for a term of
2 years; and

(b) the Commissioner for Administrative Complaints appointed
under the Commissioner for Administrative Complaints
Ordinance (Cap. 397) (who shall be an ex officio member
thereof), or a person nominated by him as his representative.

(2) The Chairman, any Vice-Chairman and any other member appointed
under subsection (1)(a)—

(a) may be reappointed upon expiry of their respective terms of

office; and
. (b) may resign his office by notice in writing to the Governor.
(3) If, for any period—

(a) the Chairman, any Vice-Chairman or any other member
appointed under subsection (1)(a) is precluded by illness, absence
from Hong Kong or any other cause from exercising his
functions; or
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«Z B4 ” (Council) 8% 3 BRI E IR ERERE
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(b) the office of any one of them is vacant pending a new
appointment or reappointment,
the Governor may appoint another person to act in his place during that period
and as such to exercise and perform all the functions, powers and duties of the
Chairman, Vice-Chairman or member, as the case may be.

5. Meetings of the Council

(1) The Council shall meet as often as is necessary, and at such times and
places as the Chairman or in his absence, one of the Vice-Chairmen may
appoint from time to time for the purpose of exercising its functions.

(2) The following provisions shall apply to every meeting of the Council
and subject thereto the Council may regulate its own procedure—

(@) at any meeting of the Council, 5 members or 1/3 of the number of
members, whichever is the lesser, shall form a quorum;

(b) the Chairman shall preside or in his absence, the members
present shall appoint one of the Vice-Chairmen to preside or, if
both the Chairman and the 3 Vice-Chairmen are absent, the
members present shall appoint one of themselves to preside;

(¢) every question shall be determined by a majority of votes of the
members present and voting thereon;

(d) in the event of an equality of votes the member presiding shall
have a casting vote in addition to his ordinary vote;

(¢) anything which may be done at a meeting of the Council may be
done by the circulation of papers for the consideration of
members; and a resolution signed by a majority of the members
shall be as valid and effectual as if it had been passed at a meeting
by the votes of the members so signing.

6. Appointment of Secretary

(1) The Governor shall appoint a public officer to act as the Secretary of
the Council who shall not be a member of the Council.

(2) The Council shall determine the duties of the Secretary, and may
delegate to him such authority as may from time to time be required.

7. Functions of the Council

The functions of the Council shall be—
(@) to monitor and, where it considers appropriate, review the
manner in which complaints are handled by the police force;
(b) to keep under review the statistics referred to in section 8(1)(e);
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(c) to identify any faults or deficiencies in the procedures adopted by
the police force which lead to or might lead to complaints;

(d) to make recommendations in respect of the handling of any
complaint or the action taken or to be taken in connection with
any complaint to the Commissioner or, if it considers
appropriate, to the Governor.

8. Powersof the Council

(1) The Council may, where it considers appropriate—

(a) require the Commissioner to submit to the Council a report on
any complaint, to provide any information, file, document or
material relating thereto or to clarify any fact or discrepancy
pertaining thereto;

(b) require the Commissioner to investigate or reinvestigate any
complaint or any matter relating to a complaint;

(c) interview any witness for the purpose of exercising its functions
under this Ordinance;

(d) require the Commissioner to provide an explanation in respect of
any action that has been taken by the police force arising out of a
complaint;

(e) require the Commissioner to compile and submit to the Council
statistics of the types of conduct of members of the police force
that lead to complaints;

(f) monitor, review or report on any action taken by the police force
in respect of a complaint;

(g) do all such other acts as are reasonably necessary for the exercise
or performance of all or any of the powers or duties of the
Council under this Ordinance or do any other thing which is
incidental or conducive to the exercise of the functions of the
Council.

(2) Notwithstanding section 4 of the Police Force Ordinance (Cap. 232),
the Commissioner shall comply with any requirement under subsection (1)(a),
(b), (d) or (e), unless he is satisfied that compliance with the requirement
would likely prejudice the security of Hong Kong or the investigation of any
crime.

9. Procedure, etc.

(1) Where the Commissioner has completed his investigation of a
complaint, he shall as soon as practicable submit a report of the investigation to
the Secretary of the Council which shall contain—

(a) asummary of the investigation;
(b) afinding of facts; -
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(c) the action taken or to be taken in respect of the complaint; and
(d) such other information as the Commissioner thinks necessary.

(2) The Council shall advise the Commissioner in writing of—

(@) its opinion on the investigation report submitted under
subsection (1);

() its findings, if any, in respect of the complaint to which the
investigation report relates; and

(¢) its recommendations, if any, in respect of the handling of the
complaint or the action taken or to be taken in connection with
the complaint.

(3) The Council may, if it considers appropriate, submit any of its
recommendations referred to in subsection (2)(c) to the Governor.

(4) The Council shall discuss from time to time with the Commissioner or
his representatives nominated in that behalf any issue arising from the
monitoring or review of any action taken by the police force in respect of a
complaint.

10. Interview with witness

(1) At any time after the Commissioner has submitted an investigation
report in respect of a complaint to the Council pursuant to section 9(1), the
Council or any one or more of its members may interview any witness in
connection with the complaint.

(2) The Council may designate one or more of its members to conduct an
interview and decide whether any other person shall be present at the interview.

(3) Every interview shall be conducted in private.

(4) No barrister or solicitor shall have a right of audience before the
Council unless he is acting on his own behalf as a witness, but he may
accompany a witness during an interview if the Council or the member or
members conducting the interview thinks or think fit.

(5) Unless the Council decides otherwise, a witness under the age of 16
shall attend an interview with his parent or guardian or a person over the age of
18 who has an interest in the welfare of the witness and is in the opinion of the
Council or the member or members conducting the interview an appropriate
person to be present at the interview.

(6) The Council shall keep a record of every interview and such record
shall not be used other than for the purpose of exercising its functions under
this Ordinance.

(7) Subject to this Ordinance, the Council may regulate the procedure of
conducting interviews.
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11. Secrecy

(1) Every member of the Council shall, subject to subsections (2) and (3),
maintain secrecy in respect of all matters that arise from any complaint and
come to their actual knowledge in the exercise of their functions.

(2) Subsection (1) shall not apply so as to prevent any member of the
Council from—

(@) disclosing in the course of any criminal, civil or disciplinary
proceedings in respect of which a complaint is relevant, any
matter relevant to those proceedings;

(b) reporting evidence of any crime to such authority as he considers
appropriate;

(¢) disclosing to a person any matter referred to in subsection [¢)]
which, in the opinion of the member, may be ground for a
complaint by that person.

(3) The Council may disclose in any report made by it under this
Ordinance any matter that in its opinion ought to be disclosed in order to
establish grounds for its conclusions and recommendations, other than a matter
in respect of which the Governor certifies that its disclosure might prejudice
security, defence or international relations (including relations with any
international organization) in respect of Hong Kong or would otherwise be
contrary to the public interest.

(4) Any member of the Council who fails to comply with subsection [¢))
commits an offence and is liable on conviction to a fine at level 5 and to
imprisonment for 2 years.

12. Protection to members

A member of the Council shall have such and the like protection and
privileges in case of any action or suit brought against him for any act done or
omitted to be done in the execution of his duty as is by law given to any
magistrate acting in the execution of his office.

13. Report

(1) The Council shall in each year make a general report to the Governor
concerning the exercise of the functions of the Council under this Ordinance
during the previous year.

(2) In addition to the report referred to in subsection (1), the Council may
from time to time make such other reports to the Governor as it deems
necessary.

(3) The Governor shall cause the report referred to in subsection (1) to be
laid before the Legislative Council.
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14. Power of Governor to make regulations

The Governor may by regulation provide for—

(a) thedischarge by the Council of additional functions and duties;

(b) the time, place and manner, when, where and in which the
Council shall exercise and perform its functions and duties;

(¢) the Council being assisted by such other persons and classes of
persons as may be prescribed, in the exercise and performance of
all or any of its functions and duties;

(d) any other matters required by or under this Ordinance;

(e) generally, the carrying out of the provisions of this Ordinance.

15. Transitional provisions

(1) Where any matter or thing has been commenced by or under the
authority of the Independent Police Complaints Council existing immediately
before the commencement of this Ordinance, such matter or thing shall be
carried on and completed by the Council after such commencement.

(2) Every person who immediately before the commencement of this
Ordinance holds an appointment as the Chairman, a Vice-Chairman, a member
or the Secretary of the Independent Police Complaints Council shall continue,
as from such commencement but subject to the terms of his appointment, to be
the Chairman, a Vice-Chairman, a member or the Secretary of the Council, as
the case may be, for the purposes of this Ordinance.

Explanatory Memorandum

This Bill seeks to provide a statutory basis for the Independent Police
Complaints Council, the principal function of which is to monitor and review
investigations by the Royal Hong Kong Police Force into complaints against
the police.

2. Clause 2 contains the definitions necessary for the interpretation of the
Bill.

3. Clause 3 provides for the continuance of the Council.

4. Clause 4 sets out the membership of the Council and provides for the
appointment of its Chairman, Vice-Chairmen and members.

5. Clause 5 provides for the procedure at meetings of the Council.
6. Clause 6 provides for the appointment of the Secretary of the Council.
7. Clauses 7 and 8 provide for the functions and powers of the Council.
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8. Clause 9 sets out the working procedures between the Council and the
police.

9. Clause 10 provides for the procedures of conducting interviews with
witnesses.

10. Clause 11 imposes upon the Council a duty to maintain secrecy except in
certain circumstances.

11. Clause 12 extends the same protection and privileges to members of the
Council as are given to magistrates.

12. Clause 13 requires the Council to make reports to the Governor.
13. Clause 14 empowers the Governor to make regulations.

14. Clause 15 contains transitional provisions.
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