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HxEF&a LT TERKiIdAER -
Mr Andrew CHENG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 24 were present, eight were in favour of the motion, 15 against it
and one abstained; while among the Members returned by geographical
constituencies through direct elections, 19 were present, 12 were in favour of the
motion and six against it. Since the question was not agreed by a majority of
each of the two groups of Members present, she therefore declared that the
motion was negatived.
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(2006 FEBHTHAR (E5]) KRHAEE)
CITY UNIVERSITY OF HONG KONG (AMENDMENT) BILL 2006

DR RAYMOND HO: Madam President, I move that the City University of
Hong Kong (Amendment) Bill 2006 (the Bill) be read the Second time.

In 2003, the City University of Hong Kong (the University) undertook a
review of its governance in response to the recommendations in the University
Grants Committee Higher Education Review Report (the Report), referred to as
the Sutherland Report, published in March 2002. The Report recommended:
"That the governing body of each university carries out a review of the fitness
for purpose of its governance and management structures. Such an exercise
will necessarily include a review of the relevant Ordinances and, where
appropriate, proposals for legislative changes should be made."

The Report also commented on a number of features of the governing
bodies in Hong Kong, one of which was size. The Report stated: "The
governing bodies of the universities generally have a membership with numbers
which contrast starkly with the small size of decision-making bodies in most
private business. "

The University established a Review Committee on University
Governance and Management (the Committee) in 2003 under the Chairmanship
of the Honourable Mr Justice Patrick CHAN with membership drawn from the
University Council and independent external advisors. The Committee was
charged with the task of reviewing the University's governance structure and to
recommend changes where appropriate for the University Council to consider.
One of the main recommendations of the Committee was that the size of the
University Council be reduced and its composition changed to reflect the
changing environment within which the University is now operating.

The Committee's arguments for the proposed changes were as follows:

1. As the supreme governing body, the ultimate responsibility for the
Institution rests with the University Council including fiduciary
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responsibility for the academic integrity and financial health of the
University. For practical reasons, the University Council has the
power to delegate but is ultimately responsible for the proper
functioning of the University. The University Council should be
responsible for setting the mission and strategic direction of the
University and negotiating the role of the University with the
Government. It should also monitor the operation of the
University to ensure that the programme of activities is consistent
with its agreed mission.

2. The Committee investigated the, then, current work of the
University Council and concluded that it was too heavily involved in
operational matters of the University and there should be greater
in-depth debate on major strategic issues.

3. If the University Council was to become more proactive and
involved in setting the role, mission and strategic directions of the
University, the Committee viewed that this could not be done
effectively with a body of over 30 members. The Committee was
also concerned that the composition with respect to the balance of
internal and lay members was not appropriate.

4. The Committee consulted a large number of stakeholders and the
majority of the feedback suggested that the current University
Council was rather large and that the representation of internal
members could be reduced. The Committee believed that, given a
greater involvement of the University Council in planning the future
direction of the University, its size should be reduced. The views
from management could be represented effectively by the President
and one or two members of the senior management team. Hence, a
shift in the balance of membership towards lay members was
recommended.

5.  The recommendations on the change to the composition of the
University Council were approved by the University Council at its

30th meeting held on 24 November 2003.

Let me brief Members on the contents of the Bill.
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The changes proposed in the Bill simply relate to the membership of the
University Council. The proposed changes will reduce the number of members
from the current maximum of 37 to 20. The existing ordinance specifies the
membership as follows:

- President

- Deputy President

- not more than four Vice-Presidents

- not more than five Deans

- not more than three Public Officers

- 18 lay members

- three members of staff

- Chairman of Convocation

- President of the Students' Union

In line with the recommendations of the Committee, the proposed Bill
would reduce the size to a total of not more than 20 with a new constitution as
follows:

- President

- Deputy President

- one staff elected from the Senate

- one staff elected by all staff

- one student elected by the students

- 15 lay members
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Of the 15 lay members seven would be appointed directly by the Chief
Executive and eight would be appointed by the Chief Executive on the
recommendation of the University Council.

This is the essence of the proposals in the Bill. It is proposed that the
amendments to the current ordinance should be introduced on 1 January 2007.
This coincides with the expiry of the terms of office of the majority of the current
members and will minimize the need for any transitional arrangements arising
from the reduction in the size of the University Council.

For Members' information, the majority of the eight University Grants
Committee-funded universities in Hong Kong have taken, or are undertaking, a
review of their governance as recommended in the Report. Both the University
of Hong Kong and The Chinese University of Hong Kong have completed their
reviews and both are reducing the size of their Councils to improve the
effectiveness of their governance. The University of Hong Kong has reduced
the size of its Council to a maximum of 24 members compared to their previous
size of 54. It is understood that The Chinese University of Hong Kong is
considering a similar reduction from the existing membership of 57.

I believe the proposals put forward in the Bill will improve the
effectiveness of the University Council and enable it to better perform its
primary role of setting the mission and strategic direction of the University.
The proposals will also improve the governance structure of the University by
ensuring that the balance between the lay members and internal members is more
appropriate.

For all the reasons mentioned above, I hope Members will support the Bill.
Thank you, Madam President.
FE: RBRAERS MR GFHEEAER - (2006 EFEMATARE (EF]) K
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Resumption of debate on Second Reading which was moved on 21 June 2006
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Third Reading of Members' Bills
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HONG KONG SOCIETY FOR THE PROTECTION OF CHILDREN
INCORPORATION (AMENDMENT) BILL 2006

MR BERNARD CHAN : Madam President, the

Hong Kong Society for the Protection of Children Incorporation (Amendment)
Bill 2006

has passed through Committee without amendment. I move that this Bill be
read the Third time and do pass.
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DR DAVID LI: Madam President, I move that Dr YEUNG Sum's motion be
amended.

It is three months to the day that the Administration embarked on a
nine-month consultation exercise on the need to broaden the tax base, and on the
suitability of introducing a Goods and Services Tax (commonly known as "GST")
in order to achieve that aim.
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The Financial Secretary explained at the time that an unusually long
consultation period was necessary in order to allow the community to study the
issue of broadening the tax base carefully, rationally and in depth.

The consultation document sets out the Administration's position on the
need to broaden our tax base by means of a GST. It also seeks feedback from
the community on whether it shares such views and, if not, what options we may
explore.

It asks, for example, whether we agree that a GST is an appropriate means
to broaden Hong Kong's narrow tax base; what our views are on the proposed
GST framework, and on the proposed compensation measures.

In this past week, it was revealed that over 1 300 responses have been
received to date. This very powerfully demonstrates the community's interest
in participating in the consultation exercise. [ have no doubt that many
organizations wish to use the remaining period to collect the views of their
members before making submissions.

The motion now before us would have the Administration rule out a GST
as a means to broaden the tax base. The motion does not ask that the
consultation exercise should end. However, it asks us to prejudge a very
complex and very important issue.

I submit that it would be irresponsible in the extreme for this Council to
support the original motion, unless Members are also willing to put on the record
their considered views on the need to broaden the tax base. The International
Monetary Fund (IMF) has for many years spoken of the danger of our narrow
tax base. What arguments do Members have to refute the IMF?

Some Members may support broadening the tax base, yet oppose a GST.
What other measures can we introduce, in line with the principle of maintaining a
low and simple tax regime?

With our rapidly-ageing population, the narrowness of our existing tax
base is a problem that will only get worse over time. Increasing demands will
be placed on Government services such as health care and social welfare. Yet
the proportion of the population subject to tax will shrink, unless we make
preparations to broaden the tax base.
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Some argue that there is no need to act, as the problems are not urgent.
Today, our economy is thriving and our revenue sources are strong. However,
there is no better time than now to lay a strong foundation for our future.

In addition, broadening our tax base will enhance Hong Kong's
international competitiveness. It will enable us to keep in step with the global
trend of reducing direct taxation.

Some may feel that international competitiveness is not of interest to them.
This, to borrow a phrase from the Secretary for Financial Services and the
Treasury, the Honourable Frederick MA, would be short-sighted.

A competitive economy attracts more economic activity. Companies are
able to offer more and better jobs for our workforce. We will all benefit.

In preparing its 2002 report, the Advisory Committee on Broadening the
Tax Base (the Committee) identified eight widely-accepted principles under
which a good tax system should operate: economic neutrality; fairness;
effectiveness; efficiency; certainty and simplicity; flexibility; international
competitiveness; and finally, revenue yield.

The Committee then considered a number of taxes against these yardsticks,
and conducted a public consultation. The options considered included:
increasing salaries and profits tax rates; increasing stamp duty on property;
reducing salaries tax allowances; increasing rates on property, and introducing
taxes on capital gains, interest or dividends.

At the end of that process, the Committee concluded "that a GST is the
only new tax with the long capability to broaden the tax base that is not
incompatible with Hong Kong's international competitiveness".

Members may believe that the options considered were not very
imaginative. Let us then hear other options during the debate today, and
through the remaining six months of the consultation.

Recent opinion polls show a large majority in Hong Kong is against a GST.
A number of questions have been raised, and deserve a response from the
Administration. For example:
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- How will the Administration use GST revenue over the long term?
Does it intend to increase entitlement programmes in future, or
simply maintain existing standards?

- Will rising health service costs be funded through a GST or through
other means?

- What is the full administrative cost of implementing a GST,
including both public and private costs, and the cost of all relief
measures?

- Would a GST deal a blow to our reputation as a shopper's paradise,
even with a suitable tourist refund scheme?

- How much will GST affect the poor, given the proposed relief
measures?

- Will GST be a burden to business, particularly small and medium
enterprises, and if so, should any relief be provided?

- Will GST indeed be a more stable source of revenue?

- Are other measures suggested to date, such as an electricity tax, a
viable alternative to a GST?

I am certain that Honourable Members have many more questions to ask.
The Administration should take these questions very seriously. Taxation is a
compact between all members of society. Hong Kong has thrived on a low and
simple tax regime. The Administration must do a better job in explaining why
it proposes to introduce new taxes.

I think that this would be a more productive exercise than seeking to stifle
debate on the important topic of broadening our tax base.

For that is what this Council will do, if it passes the very negative motion
proposed by my good friend, Dr YEUNG Sum.
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This Council must not simply reject the consultation, and leave crucial
questions unanswered. We cannot let the Administration off so easily.

I very much hope that Members will support my amendment, to encourage
the whole community to continue to contribute their valuable ideas to the present
consultation exercise.

Madam President, I so submit.
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MR BERNARD CHAN: Madam President, the Government often says it wants
to forge a consensus in the community. And it has succeeded. Just about

everyone in Hong Kong agrees that they do not like the proposal for a Goods and
Services Tax (GST).

In some ways, this is not surprising. No one likes having to pay tax, and
the whole point of a GST is that everyone pays it. So obviously, there is no
way a GST is going to be popular.

This public consultation exercise is not just an attempt to measure public
opinion. It is aimed at encouraging public debate. It is also a sincere and
serious attempt to stimulate new ideas and suggestions.
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There are many arguments against a GST, and it is easy to come up with
them. But it is much harder to come up with convincing reasons why we do not
need such a tax, or what alternatives we could use.

The central reason for a GST is to broaden the tax base.

Most people accept that our current tax base is too narrow. We saw the
impact during the recession a few years ago. Revenues fell sharply and the
Government ended up with a serious deficit. It had no way to tell how long it
would take to get its books in order again.

However, there is also an argument that our narrow tax base reflects our
uneven distribution of incomes. If there is some truth to it, does it mean the
current narrow tax base is acceptable? Or fair? Or sustainable? Is it
healthier for the Government to rely on so few people and companies for such a
large share of the revenue?

If we accept a need to broaden the tax base, what are the alternatives to a
GST?

Would it be possible to broaden the existing salaries and profits tax net?
That would mean taxing more workers and more small companies. What about
the idea of a tax on all electricity and gas bills? It would be simple to collect
and would encourage energy conservation, but it would be painful for certain
heavy users of energy. Are either of those ideas actually better than a GST?

Of course, another alternative is to draw down the reserves when we hit
the hard times. This is fine so long as we have a surplus during good times.
But can we guarantee that? There is an argument that our reserves are too high.
But even if that is true, it still does not offer us a sustainable and dependable,
long-term source of revenue.

And then we have the ultimate alternative. And that is, quite simply, to
cut the Government's spending. And that leads us to another question — which
areas would you want to cut first?

Cutting expenditure is a viable alternative. If we do face a long-term
problem of matching revenues with spending, and if the community strongly
resists new forms of tax, it will be our only option. Thank you.
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Dr YEUNG Sum rose to claim a division.

IR BHREEERLARR - RRGEEBZEL 3 p#ERET -

ﬂl
\]]]1

R BAEMBRR -

FTE: BRI MNEEEHENRER - WERKEME » HEFEIEER - TER
e S
EEE S :
Functional Constituencies:
M RER  FTEHEEE BHEZE HEELZFENEEEZEERK

RWEEE  ROOLKE  RIFXFHEE  BHERE  HFEERE @
EHEE  FREEE  HHFEE > TEEZEE  FEEBZEES  MERRKE
REERE  HRPEE REMERERE  HECHEEREEERENS -
HEGhE A B E R E R

7

Geographical Constituencies:

i

FIRBGHEE  SHENEE LK RAET

\

3

HIL®REE  MR{LCEE  REFFRE g E  WENKEE 2ED

mE > BREE %ﬂ%%ﬁ FENZEE  ZEEEEE HAREHE - EH

mm§§~%$%n CREMGER  FERKEREE  ZFEERE  RROGE
%%%%E&%%wﬁﬁﬁﬂ

p=

1]

N
\

=

H

m
p={111
il
>k

\



LE®E — 2006 &% 10 A 19 H
LEGISLATIVE COUNCIL — 19 October 2006 355

ETHEEGEREERERR -

FREEMCHEEEERELNFEE - H 23 AMHFE -5 ABRK - 16 AN
Ho2 A NEHE MHETEEEERELNZES - A 23 AHE - 3 NERK

19 ANH - HINEERESHA DEFERE A DUEF BB R EE

B IE R SR -

THE PRESIDENT announced that among the Members returned by functional
constituencies, 23 were present, five were in favour of the amendment, 16
against it and two abstained; while among the Members returned by geographical
constituencies through direct elections, 23 were present, three were in favour of
the amendment and 19 against it. Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the amendment was negatived.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 24 were present, 17 were in favour of the motion, two against it
and five abstained; while among the Members returned by geographical
constituencies through direct elections, 26 were present, 23 were in favour of the
motion and two against it.  Since the question was agreed by a majority of each
of the two groups of Members present, she therefore declared that the motion
was carried.
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Ms Emily LAU rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 19 were present, 14 were in favour of the amendment and five
abstained; while among the Members returned by geographical constituencies
through direct elections, 18 were present, seven were in favour of the
amendment, two against it and eight abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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Mr Albert CHAN rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 19 were present, eight were in favour of the amendment, nine
against it and two abstained; while among the Members returned by geographical
constituencies through direct elections, 18 were present, 10 were in favour of the
amendment, two against it and five abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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Ms Emily LAU rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 19 were present, 17 were in favour of the amendment and two
abstained; while among the Members returned by geographical constituencies
through direct elections, 18 were present, 11 were in favour of the amendment,
two against it and four abstained. Since the question was agreed by a majority
of each of the two groups of Members present, she therefore declared that the
amendment was carried.

TR REERE  KAULBESER -FE3D 108 -

PESHE: EE - B REBRH SR 17 CHABS 5 ML/
FHEH - SHENNSBEESE . B - A1 R0 sk

FHEEmES - JLEHARELRES ZEHERIPRTEE B
ERNRIREMENER -

HEH LI AMTRREENES  BEAFERT OG- I &E
HREXERTILEG SIS G HB XML ERESEA] -

KRR LHRAEHBRFEEEEHER DR LIE - S48 frEHE BN
AW & IR A MG F  BEAE —REDH R - 2RMEZEEREHELY
gt - WMAEFESI#EL & £ 2R -

HARSHHSUEEXFEHRE -T2 KA MFEEREZERTE
B THEGHREHEENE > WAHBEMERE - M8 7EFRKRSR - KWk
iR rfmag s EAE  RMEREBERMOLE - BEDREMHK - 2REAE
By o i DAL R - XA E R - A AE RS o AN WA R
FHECEHZ T ~ERFNEE st RMHEREM XK HEE B2 R
ERY - Z# LR -

EFREHRBEASMCENNGFRAEERS  HREBEZHEEFHEVEE - CAR
CHEEBLER  TLUESE - WAEMERR  BRUFET -

(MERT)



LE®E — 2006 &% 10 A 19 H
402 LEGISLATIVE COUNCIL — 19 October 2006

TR KHWBET -

(RERT)

REZHFBELITEKRGILHRE -
Mr Andrew LEUNG rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 19 were present, 17 were in favour of the motion as amended and
two abstained; while among the Members returned by geographical
constituencies through direct elections, 17 were present, 10 were in favour of the
motion as amended, three against it and three abstained. Since the question was
agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion as amended was carried.

TrEii

NEXT MEETING

FE: RBEESHARE - KEE 200644 10 H 25 HEHH = E4 11 FiEE o
EEFREE 12 25 kg -

Adjourned accordingly at twenty-five minutes past Twelve o'clock in the
Morning.
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(ii)

club that has been
included in the
list of qualified
establishments
maintained under
the Smoking (Public
Health) Ordinance.
The smoking ban
will apply to this
room with effect
from 1 July

2009." s &

(B A {r] £ ftb 51 BA 55 Ay
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R\ (EE (R RRE
£ BENEE
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By = & RS 2009
FTHAHIHEERE
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maintained under
the Smoking (Public
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indoor area in this
establishment with
effect from 1 July

2009." K
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Annex I

SMOKING (PUBLIC HEALTH) (AMENDMENT) BILL 2005

COMMITTEE STAGE

Amendments to be moved by the Secretary for
Health, Welfare and Food

Amendment Proposed

By deleting the clause and substituting -
“2, Commencement
(1) Except as provided in subsections {(2) to
{4), this Ordinance shall come into operation on
the day on which this Ordinance is published in the
Gazette.
(2) The following provisions shall come into
operation on 1 January 2007 -
(a) section 4{a), (c), (d), {(e), (ea)
and (f);
{(b) section 4(h) (only in relation to
the new definitions of “indoor” and
“school”);
{c) sections 5 to B;
(d) =sections 13, 15, 17 and 19(b);
(e} sections 20 to 22A;
{(fy sections 31A, 34 and 35A;

(gy section 3€&(aa), (ea) and (£); and
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{h) section 38 (only in relation to
sections 2 and 8 of Part 2 of the
new Schedule 6}.
(3} Section 14(b) shall come into operation
on 1 November 2007,
{4) Sections 1l4{a), 35 and 36(ab) and (=)

shall come intc operaticn on 1 November 2009,",

(a) By deleting paragraph (c¢) and substituting -
“(c) Dby repealing the definition of “manager” and
substituting -

““manager” (FHEA), in relation to a no

smoking area or a public transport
carrier, means -

(a) any person who is
responsible for the
management or is in charge
or control of the no
smoking area or public
transport carrier, and
includes an assistant
manager and any person
holding an appointment
analogous to that of a
manager or assistant

manager; or
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(b)

{c)

(d)

(b} 1in the case where there is
no such person in relatien
to any premises, the owner

of the premises;”;”.

By adding -

n (ea)

in the definition of “public transport
carrier”, by repealing “while the public bus,
public light bus, taxi, train, light rail
vehicle, car, tramcar or ferry vessel is,
subject to Schedule 1, carrving members of the

public®; .

In paragraph (f), by deleting paragraph (b) of the

proposed definition of “restaurant premises” and

substituting -

A3 (b)

any other trade or business the purpose of
which is for the sale or supply cf meals or
unbottled non-alcoholic drinks (including
Chinese herb tea}) for human consumption on the
premisas (whether or not it is carried on by a
person who is the holder of a licence under
the Hawker Regqulation (Cap. 132 sub. leg.

AIy)y:™.

In paragraph (h) -

(i} by deleting the proposed definition of

“bathhouse” and substituting -
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““phathhouse” (J#%E) means a bathhouse -

(a) that is within the meaning
of section 3(1l} of the
Commercial Bathhouses
Regulation (Cap. 132 sub.
leg. I}; and
{b} in respect of which a
licence granted under that
Requlation is in force:*;
(ii} by deleting the proposed definition of
“*domestic premises” and substituting -

““domestic premises” ({FF) means any

premises that have been constructed
ta be used, and are used, as a
private dwelling;";
(iii) by deleting paragraph (b) of the proposed
definition of “indoor” and substituting -
" (b} enclosed (whether temporarily or
permanently) at least up to 50% of
the total area on all sides, except
for any window or door, or any
closeable opening that functions as
a window or door;”;
(iv) by deleting the proposed definitions of
“post secondary school” and “public

market”;
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(v) in the proposed definition of “school”,
by deleting “, but excludes a post
secondary school”;

(vi) by deleting paragraph (a) of the proposed
definition of “workplace” and
substituting -

“(a) that is occupied for conducting a
business or non-profit making
undertaking; and”;

(vil) 1n paragraph (¢) of the proposed

definition of “EFHEHE”, in the Chinese

text, by deleting “ff +” and substituting
“AT
{viii) by adding -
““pathing beach” (yk#) means any bathing
beach specified in the Fourth
Schedule to the Public Health and

Municipal Services Ordinance (Cap.

132} :;
“escalator” (HERE) means an escalator

within the meaning of section 2(1)}
of the Lifts and Escalators {(Safety)

Ordinance (Cap. 327);

“massage establishment” (IFEERE) means a

massage establishment -
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{a) that is within the meaning
of section 2 of the
Massage Establishments
Ordinance (Cap. 266); and

(b) 1in respect of which a
licence granted under that

Ordinance is in force:
“public pleasure ground” (/Z\REEEH)

means a public pleasure ground
within the meaning of section 2(1)
of the Public Health and Municipal
Services Ordinance (Cap. 132);

“public swimming pool” (4VAE#k#E) means a
public swimming pool within the
meaning of section 2(1) of the
Public Health and Municipal Services
Ordinance (Cap. 132);

“stadium” (BB H) means a stadium within

the meaning of section 2{1l) of the
Public Health and Municipal Services

Ordinance {Cap. 132);".

(a) By deleting paragraph (a) and substituting -
“{a) by repealing subsection (1) and substituting -
(1) The areas described in Part 1

of Schedule 2 are designated as no
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smoking areas.

(1AA) Subsection (1) does not apply
to the exempt areas described in Part 2
of Schedule 2.

(1AB) The Director of Health may, by
notice published in the Gazette,
designate as a no smoking area the whole
or a part of -

(a) any area that consists of
the termini of 2 or more
modes of.public transport
and is used for effecting
and facilitating
interchange between them;
or

(b) any bus terminus of more
than one specified route
as defined in section 2 of
the Public Bus Services
Ordinance (Cap. 230).":”.

(b) By adding -
“(ba) by adding -

" (2A) Subsection (2) does not prevent
a person from smoking or carrying a
lighted cigarette, cigar or pipe if he is
exempt from that subsection under

Schedule 5.%;".
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(¢) In paragraph (c) -

(1) by deleting the proposed section 3(5);
(ii) in the proposed section 3(6), by deleting

“(1aA)” and substituting “ (1AB)”~.

6 By deleting the clause and substituting -
6. Display of signs where
smoking prohibited
Section 5 is repealed.”.
8 By deleting the clause and substituting -~
“8. Offences under Part II
Secticn 7(3) and (4) is repealed.”.
1l

By deleting the clause and substituting -
“1l1l. O©Offences under Part III
Section 10 is amended -
(a} in subsection (1), by repealing
“level 4” and substituting “level 5”;
{(b) in subsection (2) -
(i} by repealing “level 4” and
substituting “level 57;
(ii) by repealing “#{H"” and
substituting “ER";
{(c} by repealing subsection (3) and

substituting -
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*(3) Any manufacturer of
tobacco preoducts or his agent,
or any wholesale distributor of
tobacco products, who sells,
offers for sale or possesses
for the purpose of sale any
tobacco preoduct to which
section 8 or 9 applies commits
an offence if any packaging of
the product (including any
packet, retail container,
wrapping, and any label
attached to or printed on the
packaging or the product) -

(a) bears any term,
descriptor,
trademark,
figurative or
any other sign
that is likely
to create an
erronecus
impressicn that
the product is
less harmful to
health than

other tobacco
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products the
packaging of
which does not
bear such term,
descriptor,
trademark,
figurative 6r
sign; ox
promotés the
product by any
means that is
false,
migleading,
deceptive or
likely to create
an erroneous
impression about
its
characteristics,
health effects,
hazards or

emissions.

(4) A person who commits

an offence under subsection (3)

is liabkle on summary conviction

to a fine at level 5.%.".
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i3 By deleting the clause and substituting -
“13. Tobacco advertisements in printed
publications

Section 11 is amended -

(a) in subsection (2} (), by adding
“printed,” after “document”;

(b} in subsection (3}, by repealing
everything after “publication” and
substituting “that is published for
the tobacco trade or as the “in
house” magazine of any company

engaged in that trade.”.”.

15 (a) In paradgraph (a), by deleting the proposed section
14(3) (b) and substituting -
“(b) does not form a prominent part of the
advertisement or object.”,
(b) In paragraph (c), by deleting the proposed section
14 (4A) (b) and substituting -
“{b) that the name does nct form a prominent part
of the advertisement or object; and”.
(c) In paragraph (d), in the proposed section 14(6) -

(1) 1in paragraph (a) (ii) (B), by deleting

L3} 7’

or”;
(ii) by deleting paragraph (h) and

substituting -



VLR E — 2006 F 10 B 19 H
LEGISLATIVE COUNCIL — 19 October 2006 461

“{b} one price board if -

(i) it lists only the names
and prices of the tobacco
products offered for sale
in the premises;

(ii) it is of a size not
greater than I 500 square
centimetres;

{iii} each item on the board
containing the name and
price of one type of
tobacco product is of a
size not greater than 50
square centimetres; and

{iv) it bears a health warning
in the prescribed form and
manner; or

(c) 1in the case of a shop in which
nothing except cigars and cigar
accessories are offered for sale, 3
sets of catalogues, each listing
only the names and prices of the
cigars offered for sale in the

shop.”.

New By adding -
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“16A. Offences under Part IV

Section 15(1) is amended by repealing “level

4" and substituting “level 5”.7.

18 {a) By deleting the proposed section 15E and
substituting -
“15E. Interpretation of Part IVB
In this Part -

“relevant offence” (ERIFEfr) means any offence

under this Ordinance other than an offence

under Part III;
“relevant provision” (EWM#EL) means any provision

of this Ordinance other than a provision of
Part III.”.
(b) By deleting the proposed section 15G and
substituting -

“15G. General powers and duties of
inspectors

(1) Without limiting any other provisions of
this Ordinance, an inspector may, subject to
subsections (2) and {3) and on production of his
authority as an inspector if requested, do all or
any of the following -

(a) at any time enter any place in which
the inspector reasonably suspects
that a relevant cffence has been or

is being committed;
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(b)

{c)

(d)

(e)

at any reasonable time enter and
inspect a no smoking area in a
public place for the purpose of
ascertaining whether the relevant
provisions are complied with:

seize any thing that appears to the
inspector to be evidence of any
relevant coffence;

reguire any person to give his name
and address and to produce proof of
identity if the inspector reasonably
suspects that the person has
committed a relevant offence;

take photographs or make sound or
video recording fcr the purpose of
obtaining evidence 1in connection
with any relevant offence;

require any person to produce for
inspection documents or records
under the control of the person for
the purpose of enabling the
inspector to ascertain whether the
relevant provisions are complied
with;

make coples of all or any part of

any such documents or records;
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{(h) require any person to provide the
inspector with such assistance or
information as is reasonably
necessary to enable the inspector to
exercise any power or perform any
duty conferred or imposed by this
Ordinance.

{2) An inspector shall not enter under
subsection (1) (a)} -

(a) any domestic premises; or

{b} any correctional facility without
the approval of the Commissioner of
Correctional Services.

{(3) An inspector shall not enter under
subsection (1) (k) any public place that is a common
part of any premises to which the public are not
entitled or permitted to have access.

{4} A person who wilfully obstructs an
inspector who is in the exercise of a power or the
performance of a duty conferred or imposed by this
Ordinance commits an offence and is liable on

summary conviction to a fine at level 3.
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(5) A person who fails to give his name and
address or to produce proof of identity when
required to do so under subsection (1) (d), or who
then gives a false or misleading name or address
commits an offence and is liable on summary

conviction to a fine at level 3.

15GA. Disposal of property seized by
inspectors

If an inspector seizes any property while
exercising a power or performing a duty conferred
or imposed by this Ordinance, section 102 of the
Criminal Procedure Ordinance (Cap. 221) shall apply
as if the inspector were the police within the
meaning cf that section and such property were
property that had come into possession of the

police in connection with a criminal offence.”.

By deleting the clause and substituting -
%19, Regulations and Orders
Section 18 is amended -
{a) by repealing subsection (2} and
substituting -
“(2) Subject to the
regulations, the Secretary may by
order in the Gazette prescribe all

or any of the follewing matters -
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{a) the form (including
specifications) of -
{i) any notice
that
smoking is
prohibited;
{1i) any health
warning;
and
(iii) any
indication
of tar and
nicotine
yields;

(b) the manner in which
any of the matters
referred to in
paragraph {a) is to
be displayed.”;

{b) by repealing subsecticn (2) {(a){i) (as
substituted by paragraph (a) of this

section).”.

20 By deleting the clause and substituting -
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“20. Schedule 2 substituted

Schedule 2 is repealed and the following

substituted -
“SCHEDULE 2 [s. 3(1)
& (lAA}]
DESIGNATED NO SMOKING AREAS
AND EXEMPT AREAS
PART 1
DESIGNATED NO SMOKING AREAS
Item Type of area
1. Any cinema, theatre or concert hall.
2, Any public lift.
3. Any escalator.
4, Any amusement game centre.
5. Any child care centre.
6. Any school.
7. Any specified educational

establishment.

8. Any approved institution.
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10.

11.

1z2.

13.

14.

15.

Any place of detention.

Any place of refuge.

Any reformatory school.

Any hospital.

Any maternity home.

Any public pleasure ground other than a

bathing beach.

The feollowing areas within any bathing

beach -

{a)

(b)

any part of the waters set aside
for the sole use of swimmers under
section 10 of the Bathing Beaches
Regulation (Cap. 132 sub. leg. E}
(which includes any beach raft and
any other thing on the surface of
or above those waters);

the shore covered with sand or
stones, together with any
structure, showering facilities or

natural feature on such shore; and
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16.

17.

(€]

any area specified under section
107(3) of the Public Health and
Municipal Services Ordinance (Cap.
132) to be used as a barbecue
area, camp site or children’s play

area.

The following areas within any public

swimming pool -

(a)
(b)

{c)

(d}

any swimming pool;

any sidewalk immediately adjacent
to the swimming pool;

any diving board or other
apparatus or facility adijoining
the swimming pool; and

any spectator stand.

The following areas within any

stadium -

{a) any pitch;

{b) any running track;

(c) any sidewalk immediately adjacent
to the pitch or running track; and

(d) any spectator stand.
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i8.

19.

20.

The Hong Kong Wetland Park designated

under section 24(1) of the Country

Parks Ordinance (Cap. 208).

An indoor area in -

(a)

{c)
(d)
(e}
{£)

(g)

any

shop, department store or

shopping mall;

any market {whether publicly or

privately operated or managed):;

any

any

any

any

any

any

any

any

any

any

any

supermarket;

bank;

restaurant premises;

bar:;

karacke establishment;
mahjong-tin kau premises;
bathhouse;

massage establishment;
residential care home;
treatment centre; or

coemmunal quarters (as defined

in Part 3).

An indoor area in a workplace or public

place to the extent that it is not an

area described in any other item in

this Part.
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Ttem

PART 2

EXEMPT AREAS

Type of area

An area described in item 20 of Part 1

that is situated in domestic premises.

private quarters (as defined in

3.

3)

private quarters (as defined in
that are not situated within
the following -

child care centre;

school;

specified educational

establishment;

an approved institution;

Type 1
Part
Type 2
Part
any of
(a} a
(b} a
(c) a
(d)

(e) a
(f) a
(g) a
(h) a
(i} a

place of detention;
place of refuge;
reformatory school;
hospital;

maternity home.
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A bedspace apartment in respect of
which a licence or certificate of
exemption issued under the Bedspace
Apartments Ordinance {(Cap. 447) is in

force.

A room or suite of rooms in a hotel or

guesthouse if -

(a) a licence or certificate of
exemption issued under the Hotel
and Guesthouse Accommodation
Ordinance (Cap. 34%) is in force
in respect of the hotel or
guesthouse; and

(b) the room or suite of rooms is
being hired for use as sleeping

accommodation.

An area designated by the Airport
Ruthority as a smoking area as referred
to in section 16 of the Airport

Authority Bylaw (Cap. 483 sub. leg. A).

An area in a correctional facility that
is set aside for smoking by prisoners

who are allowed to do so in accordance
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with orders under rule 25 of the Prison

Rules (Cap. 234 sub. leg. A}.

8. An area that is -

(a) situated within a public pleasure
ground other than a bathing beach:;
and

(b} specified under section 107(3) of
the Public Health and Municipal
Services Ordinance {(Cap. 132) to

be used as a smoking area.

9. A room designated for cigar tasting in
a shop if all the following
requirements are complied with -

(a) the shop i1s engaged in the retail
sale of cigars;

(b} nothing except cigars and cigar
accessories are offered for sale
in the shop;

(c) the room is not used for smoking
except for the purpose of tasting
the cigérs, or samples of the
cigars, that are sold or offered

for sale in the shop:
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10.

(d)

(e)

the room is independently
ventilated and completely
partitioned off from the remainder
of the shop; and

no natural person is required to
enter the room while it is being
occupied for cigar tasting
{(whether or not he could have been
required to do so by contract or

otherwise).

A room designated for tobacco tasting

in the manufacturing or business

premises of a business engaged in the

tobacco trade if all the following

requirements are complied with -

{a)

{(b)

{c)

the business is not engaged in the
retail sale of tobacco products;
the tobacco tasting is carried out
for the purpose of conducting
research and development or
quality control of tobacco
products in the normal course of
the business;

the room is only used for carrying

out the tobacco tasting;
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(d)

(e)

the room is independently
ventilated and completely
partitioned off from the remainder
of the premises; and

no natural person, other than one
who carries out the tobacco
tasting, is required to enter the
room while it is being occupied
for the tobacco tasting (whether
or not he could have been required
to do sco by contract or

otherwise) .

PART 3

INTERPRETATION

In this Schedule -

“communal guarters” (HFIfE#&) means any

premises that are the living

accommodation provided by an employer to

2 or more employees, or to those

employees and their families, whether or

not any monetary censideration is

received by the employer for providing

the accommodation, but deoes not include -
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(a)

any room occupied exclusively
by one employee, or by that
employee and his family, within
any such accommodation; and

any such accommodation that is,
or forms part of, the private
dwelling of the employer or any

other person:;

“Type 1 private quarters” (F—HEFLAFESE) means

any premises that comply with the

following reguirements —

(a)

{b)

{c)

the premises are the living
accommodation provided by an
employer to one employee, or to
that employee and his family,
whether or not any monetary
consideration is received by
the emplover for providing the
accommodation;

the accommodation is cccupied
exclusively by that employee,
cr by him and his family; and
the klock of building in which
the accommodation is situated
consists only of such

accommodation and the common
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parts (if any) shared by such

accommodation;

“Type 2 private quarters” (E_HIAMESE) means

any premises that comply with the

fellowing requirements -

{a)

(b)

(c)

the premises are the living
accommodation provided by an
employer to one employee, or to
that employee and his family,
whether or not any monetary
consideration is received by
the employer for providing the
accommedation;

the accommodation is occupied
exclusively by that employee,
or by him and his family;

the accommodation is
permanently and completely
partitioned off from the
remainder of any area described
in Part 1 within which the

accommodation is situated; and
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{d} none of any window, door or
cther closeabkle cpening of the
accommodation opens to an
indoor part of that area

{except a common part).”.”.

New By adding immediately after clause 22 -
“22A. Schedule 5 added
The following is added -
“SCHEDULE 5 [s. 3(2A7)]

EXEMPTION FROM SECTION 3(2) OF THIS ORDINANCE

Exemption for live performance
or recording for film or
television programme

1. Interpretation of Schedule 5

{1} In this Schedule -

“film” (EE%®) means a film within the meaning
of section 2(1} of the Film Censorship
Ordinance (Cap. 392);:

“live performance” (HIB¥HE) means a
performance given or done before a live
audience, whether on payment or

otherwise, and includes the final

rehearsal of the performance:
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“performance” (F{E) means any play, show,

entertainment or any other kind of

performance;

“smoking act” (WE&{F) means smoking or
carrying a lighted cigarette, cigar or
pipe;

“television programme” (FEIREIEH) means a
television programme within the meaning
of section 2(1) of the Broadcasting
QOrdinance (Cap. 562).

{2) For the purposes of this Schedule, a
venue is a designated performance wvenue if it
is -

{a) situated in -

{i) a school other than
one that provides any
nursery, kindergarten
or primary education
within the meaning of
section 3(1) of the
Education Ordinance
(Cap. 279); or

{ii) a specified
educatiocnal

establishment; and
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(b) designated by the manager of
that school or establishment as
a venue for any live

performance.

2. Exemption for live performance

For the purpecses of section 3(2A) of this
Ordinance, a person who does a smoking act in
a no smoking area is exempt from section 3(2)
of this Ordinance if he proves that -

(a) he is performing in a live
performance, and his smoking
act forms part of the
performance;

(b} the no smoking area in which
the live performance takes
place is not a school or
specified educational
establishment except a
designated performance venue;

{c}) the manager of the no smoking
area has given his prior
permission for the live
performance with the smoking
act to take place in the no

smoking area, and in the case
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(d)

(e)

of a designated performance
venue in a secondary school
within the meaning of section
3(1} of the Education Ordinance
(Cap. 279), that prior
permission has been given in
writing;

the live performance takes
place only within the time and
at the location permitted by
the manager; and

the smeking act complies with
all the requirements specified
in relation to such an act

under section 4.

3. Exemption for recording for
film or television

programme

For the purposes of section 3(2A) of this

Crdinance, a person who does a smoking act in

a no smoking area 1ls exempt from section 3(2)

of this Ordinance if he proves that -

(a)

he is performing in a
performance, and his smoking
act forms part of the

performance;
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(b)

the performance is being
recorded for the production of
a film or television programme
{whether live or otherwise);
the film or television
programme is not, and does not
form part of, a tobacco
advertisement;

the manager of the no smoking
area in which the performance
takes place has given his prior
permission for the performance
with the smoking act to take
place in the no smoking area,
and in the case of a school
that provides any nursery,
kindergarten, primary or
secondary education within the
meaning of section 3{1) of the
Education Ordinance {(Cap. 279),
that prior permission has been
given in writing;

the performance takes place
only within the time and at the
location permitted by the

manager; and
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(£)

the smoking act complies with
all the requirements specified
in relation to such an act

under section 4.

4. Specified requirements for
smoking act

For the purposes of sections 2(e) and

3(f), the following are the reguirements

specified in relation to a smoking act -

(a)

(c)

the act does not expressly or
impliedly induce, suggest or
reguest any person to purchase
or smoke any tobacce product;
the act does not illustrate
smoking in a manner that is
calculated, expressly or
impliedly, to promote or
encourage the use of any
tobacce product:

the act does not illustrate the
package of any tobacco preduct;

and
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(d) the act does not illustrate any
gquality of any tobacce product
except for the purpose of
publicizing the harm of

smoking.”.”.

30 In paragraph (a), in the Chinese text, by deleting “H - ”

and substituting “}A .

New By adding immediately before clause 32 -
“31A. No smoking signs
Paragraph 2 of the Smoking (Public Health)
{(Notices) Order (Cap. 371 sub. leg. B} is

repealed.”.

32 By deleting “of the Smoking (Public Health) (Notices)

Order (Cap. 371 sub. leg. B)".

33 In the proposed paragraph 44A(4) -
(2) in sub-subparagraph (a), by adding “and” at
the end;
(P) in sub-subparagraph (b), by deleting “; and”
and substituting a full stop:

{c} by deleting sub-subparagraph (c}.
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New By adding -
“35A. Paragraph added
The following is added -

“5A. Health warning on price board
of tobacco products

(1) For the purposes of section
14(6) (b) (iv) of the Ordinance, this paragraph
applies to a price board that lists the names
and prices of the tobacco products offered for
sale in any premises.

{(2) The price board shall bear a health
warning in the form set out in Part IIIA of
the Schedule.

(3) The health warning shall be of a
size that covers at least 20% of the area of

the price board.”.”.

36 (a) By deleting paragraph (a) and substituting -
“(a) by repealing “[paras. 3, 4A, 4B, 5 & 8)” and
substituting “[paras. 3, 4A, 4AA, 4B, 5 & 8]%;:
(aa) by repealing “[paras. 3, 4A, 4AA, 4B, 5 & 8]”
(as substituted by paragraph (a) of this
section) and substituting “[paras. 3, 44, 1AR,

5, 5A & 817;
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(ab) by repealing “([paras. 3, 4A, 4AR, 5, 5A & 8]~
(as substituted by paragraph (aa) of this
section) and substituting “[paras. 3, 4A, 4AA,
SA & B]";".
(b) By adding -
“(ea) by adding -
“PART IIIA

FORM OF HEALTH WARNING ON PRICE BOARD
OF TCOBACCO PRODUCTS

HENERNRETR

W5 428 J2 L B

HKSAR GOVERNMENT WARNING

SMOKING KILLS

Specifications:

1. The form is rectangular in shape and
surrcunded by a black line as
demarcation.

2. The background colour is white.

3. The characters “BHERNFEBEFESETR” are
printed in 30 kyu (#).

4. The characters “RIBEDABE"” are printed

in 90 kyu (%) .
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5. All characters referred to in paragraphs

3 and 4 are printed in black and in “HER

g typeface.

6. The letters “HKSAR GOVERNMENT WARNING”
are printed in 30 points.

7. The letters “SMOKING KILLS” are printed
in 90 points.

8. All letters referred to in paragraphs 6
and 7 are printed in black and in Univers
Bold typeface, all capitals.

9. If the price board is smaller than 1 500
square centimetres, the characters and

letters of the health warning may be

proportionally reduced in kyu (#) and

points by reference to the specifications

in paragraphs 3, 4, 6 and 7.";".

Part 4 By deleting the Part and substituting -
“PART 4

TRANSITIONAL PROVISIONS

37. Section added

The Smoking (Puklic Health) Ordinance (Cap.

371) is amended by adding -
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38.

“19. Transitional provisions relating

to Smoking {(Public Health)
(Amendment) Ordinance 2006

Schedule 6 provides for the transitional
arrangements relating to the Smoking {Public
Health) (Amendment) Ordinance 2006 ( of

2006).".

Schedule € added
The following is added -
“SCHEDULE 6 [s, 19]
TRANSITIONAL PROVISIONS RELATING TO

SMOKING (PUBLIC HEALTH) (AMENDMENT)
ORDINANCE 2006

PART 1

REQUIREMENTS RELATING TO TOBACCO
PRODUCT PACKAGING

1. Interpretation of Part 1
In this Part, “appointed day” (f8EHH)
means the day on which the Smoking (Public

Health) (Amendment) Ordinance 2006 ( of

2006) 1s published in the Gazette.
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2. Sale of tobacco products with
pre—amendment health
warnings, etec.

(1) During the 12 months after the
appointed day, compliance with the relevant
provisions of this Ordinance as in force
immediately before the appointed day shall,
for the purposes of sections 8 and 9 of this
Ordinance, be deemed to be compliance with the
relevant provisions of this Ordinance.

(2) 1In this section, “relevant

provisions” (ERMH®E) means the provisions

relating to health warnings and indication of

tar and nicotine yields.

3. Offence relating to tobacco
product packaging

No prosecution shall be brought under
section 10(3) of this Ordinance in respect of
an act done during the 12 months after the
appointed day if that act would not have
constituted an offence under that secticon as

in force immediately before the appointed day.
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PART 2

DEFERMENT OF SMOKING BAN IN
LISTED ESTABLISHMENTS

Interpretation and application
of Part 2

{1) In this Part -

“Appeal Board” (LEFES®) means the Appeal
Board established by section 12;

“certificate of compliance” (S1ZEYHE) means a

certificate of compliance within the

meaning of section 2 of the Clubs (Safety

of Premises) Ordinance {Cap. 376);

“club-house” (®ik) means a club-house within

the meaning of section 2 of the Clubs

(Safety of Premises) Ordinance (Cap.

376);

“designated mahjong room” (¥HEMIEE) has the

meaning assigned to it by section 5(2);

“Director” (&) means the Director of Health;

“displayed name” (ER&H), in relation to an

establishment, means any name, style or

description of the establishment that

appears -

{(a) outside the establishment; or
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(b} on a signboard or any
advertising structure relating
to the establishment;

“exclusive entrance” (EHFAL), in relation to
an establishment, means an entrance that
leads exclusively to the establishment;

“licensee” (Ffh#EA) means a licensee within the
meaning of regulation 2(1) of the
Dutiable Commodities (Liquor) Regulations

{(Cap. 109 sub. leg. B):;
“liquor licence” (Jfi#) means a liquor licence

within the meaning of section 2(1}) of the
Dutiable Cormodities Ordinance (Cap.

109);

“list of qualified establishments” (SEBEMRE
¥) means the list maintained under
section 7(1);

"listed establishment” (FJ98#FT) means an

establishment with its name and address
included in the list of gqualified

establishments;
“person in charge” (BHA) -
(a} 1in relation to a qualified bar
that complies with section

4(1){¢) (i), means the licensee
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(b)

{c)

(e)

of the liquor licence that is
in force in respect of the bar;
in relation te a qualified bar
that complies with section

4(2) {(b), means the person who
has made an application
described in that section;

in relation to a qualified
club, means.the person in whose
name the certificate of
compliance for the club-house
is issued;

in relation-to a qualified
nightclub, means the licensee
of the liquor licence that is
in force in respect of the
nightclulk;

in relation to a bathhouse,
means the person to whom a
licence in respect of the
bathhouse is granted under the
Commercial Bathhouses
Regulation (Cap. 132 suk. legq.
I}:

in relation to a massage
establishment, means the person

to whom a licence to operate
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the establishment is issued
under the Massage
Establishments Ordinance (Cap.
266); and
{g) in relation to mahjong-tin kau
premises, means the person to
whom a licence is issued in
respect of the premises under
section 22 (1) (k) cf the
Gambling Ordinance (Cap. 148);
“prescribed sign” (EJHHIEEE) has the meaning
assigned to it by section B(2);
“qualified bar” (S§&MHEME) has the meaning
assigned to it by section 4;
“qualified club” (S&fEYFT) has the meaning
assigned to it by section 5(1);

“qualified establishment” (S§&¥5EFT) has the

meaning assigned to it by section 3;
“gqualified nightclub” (SE&EMBEHEE) has the

meaning assigned to it by section 6.
{2) This Part does not apply to any
premises that are under the management and

control of the Government.
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2. Smoking ban deferred in listed
establishments

Despite section 3(1) of this Ordinance, a
designation cf nc smoking area under that
section does not have effect before 1 July
2009 in relation to an indoor area if and only
for so long as -

{a) the area -
(i) is a designated
mahjong room in a
listed establishment
that is a qualified
club; or
(ii) 1s in any other
listed establishment;
and
{b) a prescribed sign is displayed
in relation to the
establishment in accordance

with section 8(1).

3. Qualified establishment
(1} For the purposes of this Part, an

establishment is a qualified establishment if

and only for so long as -
{a) the establishment is -

(i} & gualified bar;
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(11) a qualified club;
{(iii) a gualified
nightclub;
(iv) a bathhouse;
{v) a massage
establishment; or
(vi) mahjong-tin kau
premises; and

{b) the establishment complies with

all the entry restrictions.
(2) For the purposes of subsection
(1) {b}, an establishment complies with all the
entry restrictions if -

{a) no person under the age of 18
years is permitted to enter the
establishment;

(b} no person can enter the
establishment except through an
exclusive entrance;

{(¢) a sign in Chinese and English
is placed and kept in place in
a prominent position at each
exclusive entrance of the
establishment indicating that
no person under the age of 18
years is permitted to enter the

establishment; and
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{d) such signs are maintained in
legible condition and good

order.

4, Qualified bar

(1) For the purpcses of this Part, an
establishment is a qualified bar if all the
following requirements are cbmplied with -

{a) the establishment is a bar as
defined in section 2 of this
Ordinance;

(b} the establishment is
permanently and completely
partiticoned off from any other
establishment;

{c) either -

(i) a liquor licence
specifying the bar
and no other premises
as the licensed
premises is in force
in respect of the

establishment; or
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(i1} all the requirements
specified in relation
to the establishment
in subsection (2) are
complied with;

no displayed name of the

establishment contains “¥ZE”,

“@@n . \\gﬁn , \\_f;\-_h'-LOKn ; \\muaﬂ ,
“restaurant”, “café”,
“karacoke”, “internet” or
similar expressions; and

the establishment is not
engaged primarily in the sale

or supply of meals.

(2} For the purposes cf subsection

{1) (c) {ii), the follcowing are the requirements

specified in relation to the establishment -

(a)

a ligquor licence specifying the
bar as well as other premises
as the licensed premises is in
force in respect of the
establishment;

an application has been made
under Part IIT of the Dutiable
Commodities (Liquor)

Regulations (Cap. 109 sub. leg.
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B) seeking a liquor licence
that specifies the bar and no
other premises as the licensed
premises; and

{c) either -

(i) the application has
not been withdrawn or
refused yet; or

(ii) if the application
has been refused, the
decision to refuse
the application is
under appeal and has
not been confirmed

yet.

5. Qualified club and designated
mahjong room

{1) For the purposes of this Part, an
establishment is a qualified club if all the
following requirements are complied with -

{a) the establishment is a club-
house in respect of which a
certificate of compliance is in

force;
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{b) the club-house is open 24 hours
on any day on which it is open
to members and their
accompanied guests; and

(e} the establishment consists of
at least 10 designated mahjong
rooms.

(2) For the purposes of this Part, a
room in an establishment is a designated
mahjong room if -

{a) the room is furnished and used
for the purpose of playing
mahjong; and

(b} the room is permanently and
completely partitioned off from
the remainder of the

establishment.

6. Qualified nighteclub
For the purposes of this Part, an
establishment is a qualified nighteclub if all
the following requirements are complied with -
(a} a ligquor licence is in ferce in
respect of the establishment;

(b) either -
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(i) each displayed name
of the establishment

in Chinese contains
the expression “&#
®” in plain and
readily legible
characters; or

(ii) each displayed name
of the establishment
in a language other
than Chinese contains
the expression “night
club” or “nightclub”
in plain and readily
legible letters:

(c) no displayed name of the
establishment contains “J¥HZ~,
“EM, “EEE, “ERY, B,
“restaurant”, “café&”, “bar”,
“internet” or similar
expressions; and

{d) the establishment is not open

for business between 6 a.m. and

12 noon on any day.
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7. List of qualified establishments

(1} The Director shall maintain a list
containing the name and address o¢f each
qualified establishment notified under this
section.

(2) The person in charge of a gualified
establishment may request the Director to
include the name and address of the
establishment in the list of qualified
establishments by submitting to the Director a
notification in a form specified by the
Director.

{3) The person in charge shall in the
notification make a statement declaring that
all the information given in the notification
is true, correct and complete.

(4) After receiving a duly completed
notification submitted under this section in
respect of an establishment, the Director
shall include the name and address of the
establishment in the list of qualified
establishments.

{5) The Director shall make the list of
qualified establishments available for
inspection by the public, free of charge,
during the ordinary opening hours of his

office.
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8. Listed establishment to
display prescribed sign

{l) The person in charge of a listed

establishment shall ensure that -

(a) a prescribed sign is placed and

kept in place -

(i)

(ii)

in the case of a
listed establishment
that is a qualified
club, in a prominent
position at the
exclusive entrance of
each designated
mahjong room in the
club; and

in the case of any
other listed
establishment, in a
prominent positicon at
each exclusive
entrance cf the

establishment; and

(k) such signs are maintained in

legible cendition and good

order.
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{2) For the purposes of this Part, a

sign is a prescribed sign if it complies with

all the following specifications -

{a)

(b)

(¢}

it is sqguare in shape and each
side is at least 15 centimetres
in length;
it is surrounded by a black
line as demarcation and the
background colour is white;
it reads -
{i}) in the case of a
listed establishment

that is a qualified
club, “HEMEREERE
FTRIfEER R - MILEATE
SUARRE (RIE (NBRE)
B0 REFNSERBTE
B . hERIEFR20094E7H1
HEBEREEHTE - This

is a designated
mahjong room in a
qualified club that
has been included in
the list of qualified

establishments
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(i1}

maintained under the
Smoking (Public
Health) Ordinance.
The smoking ban will
apply to this room
with effect from 1
July 2009."; and

in the case of any

other listed

establishment, “[IEFT
ESARE (RE (SR
&) 01D HFNSERIBAT
FH - EFREANEISER
200947 A 1 B EHAMEM

% ° This establishment

has been included in
the list of qualified
establishments
maintained under the
Smoking (Public
Health) Ordinance.
The smoking ban will
apply to an indoor
area in this

establishment with
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effect from 1 July
2009.7; and
{d) all characters and letters are
printed in black and are plain
and readily legible.

(3} The manager of a no smoking area
that is not in a listed establishment shall
ensure that no prescribed sign, or any other
sign implying or suggesting that smoking is
permitted in the area, is displayed in or
outside the area.

{4) A person who fails to comply with
subsection (1) or (3) commits an offence and
is liable on summary conviction to a fine at
level 5 and, in the case of a continuing
offence, to a further penalty of $1,500 for

each day during which the offence continues.

9. Removal of name and address

from list of qualified

establishments

(1) Where there is any change in any
information given in the notification
submitted under section 7 in respect of a
listed establishment, and as a result the
establishment is no longer a qualified

establishment, the person in charge of the

establishment shall, within 10 days after the
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change, inform the Director of the change by
submitting to the Director a notification in a
form specified by the Director.

{2) Without prejudice to subsection (1),
if the person in charge of a listed
establishment wishes to have the name and
address of the establishment removed from the
list of qualified establishments, he may
request the Director to do so by submitting to
the Director a notification in a form
specified by the Director.

(3) After receiving a notification
submitted under this section in respect of a
listed establishment, the Director shall
remove the name and address of the
establishment from the list of qualified
establishments.

(4) If it otherwise comes to the
knowledge of the Director that a listed
establishment is no longer a qualified
establishment or section 8(1) is not complied
with, the Director may, on his own initiative,
remcve the name and address of the
establishment from the list of gqualified

establishments.
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{5} The Director shall not make a
decision under subsection (4) in respect of a
listed establishment without giving the person
in charge concerned prior written notice and
an opportunity to make a written
representation within 14 working days after
the issue of the prior notice.

{6) A perscn who fails to comply with
subsection (1) commits an offence and is
liable on summary conviction to a fine at

level 5.

10. Defence to offences under Part 2

In any proceedings for an offence under
this Part, it is a defence for the person
charged to prove that -

{a) the cffence was committed
without his knowledge or
consent; and

{b) he had exercised all due
diligence to prevent the

commission of the offence.
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11. Appeal to Appeal Board

against Director’s

decision

(1) A person aggrieved by a decision of
the Director under section 9(4) may, within 14
days after the decision, appeal to the Appeal
Board by giving a notice of appeal to the
Secretary stating the substance of the matter
and reascns for the appeal.

(2) An appeal under this section against

a decisicn does not suspend the decision.

12. Constitution of Appeal Board

{1) There is established an Appeal Board
for the purpose of hearing and determining an
appeal under section 11.

{2) The Appeal Board is to be
constituted according to this section.

(3) Where a notice of appeal is given
under section 11, the Secretary shall appoint
3 members from the Appeal Board Panel
constituted according to section 13 to serve
as members on the Appeal Board for the purpose
of hearing and determining the appeal to which

the notice relates.
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{(4) The Secretary shall appoint one of
those 3 members to be the Chairman of the
Appeal Board in the hearing of that appeal.

{53) If a matter involved in an appeal
may give rise tc a conflict of interest
between a person’s duties as a member on the
Appeal Board and his pecuniary or other
personal advantage, the Secretary shall not
appoint that person to serve as a member on
the Appeal Board for hearing and determining

that appeal.

13. Constitution of Appeal
Board Panel

{1) Subject to subsection (2), the
Secretary shall appoint an Appeal Board Panel
(“the Panel”) consisting of such persons as he
considers suitable to serve as members on the
Appeal Board.

{2) A public officer is not eligible for
appointment to the Panel.

{3) Appecintment under subsection (1)
shall be for such period as the Secretary may
determine.

(4} A member of the Panel may resign his
office by giving notice in writing to the

Secretary.
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{(5) The Secretary shall publish in the
Gazette notice of every appointment under
subsection (1}.

(6) Upon his appointment, a member of
the Panel shall submit to the Secretary, in a
form specified by the Secretary, a statement
setting out the particulars of any matter that
may give rise to a conflict of interest
between his duties as a member of the Panel
and his pecuniary or other personal advantage.

(7} Where there is any change in any
matter set out in a statement submitted under
subsection (6), the member shall, within one
month after the change, submit to the
Secretary another statement setting out the

change.

14. Proceedings before Appeal Board

(1) The Chairman of the Appeal Board
shall notify the appellant and the Director of
the date, time and place of the hearing of the
appeal.

(2) The Chairman shall fix the date of
the hearing on -

(a) a date that is within 14
werking days after the receipt

of the notice of appeal; or
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(P) a later date if requested by
the appellant,

{3} The hearing of the appeal shall be
conducted in public unless the Chairman of his
own metion, or at the request of the appellant
or the Director, orders that all or any
persons should be excluded from the whole or
any part of the hearing.

{4) The appellant and the Director may
be represented by an agent or legal
representative at the proceedings before the
Bppeal Board.

{5) The Appeal Board shall determine its

procedure for hearing the appeal.

15. Powers of Appeal Board
(1) The Appeal Board may -

{a) order a person to attend before
the Beoard and give evidence;
and

{b) order a person to produce
documents.

{2) The Appeal Board may confirm or
reveke the decisicn of the Director appealed

against.
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(3) The decision of an Appeal Board on
an appeal shall be binding on the appellant
and the Director and shall be final.

(4} The Appeal Board shall notify the
appellant and the Director of its decision and

the reasons for it.

16. Expiry of Part 2

This Part shall expire on 1 July

2009.7.7,
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SMOKING (PUBLIC HEALTH) (AMENDMENT) BILL 2005

COMMITTEE STAGE

Amendments to be moved by the Honourable Tommy CHEUNG Yu-yan

Clause Amendment Proposed

3 By adding —

“(bb) by repealing subsection (3) and substituting —

“(3) The manager of a no smoking area or any person authorized
in that behalf by any such manager may, in respect of any person who
appears to be contravening subsection (2) -

(a) after indicating that the person is smoking or carrying a
lighted cigarette, cigar or pipe, as the case may be, in a no
smoking area in contravention of subsection (2), require the
person to extinguish the lighted cigarette, cigar or pipe;

(b) where the person fails to extinguish the lighted cigarette,
cigar or pipe, require him to leave the no smoking area;

(c) where the person fails, as required under paragraph (b), to
leave the no smoking area, call for the assistance of a police
officer to assist in the enforcement of this section if

necessary.”.”.



