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7K. Anti-competitive practices

(I) A licensee shall not engage in conduct which, in the opinion of the
Authority, has the purpose or effect of preventing or substantially restricting
competition in a telecommunications market, ‘

(2) The Authority in considering whether conduct has the purpose or
effect prescribed under subsection (1) is to have regard to relevant matters
including, but not limited to—

(@) agreements to fix the price in a telecommunications market;

(b) an action preventing or restricting the supply of goods or
services to competitors;

(c) agreements between licensees to share any telecommunications
market between them on agreed geographic or customer
lines;

(d) the conditions of relevant licences.

(3) Without limiting the general nature of subsection (1), a licensee
engages in conduct prescribed under that subsection if he—

(a) entersinto an agreement, arrangement or understanding that has
the purpose or effect prescribed by that subsection;

() without the prior written authorization of the Authority, makes
the provision of or connection to a telecommunications network,
system, installation, customer equipment or service conditional
upon the person acquiring it also acquiring or not acquiring a
specified telecommunications network, system, installation,
customer equipment or service, either from the licensee or from
another person,

(¢) gives an undue preference to, or receives an unfair advantage
from, an associated person if, in the opinion of the Authority, a

- competitor could be placed at a significant disadvantage, or
competition would be prevented or substantially restricted.
: (Added 36 of 2000 5. 4)
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7L. Abuse of position

(I} A licensee in a dominant position in a telecommunications market
shall not abuse its position.

(2} A licensee is in a dominant position when, in the opinien of the
Authority, it is able to act without significant competitive restraint from its
competitors and customers.

(3} In considering whether a licensee is dominant, the Authority shall
take inte account relevant matters including, but not limited to—

{a) the market share of the licensee;

(5) the licensee’s power to make pricing and other decisions;

{c) any barriers to entry to competitors into the relevant
telecommunications market;

{d) the degree of product differentiation and sales promotion;

{¢) such other relevant matters as may be stipulated in guidelines
referred to in section 6D{4)Xa).

(4) A licensee who is in a dominant position is deemed to have abused its
position if, in the opinion of the Authority, the licensee has engaged in conduct
which has the purpose or effect of preventing or substantially restricting
competition in a telecommunications market.

(5) The Authority may consider conduct to fall within the conduct
referred to in subsection (4) as including, but not limited to—

{¢ry predatory pricing;

(b) price discrimination, except to the extent that the discrimination
only makes reasonable allowance for differences in the costs or
likely costs of supplying telecommunications networks, systems,
installations, customer equipment or services;

{c) making conclusion of contracts subject to acceptance by other
‘parties of terms or conditions which are harsh or unrelated to
the subject of the contract;

(d) arrangements (other than arrangements the subject of an
authorization referred to in section 7K(3)()) requiring a person
seeking the provision of or connection to a telecommunications
network, system, installation, customer equipment or service
conditional upon the person acquiring it also acquiring or not
acquiring a specified telecommunications network, system,
installation, customer equipment or service either from the
licensee providing the service or from another person;

(e) discrimination in supply of services to competitors.

{ Added 36 of 2000 s. 4)
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N Mistendi ecenti bt

A licensee shall not engage in conduct wh]ch € opinion of the
Authority, is misleading or deceptiv providing or acquiring
telecommunications networks, s . installations, customer equipment or
services including (by ihited to) promoting, marketing or advertising the

network, s Tinstallation, customer equipment or service.
(Added 36042000 s 4.}

TN. Non-discrimination

(1) Subject to subsection (4) and without prejudice to the operation of
section 7K, a licensee who is in a dominant position in a telecommunications
market shalt not discriminate between persons who acquire the services in the
market on charges or the conditions of supply.

(2) Subject to subsection (4), an exclusive licensee or a carrier licensee
shall not discriminate between a person who lawfuily acquires and uses
telecommunications networks, systems, installations, customer equipment or
services to provide services to the public and any other person who 15 not
providing a service to the public. :

(3) Discrimination includes discrimination relating to—-

(a) charges, except to the extent that the discrimination only makes
reasonable allowance for difference in the cost or likely cost of
supplying the service;

(h) performance characteristics; and

(¢} other terms or conditions of supply.

{4) The prohibitions in subsections (1) and (2) apply only where in the
opinion of the Authority such discrimination has the purpose or effect of
preventing or substantially restricting competition in a telecommunications
market.

{ Added 36 of 2000 5. 4)

to the repealed section 7

Where, inunediately before the commence of section 4 of the
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7P. Authority may regulate changes in relation
to carrier licensees

(1) Where, after the commencement of this section, there is a change in
relation to a carrier licensee—

(@) subject to subsection (2), the Authority may conduct such
investigation as he considers necessary to enable him to form an
opinion as to whether or not the change has, or is likely to have,
the effect of substantially lessening competition in a
telecommunications market; and

(&) (where the Authority, after conducting such investigation, forms
an opinion that the change has, or is likely to have, the effect of
substantially lessening competition in a telecommunications
market) the Authority may, by notice in writing served on the
licensee, direct the licensee to take such action specified in the
notice as the Authority considers necessary to eliminate or avoid
any such effect, but the Authority may not issue such direction if
the Authority is satisfied that the change has, or is likely to have,
a benefit to the public and that the benefit outweighs any
detriment to the public that is, or is likely to be, constituted by
any such effect.

(2) An mvestigation under subsection (1)(¢) may only be commenced
within 2 weeks after the Authority knows or ought reasonably to have known
(whichever is the earlier) that the change has occurred.

(3} The Authority shall, before forming any opinion or issuing any
direction under subsection (1}—

{a) give all carrier licensees and any interested person a reasonable
opportunity to make representations to the Authority; and

(b) consider the representations, if any, made under paragraph (a).

(4) Without limiting the general nature of the action that the Authority
may direct a carrier licensee to take under subsection (1)(5), the action may
include the procuring of modifications to the change.

(5) A carrier licensee served with a notice under subsection (1)(5) shall
comply with the direction in the notice.

(6) Where there is a proposed change in relation to a carrier licensee, the
licensee or any interested person may apply in writing to the Authority for
consent Lo the proposed change.
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CAP. 106 Telecommunications 26.1

(7) Where the Authority, on receiving an application made under
subsection (6)—

(¢) forms an opinion that the proposed change would not have. or
not be likely to have, the effect of substantially lessening
competition in a telecommunications market, the Authority shall
decide to give consent; or

{b) forms an opinion that the proposed change would have, or be
likely to have, the effect of substantiaily lessening competition in
& telecommunications market, the Authority may decide to—

(i) refuse to give consent;

(1) give consent subject to the direction that the carrier licensee
concerned takes the action that the Authority considers
necessary to eliminate or avoid any such effect; or

(ii) give consent without issuing a direction under
subparagraph (ii) if the Authorily is satisfied that the
proposed change would have, or be likely to have, a benefit
to the public and that the benefit would outweigh any
detriment to the public that would be, ar would likely (o be.
constituted by any such effect,

(8) The Authority shall, before forming any opinion, making any
decision or issuing any direction under subsection (7)~—

(a) give all carrier licensees and any interested person a reasonable
opportunity to make representations to the Autherity; and

(b) consider the representations, if any, made under
paragraph (a).

(9) The Authority shall, by notice in writing served on the carrier licensee
referred to in subsection (6) and (where an interested person makes an
application under that subsection) the interested person, inform the licensee
and (if applicable) the person of—

(@) the decision made under subsection (7)(a) or (B)(i}, (it} or (iii):

(b) where a decision is made under subsection (7)(5)(1), the action
that the Authority directs the licensee to take.

(10) Without lmiting the general nature of the action that the Authority
may direct 4 carrier licensee to take under subsection (7)(b)(ii), the action may
nclude the procuring of modifications to the proposed change.

(11) Where a proposed change referred to in subsection (6) takes effect—

{a) pursuant to the consent given by the Authority under subsection
(N(a) or (BH(1); or

{(b) pursuant to the consent given, and in compliance with the
direction issued, by the Authority under subsection (7Hh)(ii),

the Authority shall not issue a direction under subsection (1)(A} in respect of
the change.
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CAP. 106 Telecommunications

(12) Subject to subsection {13), the amount of any costs or expenses
incurred by the Authority—

{a) in making a decision under subsection (7){a) or (b){1), (ii) or (iii);
or

{b) in relation to the processing of an application made under
subsection (6),

is recoverable as a debt due to the Authority from the carrier licensee, or the
interested person, who makes the application under subsection (6).

(13) The amount recoverable under subsection (12} shall not exceed the
amount specified in Schedule 3.

(14) The Authority shall publish—

{a) where he forms any opinion or issues any direction under
subsection (1}, the opinion or direction; or

{h) where he forms any opinion, makes any decision or issues any
direction under subsection (7), the opinion, decision or direction,

in such manner as he considers appropriate,

(15) The Secretary may by order published in the Gazette amend
Schedule 3.

(16) For the purposes of subsections (1) and (6), there is a change in
relation to a carrier licensee if—

(@) subject to subsection (17), a person, either alone or with any
associated person, becomes the beneficial owner or voting
controller of more than 15% of the voting shares in the licensee;

(b} a person, either alone or with any associated person, becomes
the beneficial owner or voting controller of more than 30% of
the voting shares in the licensee; or

(¢} a person, either alone or with any associated person—

{1) becomes the beneficial owner or voting controller of more
than 50% of the voting shares in the licensee; or
(ii) acquires the power (including by the acquisition of voting
shares), by virtue of any powers conferred by the
memorandum or articles of association or other instrument
regulating the licensee or any other corporation or
otherwise, to ensure that the affairs of the licensee are
conducted in accordance with the wishes of that person.
(17) Subsection (16){a) does not apply if the person referred to in that
subsection, when becoming the beneficial owner or voting controlier of more
than 15%, but not more than 30%, of the voting shares in the carrier licensee
concerned—
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CAP. 106 Telecommunications 26.3

{a) either alone or with any associaied person, is not, or does not
concurrently become, the beneficial owner or voting controller
of more than 3% of the voting shares in any other carrier
licensee; and

(b) either alone or with any associated person, does not have the
power (including by the holding of voting shares), or does not
concurrently acquire the power (including by the acquisition of
voting shares), by virtue of any powers conferred by the
memorandum or articles of association or other instrument
regulating any other carrier licensee or any other corporation or
otherwise, to ensure that the affairs of such other carrier licensee
are conducted in accordance with the wishes of that person.

(18} In this section—

“associated person” (f#EEEAE), in relation to a person, has the meaning
assigned in the definition of “associated person™ in section 2(1), but—

(a) the references to *the licensee” in that definition shali be
construed as references 1o the person; and

(h} where the person is a corporation, the references to “associated
corporation” in that definition shall be construed as references
to a corporation over which the person has control, a
corporation which has control over the person or a corporation
which 18 under the same control as is the person;

“interested person” (A FIFHEA A) means—

(a¢) in relation to a change referred to in subsection (1}, a person
who does any of the acts referred to in subsection (16)(a). (h) or
(c) in relation to the carrier licensee concerned;

(b} in relation to a proposed change referred to in subsection (6}, a
person who proposes to do any of the acts referred to in
subsection (16)a), (b) or {¢) in relation to the carrier licensee
concerned;

“voting control” (FHEFEHRE) means the control of or the ability to control,
whether directly or indirectly, the exercise of the right to vote attaching to
one or more voting shares in a carrier licensee—

(@) by the exercise of a right, where such exercise confers the ability
to exercise a right to vote or to control the exercise of a right to
vote;

(b) by an entitlement to exercise such a right to vote;

{¢}) under a duty or obligation;

(d) through a nominee;

(e) through or by means of a trust, agreement or arrangement,
understanding or practice, whether or not the trust, agreement
or arrangement, understanding or practice has legal or equitable
force or is based on legal or equitable rights; or
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CAP. 106 Telecommunications

(/) as a chargor of voting shares in a carrier licensee unless the
chargee of the voting shares or the nominee of the chargee has
given notice in writing to the chargor under the charge of an
intention to exercise the right to vote attaching to such voting
shares;

“voling controller” (FMRZEHEA) means a person who either alone or with one
or more other persons holds voting control;

“voting shares” (# F&RMEEAT) means shares in the carrier licensee which
entitle the registered owner of such shares to vote at meetings of
shareholders of the licensee.

(19} For the purposes of this section, the fact that the particular voting
share or shares in relation to which a person is a voting controller cannot be

identified is immaterial.
( Added 30 of 2003 5. 5)
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of means of telecommmications, ete.,
except under licence

{1} Save under and in accordance with a licence granted by the’Governor
in Council or with the appropriate licence granted or created by the Authority,
no person shall in Hong Kong or on board any ship, aircragét or space object
that is registered or licensed in Hong Kong—  { Amended, af 1990 s. 3: 74 of
1990 5. 104(3), 36 of 2000 s. 3)

{t} establish or maintain any means of t
*[laajoffer in the course of business u t
{ Added 36 of 2000 5. 5)
(b) possess or use any apparatyd for radiocommunications or any
apparatus of any kind tHat generates and emits radio waves
the apparatus is not intended for
s, or
{c) deal in the cours€ of trade or business in apparatus or material
unications or in any component part of any such
I in apparatus of any kind that generates and emits
ves whether or not the apparatus is intended, or capable
ng used, for radiocommunications; or
onstrate, with a view to sale in the course of trade or
business, any apparatus or material for radiocommunications.
(Amended 36 of 2000 5, 28

communications; or
communications service; or]

{d)

* Notyet in operation.
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subscription

PART IV

LICENCES—GENERAL PROVISIONS

8. To whom licence may be granted

(1} The Chief Executive in Council may in accordance with this
Ordinance grant a licence to provide a domestic free television programme
service or domestic pay television programme service on application made to
him in the specified form by a company.

(2) The Broadcasting Authority may in accordance with this Ordinance
grant a licence to provide a non-domestic television programme service or an
other licensable television programme service on application made to it in the
specified form by a company.
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(3) Subject to subsection (4), a domestic free television programme
service licence shall not be granted to a company which is a subsidiary of a
corporation.

(4) Without prejudice to the operation of Schedules 1, 4, 5, 6 and 7,
unless otherwise provided in this Ordinance, a licence shall not be granted to
and held by a company unless—

{a) in the case of a domestic free television programme service
licence or domestic pay television programme service licencc—

(i} the company complies with paragraph (&) of the definition
of “ordinarily resident in Hong Kong” in section 2(1):

(ii} the majority of the directors required under subparagraph
(1v} actively participate in the direction of the company;

{iii) a quorum of every meeting of the directors of the company
has a majority of directors who is each for the time being
ordinarily resident in Hong Kong in accordance with
paragraph (a) of the definition of “ordinarily resident in
Hong Kong” in section 2(1) and has been so resident for at
least one continuous period of not less than 7 years;

(iv) except with the prior approval in writing of the
Broadcasting Authority, the majority of the directors of the
company and the majority of the principal officers of the
company, including the principal officer of the company in
charge of the selection, production or scheduling of
television programmes, is each an individual who is for the
time being ordinarily resident in Hong Kong in accordance
with paragraph (4) of the definition of “ordinarily resident
in Hong Kong” in section 2{1) and has been so resident for
at least one continuous period of not less than 7 years; and

(v) no disqualified person, other than a person whose
disqualification is disclosed in the application for the
licence, exercises control in the company;

(b) in the case of a non-domestic television programme service
licence or an other licensable television programme service
licence, not less than one director or principal officer of the
company is an individual who is for the time being ordinarily
resident in Hong Kong in accordance with paragraph (a) of the
definition of “ordinarily resident in Hong Kong” in section 2(1)
and has been so resident for at least one continuous period of
not less than 7 years; and

(c) in the case of any licence, the company is empowered under its
memorandum and articles of association to comply fully with
the provisions of this Ordinance and its licence conditions
(whether actual or proposed).
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the new determination as it applies 1o the old determ

(5) The Broadcasting Authority shall, before making g determination
under subsection (4)—
(a) give the licensee concerned a reasonable efportunity to make
representations to the Broadcasting Adthority in relation to

whether or not the television prograpne service concerned—

(6) In determining whether op“nhot a television programme service
primarily targets Hong Kong, accou

(b) whether thg-Sources of advertising and subscription revenues,
where applicable, of the service are derived principally from
HongKong;

e”language of the service and the nature and size of the

dudiences targeted by the service; and

whether the service is actively marketed in Hong Kong by the

licensee or by a third party on its behalf.

) In this section, “television programme service” (i i E W %)

ndes-any-part-ofatelevision programme service

PART V

REQUIREMENTS RELATING TO LICENSED SERVICES

13. Prohibition on anti-competitive
conduct

(1) Subject to subsections (4) and (5), a licensee shall not engage in
conduct which, in the opinion of the Broadcasting Authority, has the purpose
or effect of preventing, distorting or substantially restricting competition in a
television programme service market.

(2) The Broadcasting Authority may consider conduct to fall within
subsection (1) as including, but not limited to—

(@) direct or indirect agreements to fix the price in a television
programme service market;
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(b) conduct preventing or restricting the supply of goods or services
to competitors;

(c) direct or indirect agreements between licensees to share any
television programme service market between them on agreed
geographic or customer lines;

(d) limiting or controlling production, markets, technical
development or investment;

(e} applying dissimilar conditions to equivalent agreements with
other trading parties, thereby placing them at a competitive
disadvantage;

{(f) making the conclusion of agreements subject to acceplance by
the other parties of supplementary obligations which, by their
nature or according to commercial usage, have no connection
with the subject of such agreements.

(3) Subject to subsection (4), a provision in an agreement is void in so far
as it provides for or permits, whether directly or indirectly, conduct which
contravenes subsection (1).

(4) The Broadcasting Authority may—

(@) on an application made to it in the specified form by a licensee;

(b) on a prescribed ground; and

{c) by notice in writing served on the licensee,

exempt conduct specified in the application from subsection (1) subject to such
conditions as the Broadcasting Authority thinks fit specified in the notice.

(5} Subsection (1) shall not apply to—

{a) any restriction imposed on the inclusion in a television
programme service of a television programme produced wholly
or substantially by the licensee of the service; or

(6) any prescribed restriction.

(6) For the avoidance of doubt, it is hereby declared that nothing in this
section shall prejudice the existence of any rights arising from the operation of
the law relating to copyright or trademarks.

14. Prohibition on abuse of dominance

(1) A licensee in a dominant position in a television programme service
market shall not abuse its position.

(2) A licensee is in a dominant position when, in the opinion of the
Broadcasting Authority, it is able to act without significant competitive
restraint from its competitors and customers,

(3) In considering whether a licensee is dominant, the Broadcasting
Authority shall have regard to relevant matters including, but not limited to—

(a) the market share of the licensee;
{#) the licensee's power to make pricing and other decisions;
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(¢) any barriers to entry to competitors into the relevant television
programme service market;

{d) such other relevant matters as may be stipulated in guidelines
concerning the test of dominance issued under section 4 by the
Broadcasting Authority in consultation with the licensees in the
relevant television programme service market.

(4) A licensee who is in a dominant position is deemed to have abused its
position if, in the opinion of the Broadcasting Authority, the licensee has
engaged in conduct which has the purpose or effect of preventing, distorting or
substantially restricting competition in a television programme service market.

{5) The Broadcasting Authority may consider conduct to fall within the
conduct mentioned in subsection (4) as including, but not limited to—

(@) predatory pricing;

() price discrimination, except to the extent that the discrimination
only makes reasonable allowance for differences in the costs or
likely costs of supplying the service or other matter;

{¢) making the conclusion of agrecments subject to acceptance by
other parties of terms or conditions which are harsh or unrclated
to the subject of the agreement;

{d) discrimination in the supply of services to competitors.

to sections 13 and 14

(1) The conduct of an associate of & licensee, or the posiGn of the
associate in a television programme service market, may be considered for the
purposes of section 13 or 14,

(2) A person sustaining loss or damage from a he€ach of section 13(1) or
14(1), or a breach of a licence condition, determinafion or direction relating to
that section, may bring an action for damriges, an injunction or other
appropriate remedy, order or relief agai he licensee who 1s in breach.

{3) No action may be broughtafnder subsection (2) more than 3 years
after—

or the avoidance of doubt, it is hereby declared that a breach of
sec"n 13(1) or 14_(1) occurs when the Broadca§ting Authority forms the

asailatte 44 543
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he Broadcas Te 20 ho e a o N apvad-eh

licensee, exempt the licensee from complymg wnth subsecuon (1) in relatigito
any parts of Hong Kong specified in the notice and during any period spetified
in the notice,

19. Television programmes for schools

The Broadcasting Authority may, by notice r”writing served on a
domestic free television programme service license€, require the licensee to
include in its licensed service, without charge] any educational television
programme for schools supplied by the Goyefnment.

20. Television programme service
locking device

A licensee (except a domiestic free television programme service licensee)
shall provide a televisiop-programme service locking device to the satisfaction
of the Broadcasting Aflithority where its licensed service is—

(¢) a defhestic pay television programme service;

(b) anon-domestic television programme service provided in Hong
Kong where a subscription is required to be paid for the service
provided in Hong Kong; or

(c) an other hcensable telev:smn service,

&0 dag-ta-ha SO

21. Restrictions on persons not regarded
as fit and proper

(1) A licensee and any person exercising control of the licensee shall be
and remain a fit and proper person.

(2) Subject to subsection (3), a licensee shall, on or before the 1st of April
of each year, provide information in the specified form to the Broadcasting
Authority to enable the Broadcasting Authority to establish and verify
whether the licensee or a person exercising control of the licensee is a fit and
proper person,

{3) Subsection (2) shall not apply to a licensee which has been a licensec
for less than 4 months.

(4) 1In determining whether a licensee or person exercising contrel over
the licensee is a fit and proper person, account shall be taken of—

() the business record of the licensee or person;

(6) the record of the licensee or person in situations requiring trust
and candour;

() the criminal record in Hong Kong of the licensee or person in
respect of offences under the laws of Hong Kong involving
bribery, false accounting, corruption or dishonesty; and
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CAP. 562  Broadcasting

(d) the criminal record in places outside Hong Kong of the licensee
or person in respect of conduct which, if done in Hong Kong,
would constitute or form part of the criminal record in Hong
Kong of the licensee or person as mentioned in paragraph (c).

independence of licensees

(1) A licensee shall not, except in respect of material the supply o

including in its licensed service any material.

(2) Any provision in an agreement which requires a license
to refrain from including in its licensed service any materidl, other than
material to be supplied under the agreement, shall not be epforceable against
the licensee.

23. General requirements as to television
programme services

(1) A licensee shall be responsible at times for ensuring that its

licensed service does not include a subliminal

is section, to any regulations under section 42(1)(e)
¢ Broadcasting Authority’s functions under section 9 of
the Broadcasting Authority Ordinance (Cap. 391), secure proper
stapdards for its licensed service with regard to television
programme content and technical performance.
(3) Subdection (2) shall not apply in the case of material supplied by the
Government.
(4) /For the avoidance of doubt, it is hereby declared that the fact that
any mdterial included or to be included in a licensee’s licensed service is
matgfial exempted or approved for the purposes of exhibition or publication
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SCHEDULE 1 [ss. 2, 8,42 & 43

& Schs. 4 & 8]

DISQUALIFICATION FOR HOLDING DOMESTIC FREE OR PaY
TELEVISIGN PROGRAMME SERVICE LICENCES AND
RESTRICTION ON VOTING CONTROL OF
VOTING CONTROLLERS

PART I

INTERPRETATION AND APPLICATION

1. Interpretation

{1} In this Schedule, unless the context otherwise requires—
“advertising agency” (4 5 # 4L ) means a person who—
{@) carries on business as an advertising agent; or
{b) exercises control of a person who carries on business as an advertising agent;
“associate” ({E¥E#), in relation to a voting controller holding voting control (whether the
controller is qualified or unqualified), means—
{a) where the voting controller holding the voting centrol is an individual—
(i) a relative of the voting controller;
(1) a partner of the voting controller or a relative of the partner;
(it} a partnership in which the voting controller is a partner,;
(iv) a corporation influenced by—
(A) the voting controller;
(B) a partner of the voting contreller; or
{C) a partnership in which the voting controller is a partner; or
{v} a director or principal officer of a corperation mentioned in paragraph (iv);
(b) where the voting controller holding the voting control is a corporation—
(1) an associated corporation;
{11} a voting controller who—
(A} influences the corporation and, if the voting controller is an individual, a
relative of the voting controller; or
(B) is a partner of the voting controller to whom or which sub-subparagraph
{A) applies, and if the partner is an individual, a relative of the partner;
(iit) a director or principal officer of the corporation or of an associated corporation
and a relative of the director or officer;
(iv) a partner of the corporation and, if the partner is an individual, a relative of the
partner; or
{¢) where the voting controller holding the voting control is a partnership—
{i) a member of the partnership and, if the partner is an individual, a relative of the
member;
(11} a partner of the partnership and, where the partner—
{A) is an individual, a relative of the partner; or
(B) is itself a partnership, a relative of a member of the partnership who is an
individual;
{111} a corporation influenced by—
(A) the partnership;
(B) a partner of it; or
{C) where the partoer is an individual, a relative of the partner;
(iv) af;:_orporation of which a partner of the partnership is a director or principal
officer;
(v} a director or principal officer of a corporation mentioned in subparagraph (iii);
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“associated corporation” (A8#i: M), in relation te a voting controller holding vating centrol
(whether qualified or ungualified), means—

(a) a corporation over which the voting controller has influence;

(b) a corporation which has influence over the voting controller being isell a
corporation (“the second corporation”);

(¢) a corporation which is under the influence of the second corporation;

“disqualified person” (A~ #f& F 4 ¥ 4& A L) means a person who is a disqualified person under
section 4, 5, 6 or 7;

“influence™ (ﬁ?@ . ﬁ?*ﬁ). in relation to a corporation, means the power of a voting controller
to ensure—

(@) by means of the holding of shares or possession of voting power in or in rclation to
that or any other corporation; or

(&) by virtue of any powers conferred by the memorandum or articics of association
regulating that or any other corporation,

that the affairs ol the first-mentioned corporation are conducted in accordance with the
wishes of the voting controller;

“licence™ (M®N8) means a domestic free television programme service licence or domestic pay
television programine service licence;

“licensee” (F7i% A) means the holder of a licence;

“licensee’s register” (548 A ALY, in relation to a particular licensee, means the register required
to be kept under section 95 of the Companies Ordinance (Cap. 32

“principal officer” (£% A B), in relation to a corporation, means—

(«) a person employed or engaged by the corporation who, by himsell or with | or mare
other persons, 15 responsible under the immediate authority of the directors of Lhe
corporation for the conduct of the business of the corporation; or

(b) a person so employed or engaged who, under the immediate authority of a director
of the corporation or a person to whom paragraph («) applies, performs managerial
functions in respect of the corporation;

“qualified voting controller” (—EE &R it A) means—

(a) a voting controller who—

(i} in the case of an individual, is ordinarily resident in Hong Kong in accordance
with paragraph (@) of the definition of “ordinarily resident in Hong Kong”™ in
section 2(1} of this Ordinance and has been so resident for at least onc
continuous period of not less than 7 years:

(i) in the case of a corporation, is ordinarily resident in Hong Kong: or

(&) a voting controller who js—

(i) the trustee or manager of any unit lrust or mutual fund authorized us a
collective investment scheme under section 104 of the Securities and Futures
Ordinance (Cap. 571); (Amended 5 of 2002 5. 407)

(ii) the trustee of a charitable scheme made by order ol a courl of competent
junisdiction:

(i1i) a judicial officer in whom the estate of a deceased is vested beiween the time of
death and the grant of letters of administration;

(tv) the Registrar of the High Ceurt; or

év) such other person as may be prescribed;

“relative” (), in relation to an individual, means the spouse, parent. child, brother. sister,
brother-in-law, father-in-law, mother-in-law, sister-in-law, daughter-in-law, son-in-law, auni.
cousin, uncle, niece, nephew, grandfather or prandmother of the individual, and for the
purpoeses of this definition, an adopted child shall be regarded as a child both of the natural
parents and the adoptive parents and a stepchild as the child both of the natural parents and
any step parents;

“total voting control” (B & F L IEHI#) means the aggregate of voting control:

“unqualified voting controller” (ZMR&IFHIEH A) means a voting controller who is not a
qualified voting controller;

“voting control” (R PLIEHIME) means the control of or the ability to control, whether dircctly or
indirectly, the exercise of the right to vote aftaching to | or more voting shares of a licensee—

(a) by the exercise of a right, where such exercise confers the ability 1o exercise a right
to voie or to control the exercise of a right to vole;

(b) by an entitlement to exercise such a right to vote;
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{¢) under a duty or obligation;

{d) through a nominee; .

{¢) through or by means of a trusi, agreement or arrangement, understanding or
practice, whether or not the trust, agreement or arrangement, understanding or
practice has legal or equitable force or is based on legal or equitable rights; or

(f} as a chargor o% voting shares of a licensee unless the chargee of the voting shares or
the nominee of the chargee has given notice in writing to the chargor under the
charge of an intention to exercise the right to vote attaching to such voting shares;

“voting controller™ (% Y44 A) means a person who either alone or with 1 or more other persons
holds voting control.

(2) Where—

{«) 2 or more voting controllers together are voting controllers in relation to the same
voting share; and

{#) | or more of them is & disqualified person,

then, for the purposes of this Schedule, each of the voting controllers referred to in paragraph (4}
shall, in relation to the voting share mentioned in that paragraph, be regarded as a disqualified
person.

(3) When 2 or more voting controllers together are voting controllers in relation to the same
voting share and 1 or more than 1 of those voting controllers is an ungualified voting controller,
then for the purposes of this Schedule, each of those voting controliers shall, in relation to that
voling share, be regarded as an unqualified voting controlier.

{4) For the purposes of this gchedulc, the fact that the particular voting share or shares in
relation to which a person is a voting controller cannot be identified is immaterial,

{5} For the purposes of this Schedule, any reference to exercise of control—

(#) in relation to a corporation, shall be construed in accordance with subsection (6);

(b} in relation to a body other than a corporation, means the power of a person to
ensure, by virtue of the rules regulating that or any other body, that the affairs of the
first-mentioned body are conducted in accordance with the wishes of that person.

(6) For the purposes of subsection {5}a), a person exercises control of a corporation if—

(@) he is a director or principal officer of the corporation;

(b} he is the beneficial owner of more than 15% of the voting shares in the corporation;

{¢) he is a voting controller of more than 15% of the voting shares in the corporation;

or
(d) he otherwise has the power, by virtue of any powers conferred by the memorandum
or articles of association or other instrument regulating that corporation or any
other corporation, to ensure that the affairs of the first-mentioned corporation are
conducted in accordance with the wishes of that person,
and any reference in this Schedule to exercising control of a licensee shall be construed
accordingly.
(7) Any reference in this Schedule to a person—
(2) holding or being beneficially entitled to shares in a corporation; or
{6) being a voting controller of any voting shares in a corporation,
shall be construed as a reference to his being so entitled, whether by himself or jointly with other
persons, and whether directly or through 1 or more nominees.
(8) For the purposes of this Schedule, 2 corporations are members of the same group if-—
{a) | of them is a corporation of which the other is a subsidiary; or
(&) both are subsidiaries of another corporation.
{(9) In subsection (8), “subsidiary” (&4 ¥]), in relation to a corporalion, has the same
meaning which a subsidiary has in relation to a company under section 2(4) and (6) of the
Companies Ordinance (Cap, 32),

2. Application

Part 3 shall not apply to a domestic pay television programme service, domestic pay television
programme service licence or domestic pay television programme service licensee,
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PART 2

DISQUALIFICATION FOR HOLBING DOMESTIC FREE OR PAY
TELEVISION PROGRAMME SERVICE LICENCES AND
RESTRICTIONS ON VOTING CONTROL

3. Disqualified person not to hold
licence or exercise control

(1) A disqualified person shall not become the holder of a licence or exercise control ol a
licensee unless the disqualification was disclosed in the application for the licence,
{2) Unless the Chiel Executive in Council, on application in the specified form by a licensec.
is satisfied that the public interest so requires and approves otherwise—
(e) a person shall not become or remain the holder of a licence if he is a disqualified
person; and
(h) a person shall not exercise conirol of a licensee if he is a disqualified person.
(3) In considering the public interest for the purposes of subsecuon (2), account shall be
taken of, but not limited to, the following matters—
{a) the effect on competition in the relevant service market;
(b) the extent to which viewers will be offered more diversified television programme
choices;
() the impact on the development of the broadcasting industry; and
(d) the overall benefits to the economy.

4. Disqualification of licensees

(1) Subiect Lo subscction (2), any onc of the following shall be_a disqualified person in
relation to a licence—

(¢) a licensee in the same category of licence;

(b) a licensee in a_different category of licence, including a nen-domestic television
programme service licence and an other television programme service licence (except
that a non-domestic television programme service licensee is not a disqualificd
person in relation to a domestic pay television programme service licence);

(¢} 2 person who exercises control in the licensee mentioned in paragraph (a) or (5):

{d) an (as)sociate of a person who is a disqualified person by virtue of paragraph (). (/)
or {c).

(2) A licensee mentioned in subsection (1)(a) or {5} shall not be disqualified from hoiding a
licence by reason only of the fact that it has, under Part 4, obtained the prior approval in wriling
of the Chiel Executive in Council to hold or acquire an interest in a company which is a
disqualified person.

(3) A person shall not be a dlsqualiﬁcd person in relation 10 a company which is a licensee
by reason only of the fact that he is a director or a principal officer of, or holds or controls more
than 15% of the voting shares in, that company.

5. Disqualification of sound
broadcasting licensees

The following are disqualified persons in relation to a licence—
{a) a sound broadcasting licensee under Part IIIA of the Telecommunications
Ordinance (Cap. 106);
(b) a person who exercises control over a licensee mentioned in paragraph («); or
(c) an associate of—
(i} a licensee mentioned in paragraph (a); or
(ii) & person mentioned in paragraph ().
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6. Disqualification of advertising agencies

The following are disqualified persons in relation to a licence—
(¢} an advertising agency: .
{b) a person who exercises control over an advertising agency, or
(¢) an associate of— .
(i) an advertising agency; or
(i) a person mentioned 1n paragraph (b).

7. Disqualification of local newspapers

The following are disqualified persons in relation to a licence—
(@) the proprietor of a newspaper printed or produced in Hong Kong;
(b} a person who exercises control over a proprietor mentioned in paragraph (a); or
{¢) an associate of—
(i) a proprietor mentioned in paragraph (a); or
(i1} a person mentioned in paragraph {f).

8, Restriction on disqualified persons acting
in association with voting controllers

(1) Where a voling controller holds or acquires voting control of the voting shares of a
licensee as an associate of a disqualified person and it appears to the Broadcasting Authority that
a purpose of the holding or acquisition 1s to avoid a restriction imposed on a disqualified person
under this Part, then the Broadcasting Authority may, by notice in writing served on any voting
controller whom it believes to be a party to the holding or acquisition, give directions to the voting
controller which appear to the Broadcasting Authority to be necessary to—

{a) effect a cesser of the holding or acquisition; and
(k) ensure compliance with the restriction,

{2) A notice under subsection (}) shall specify—

() where the directions are given for the purposc of subsection (1)(a), those directions;

(b) where the directions are given for the purpose of subsection (1)(}, those directions
and the restriction required to be complied with; and

(¢} the period within which the directions are required to be complied with,

(3) Nothing in this section shall be construed as restricting or otherwise affecting a person’s
power to iransfer a voting share. -

(4) Where 2 or more persons act together to hold or acquire the voting control of the voting
shares of a licensee, then, for the purposes of this Part, each of those persons shall be regarded in
relation to the voting shares of the licensee as being an associate of the other and of any other person
acting on the directions of any of them to hold or to acquire voting control over those voting shares.

9. Licensee’s power to investigate
a disqualified person

(1) Where a licensee knows or has reasonable cause to believe a person—

{a} to be a voting controller of voting shares of the licensee;

(P) to have been such a controller at any time during the relevant period; or

{¢) to have assisted in or been a party to any transaction involving, in respect of any

such voting share, a change ofpvotmg controller,
then the licensee may, by notice in writing served on the person, require the person—
(i) to confirm or refute that fact; and :
(1) if he confirms it, to give such further particulars as may be required under subsection

(2).
{2) A notice under spbsection (1) may require the person on whom it is served— )
(¢) to give particulars as to his status as a disqualified person or otherwise at any time
during the relevant period;
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(b) to give particulars which are within his knowliedge or belief relating to the address
and identity of any person who is a party to any holding or acquisition mentioned in
section 8(1};

(¢) where he has at any time during the relevant period been a voting controller, but at
the time the notice is given has ceased to be so, to give particulars which are within
his knowledge or belief relating to the address and identity of any person who
became & voting controller immediately upon his ceasing to be a voting controller;
and

(@) where he has at any time during the relevant period assisted in or been a party to any
transaction involving, in respect of any voting share, a change of voting controller,
to give particulars which are within his knowledge or belief relating 10 the address
and identity of any person who became a voting controller upon the change.

(3) A notice under subsection (1) shall specify a period within which the requirements of the
notice are to be complied with.

(4) Where any particulars are given to a licensee under this section, it shall, not later than 15
days beginning on the date it receives the particulars, give the Broadcasting Authority notice in
writing of the particulars.

{5} In this section, “relevant period” (F B ¥M), in relation to a particular notice, means the
period of 3 years immediately preceding the date on which the licensee serves the notice.

10. Broadcasting Authority’s power to
obtain information as to
disqualified persons

(1) Ifit appears to the Broadcasting Authorily that there is reason Lo investigate the voling
controllers of any voting shares of a licensee, it may require any person whom it has reasonuble
cause to believe to have, or to be able to provide or obtain, any information as to any present or
past voling controllers and their names and addresses and of those persons who act of have acted
on their behalf, to give that information to the Broadcasting Authority,

{2) Without prejudice to the generality of subsection (1), where the Broadcasting Authority
has reasonable cause Lo believe a person—

(1) to be a voting controller of voting shares of the licensee;
{6) to have been such a controller at any time during the relevant period; or
(c) to have assisted in or been a party to any transaction involving, in respect of any
such voting shares, a change of voting controller,
then it may, by notice in writing served on the person, require the person—
(i} to confirm or refute that fact; and
(ii) if he confirms it, to give such lurther particulars as may be required under subscction

{3).
(3) A notice under subsection (2) may require the person on whom it is served—

(a) to give particulars as to his status as a disqualified person or otherwise at any time
during the relevant period;

() to give particulars which are within his knowledge or belief relating to the address
and identity of any person who is a party to any holding or acquisition mentioned in
section 8(1);

(c) where he has at any time during the relevant period been a voting controller. but at
the time the notice is served has ceased to be so, 1o give particulars which are within
his knowledge or beliel relating to the address and identity of any person who
bccéame a voting controller immediately upon his ceasing to be 1 voting controller;
an :

{d) where he has al any lime during the retevant period assisted in or been a party to any
transaction involving, in respect of any voting share, a change of voting controiler,
1o give particulars which are within his knowledge or belief relating to the address
and identity of any person who became a voting controller upon the change.

(4) A notice under subsection (2} shall specify a period within which the requirements of the
notice are to be complied with.
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CAP. 562 Broadcasting

(5) The Broadcasting Authority may, by notice in writing served on a licensee, direct the
licensee to exercise its powers of investigation under section ¢ in respect of a person named in the
notice and, where the Broadcasting Authority gives such a direction—

{m) the licensee shall comply with it; and
(&) the following shall apply—

(i) the licensee shall, not later than 15 days after the investigation is concluded,
give in writing to the Broadcasting Authority any information and particulars
received by the licensee as a result of the investigation;

(i) without prejudice to subparagraph (i), where the investigation is not concluded
within 3 months beginning on the date the relevant notice under this subsection
was served on the licensee, the licensee shall, not later than 15 days beginning
on—

(A) the expiry of that 3 months period; and

(B) the expiry of every successive period of 3 months before the conclusion ol
the investigation,

give to the Broadcasting Authority an interim report relating to the information

and particulars received by it during the period referred to in sub-subparagraph

{A) or (B), as the case may be;

{iii) an investigation shall be regarded as concluded when the licensee has made all
the inquiries necessary or expedient for the purpose of the investigation and any
such inquiry shall be regarded as concluded when a response has been received
by the licensee or the time given by it for a response has expired.

(6) In this section, “relevant period” (?ﬁiﬂﬁﬁﬂﬂ), in relation to a particular notice, means the
period of 3 years immediately preceding the date on which the Broadcasting Authority serves the
notice,

and content of licensee’s records

(1) Where a licensee serves a netice under section 9(1), or serves such notice in consgd
of a direction under section 10(5), it shall keep a record in the specified form containing
{a) the date of the notice;
(») the name of any person on whom it is served; and
{r} the particulars received by the licensee in response to the notice
{2) A licensee shall retain a record mentioned in subsection (1) ip-ficcordance with any
direction in that behalf given by the Broadcasting Authority under sectie

12. Power of Broadcasting Authority
te impose restrictions

n 1f—
(¢) a disqualified person is convicted of a1 offence under section 17(2) or (3); or
(b) = person is convicted of an offenge“inder section 17(1), (4), (5) or (6),
and it appears to the Broadcasting Authority that the offence was committed in relation to any
voting share of a licensee, then the Broagdefsting Authority may, by notice in writing, direct that
the share, which shall be specified ig“lhe notice, shall be subject to such of the restrictions
mentioned in subsection (3) as are specified in the notice until the Broadcasting Authority makes
a [urther notice under this subsegtion in respect of the share.

(2) If, in connection wifh an investigation under section 9 or 10, it appears to the
Broadcasting Authority thaf there is difficulty in ascertaining the relevant facts regarding a person
who, in the opinion of tk€ Broadcasting Authority, is or appears to be the voting controller of any
voting share of a ligerisee, then the Broadcasting Authority may, by notice in writing, direct that
the share, whic all be specified in the notice, shall be subject to such of the restrictions
mentioned in sfbsection (3) as are specified in the notice until the Broadcasting Authority makes
tce under this section in respect of the share,
he restrictions for the purposes of subsections (1) and (2) are that—

(«) any transfer of the voting share or, in the case of a voting share that has not been
1ed, g el O e righ h it or an e.ol the shari-isuoid:
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CAP. 562  Broadcasting

RS- e—gUS6HOR—DFRIaHe FHeR——to—be-aotermiiea—by—a—Po Sanang
meeting of the licensee is the creation of different classes of shargsin Tensee; or
(b) where the share capital of the licensee is for the lime-beifig divided into different
classes of shares, to the variation,_ ingluding abrogation, of any special righis
attaching to any such classes-of Shares.
(3) The Broadcas{ing-AwthGrity may at any time before, at or during a general meeting of a
ircek-heTicensee orally or by notice in writing to conduct a poll upon any resolution
= On oLV he o NSER H

omply wiih it

20. 2% to 10% control limits by unqualified
voting controller subject to approval
of Broadcasting Authority

(1) An unqualified voling controlier shall not, without the prior approval in writing of the

Broadcasting Authority—

(g} hoid;

() acquire; or

(c) exercise or cause or permit to be exercised,
2% or more but less than 6%, or 6% or more but ol more than 10%, or mare than 10%, in the
aggregate, of the total voting control of a licensce.

(2) 1f an unqualified voting controller holds more than 10%, in the aggregate, of the total
voting control of a licensee in contravention of subsection (1)(a), notwithstanding anything
contained in the memorandum or articles of association of the licensee or any provision of the laws
of Hong Kong apart from this section, he shail not exercise or cause or permit to be exercised, in
relation to any question or matter arising at a general meeting of the licensee, voting rights
exceeding, in the aggregate, 10% of the total voting conirol of the licensee.

(3) The Broadcasting Authority may, in respect of any unqualified voting controller who is
in contravention of subsection ([), by notice in writing served on him, give such directions as
appear to it to be required to effect a cesser of the contravention.

(4 A notice under subsection (3} shall specify—

{a) 1ihe directions given under subsection (3); and
(&) a period within which the directions are to be complied with.

(3) Nothing in this section shall be construed as restricting or otherwise affecling the power

of a person to transfer a voting share,

controllers acting in association
with other voting controllers

(1) Where a person being—
(@) a qualified voting controller; or
(b) an unqualified voting controller,
holds or acquires voting control of the voting shares of a licensge-45 an associate of an unqualified
voting controiter and it appears to the Broadcasting Aut y that a purpose of the holding or
acquisition is to avoid a restriction imposed on an uggaalified voting controller under this Part,
then the Broadcasting Authority may, by notice ip-writing served on any voting controller whom
it believes to be a party to the holding or acquisilion, give directions to the voting controlier which
appear to the Broadcasting Authorily to. b necessary 10—
(i} effect a cesser of the ing or acquisilion; and
(i) ensure compliange-#ith the restriction.
(2) A notice under sybs€ction (1} shall specify—
irections are given lor the purpose of subsection (1)i), those directions;
the directions are given for the purpose ol subsection (1)}i1), those directions
d the restriction required to be complied with; and
the period within which the directions are required to be complied with.
Nothing in this section shall be construed as restricting or otherwise alfecting a person's

aaE-batraneleiavotingshare
F-1ia &
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CAP. 562  Broadcasting

controller under section 21(1) within the period specified in the notice for complying with-il
commits an offence.

(4) A person who, without reasonable excuse, fails to comply with section 22(2) cp
offence,

(3) A person who fails to comply with the requirements of a notice served”on him under
section 23 within the period specified in the noticg for complying with it comipifs an offence.

(6) A person who fails to comply with the requirements of a noticee
section 24 within the period specified in the notice lor complying with iLe0mmits an offence.

(7). A person who votes on a poll at a general meeting of a liceps€e, whether in person or by
proxy, in respect of a voling share which, to his knowledge, is #6T the time being subject to a
rtﬁtriction under section 26(3}(b), or appoints a proxy Lo vote jrrespect of the share, commits an
offence. :

(8) A person who being the holder of a voting share-which, to his knowledge, is for the time
being subject to a restriction under section 26(3) or hamng a right to be issued with another voting
share in the right of the first-mentioned share, or 46 receive any payment in respect of the first-
mentioned share otherwise than in 2 liquidation! enters into an agreement which is void under
section 26(4) or (5) commits an offence,

(9) A person who commits an offe
$1,000,000 and to imprisonment for 2 ¥

pee under this section is liable on conviction to a fine of

32. Prosecution of offences andfimitation
on institution of proceed

pefing the powers of the Secretary for Justice in relation to the prosecution of
g‘imina! offences, pfosecution for an offence under this Part may be instituted by the Broadcasting
uthority.
(2) NotWwithstanding section 26 of the Magistrates Ordinance (Cap. 227), any information or
complaip¥Telating ta an offence under this Part may be tried if it is laid or made, as the case may
be, atany time within 3 years beginning on the date of the commission of the offence or within |2
hs beginning on the first discovery of the offence by the prosecutor, whichever period expires

PART 4

ResTRICTION ON DOMESTIC FREE OR PaY TELEVISION
PROGRAMME SERVICE LICENSEES EXERCISING
CONTROL ON DISQUALIFIED PERSONS

33. Restrictions on licensees exercising
control on disqualified person
without Chief Executive in
Council’s approval

(1) A licensee shall not exercise control on a disqualified person—
{a) unless the Chiel Executive in Council, on application in the specified form by a
licensee, is satisfied that the public interest 50 requires and approves otherwise; and
{&) except in accordance with such conditions as are specified in the approval.
(2) In considering public interest for the purposes of subsection (1), account shall be taken
of, but not limited to, the following matters—
a) the effect on competition in the relevant service market;
(b) tl;le extent to which viewers will be offered more diversified television programmie
choices:
{c) the impact on the development of the broadcasting industry; and
(d) the overall benefits to the economy.
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