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Ms Flora Tai
Clerk to Bills Committee
on the Race Discrimination Bill
Legislative Council Building
8 Jackson Road
Hong Kong
(By fax: 2509 9055)

Dear Flora,

LC Paper No. CB(2)2436/07-08(01)

CONSTITUTIONAL AND MATNLAND AFFAIRS BUREAU
GOVERNMENT SECRETARIAT

LOWER ALBERT RGAD

HONG KONG

Eeh Tel: 28102166
BE Fax: 25230565

26 June 2008

Race Discrimination Bill

Attached please find the final draft of the Committee Stage
Amendments to be proposed by the Administration to be issued to

Members.

In addition to those amendments we have reported to the Bills
Committee as outlined in the paper entitled “the Administration’s proposals
for Committee Stage Amendments” (L.C Paper No. CB(2)2251/07-08(01)),
we have also proposed the following additional amendments —

Vilification and serious vilification

(a)  inresponse to members request, we have recast Clause 46 —

(i) in which new subclause (1)(b) clarifies our policy intent as to
the mental element required as an ingredient of the offence;

(ii) a new clause 46(1A) clarifies that it is immaterial whether a

person is actually incited.
also he included in Clause 45.

A similar subclause (1A) would
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(b) we would make similar amendments to sections 46 and 47 of the
Disability Discrimination Ordinance, Cap 487, which contain
similar provisions.

Other amendments

On Clause 18(5) (which makes it lawful for a trade union,
employers’ organization or professional or trade organization etc whose
main object is to confer benefits of membership to a particular racial group
before the enactment date to continue to do so), further drafting changes are
made.

We will also make amendments to the Chinese text of —
(a) Clause 27(1)and the corresponding section 28(1) of the Sex
Discrimination Ordinance, Cap 480, and section 19(1) of the
Family Status Discrimination Ordinance, Cap. 527, to clarify our
policy intent; and
(b) Clause 71 to fine-tune the presentation; and
(¢c) sections 7, 8 and 9 of Schedule 2 to achieve internal consistency.
These are technical changes and do not affect substance.
We will also remove the reference to Construction Industry
Training Authority (CITA) in Schedule 1 by removing item 15 as the CITA
has ceased to exist after the establishment of the Construction Industry

Council (item 17 of Schedule 1).

Please let me know if you need further information.

-~ ( Stanley Ng/

‘‘‘‘‘‘

for Secretary for Constitutional and Mainland A ffairs



RACE DISCRIMINATION BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for Canistital and Mainland Affairs

Clause

Long title

1(2)

2(1)

2(1)

2(1)

Amendment Proposed

By deleting “to extend unlawful sexudlarassment under the Sex
Discrimination Ordinance to cover rendering the immment in which a
person works, studies or undergoes training sexialstile or intimidating;”
and substituting “to amend certain definitions, atie provisions on
discrimination against contract workers, in exigtiranti-discrimination
legislation as well as the provision on unlawfulisa harassment by creating
a hostile or intimidating environment in the Sexs@imination Ordinance for

alignment with corresponding provisions in this {Dedhce;”.

By deleting “Secretary for Home Affairs” andbstituting “Secretary for

Constitutional and Mainland Affairs”.

In the definition of “club”, by deleting evahyng after “purposes” and
substituting “and which provides and maintainsfasilities, in whole or in

part, from the funds of the association;”.

By deleting the definition of “estate agentidasubstituting —

estate agent” {1z {{H) has the same meaning as in the Estate

Agents Ordinance (Cap. 511);".

By deleting the definition of “near relativahd substituting —
“near relative” ¢T#1), in relation to a person, means —
(@) the person’s spouse;

(b) a parent of the person or of the spouse;



7(2)

15(1)

15

2
(c) achild of the person or the spouse of such la;chi
(d) a brother or sister (whether of full blood orfhal
blood) of the person or of the spouse or the spouse
of such a brother or sister;
(e) agrandparent of the person or of the spouse; or
() a grandchild of the person or the spouse of such
grandchild,
and, in determining the above relationships, chitdoorn out of
wedlock are to be included, an adopted child ibdaegarded
as a child of both the natural parents and the tagoparent or
parents and a step child as the child of both Htaral parents

and any step parent;”.

By deleting the clause and substituting —
“3. Application to Gover nment

This Ordinance binds the Government.”.

By deleting subclauses (2), (3), (4) and (5) suastituting —
(2) For the purposes of subsection )(i{), a requirement
or condition is justifiable if it serves a legititeaobjective and bears a

rational and proportionate connection to the object

By deleting everything after “that” and suhsging “creates a hostile or

intimidating environment for the second-mentionedspn.”.

By deleting everything after “but” and suhsging “by a contractor or

sub-contractor of the principal.”.

By adding -
“(7)  Inthis section —

“contractor” (##|%) means a person who undertakes any work for the

principal under a contract that is entered intothg person
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18

18(6)

20(2)0)

26

directly with the principal,
“sub-contractor” (X F|pH) means a person who enters into a contract
with another person (whether or not a contractahefprincipal)

to undertake all or any part of the work that atastor of the

principal has undertaken.”.

By deleting the heading and substituting —

“18.  Organizations of workersor employersor
professional or trade organizations, etc.”.

By deleting subclause (5) and substituting —
“(5) Where, immediately before the enactment ofs thi
Ordinance, the main object of an organization tacththis section
applies was to enable the benefits of membershipet@njoyed by
persons of a particular racial group (defined otlise than by

reference to colour), then, in so far as that coas to be its main

object, this section is not to be construed as affectiveg bbject and
does not render unlawful an act that is done ireotd give effect to
that object.”.

By deleting “an organization of workers, agamization of employers, or an
organization of both workers and employers” and ssuliing “an

organization to which this section applies”.

By deleting “on those matters” and substitutingegarding holidays or

medium of instruction”.

By deleting subclause (B)(and substituting -
“(b) to make different arrangements regarding holidaysnedium

of instruction for persons of any racial group.”.



27 In the Chinese text, by deleting subsectiorb(laad substituting —

“(p) HIALEIEE DT - & PIR G A 2 R EL Rk A A 2 R A
£ BUANRE B IR HA SR A ) [ BB EZ A 7 B A 2%
Nt - SRt EE RSB SUE SR AT B sk - R
111y i = 7 e DA [F] O =l A [FI R - sl PARHIE T 54
M AR [EIER R - (A 1% = fe it B A A L B s E SRV EZF B
i > Ex AR o 7

34 By deleting subclause (2).

44(1)b) In the English text, by deleting “threateningidasubstituting “threatening to

subject”.

45 @ In the Chinese text, by deleting subclause (H)substituting —
(D fEAef AANFENBEVEE) - MEEIEEIA S — A BT R e B
FE P A -HIER B TSRS ~ #3255 — N\ sWBE R A R E I
B~ BxEErEl i sam SR R - B & -

(b) By adding —
“(1A) For the purposes of subsection (1), it ismaterial
whether a person is actually incited, by an agtju—
(@) hatred towards;
(b) serious contempt for; or
(c) severe ridicule of,
another person or members of a class of persortseoground of the

race of the person or members of the class of perso



45 By deleting subclause (B)(and substituting —
“(b)  an activity in public that —
0] IS a communication or the distribution or disseation
of any matter; and
(i)  consists of a publication which is subjectaaefence of

absolute privilege in proceedings for defamatiafi; o

46 By deleting subclause (1) and substituting —
“(1) A person commits an offence if —

(@) the person, by any activity, incites hatred taigar
serious contempt for, or severe ridicule of, anothe
person (“the second-mentioned person”) or
members of a class of persons, on the ground of
the race of the second-mentioned person or the
members of the class of persons;

(b) the person intentionally incites such hatred,
serious contempt or severe ridicule on such
ground; and

(c) the activity is an activity in public and consisif
threatening physical harm, or inciting others to
threaten physical harm —

0] towards, or towards any premises or
property of, the second-mentioned
person or the members of the class of
persons; or

(i) towards the premises or property of any
other person to which the
second-mentioned person or the
members of the class of persons have
access.

(1A) For the purposes of subsection &))(it is immaterial

whether a person is actually incited, by an agtj\—



(@) hatred towards;
(b) serious contempt for; or
(c) severe ridicule of,
another person or members of a class of persoriseoground of the

race of the person or members of the class of perso

64(3) By deleting “Secretary for Home Affairs” arslibstituting “Secretary for

Constitutional and Mainland Affairs”.

65 By deleting the clause and substituting —
“65. Power to conduct formal investigations
Without limiting section 60 —

(@ if the Commission thinks fit, it may conduct a
formal investigation for any purpose connected
with the carrying out of any of its functions under
that section; and

(b) if required by the Chief Secretary for
Administration, the Commission shall conduct a
formal investigation for any purpose connected
with the carrying out of any of its functions under

that section.”.

71 By deleting subclause (1) and substituting -
“(1) A claim by or on behalf of any person (“theaichant”)

that another person (“the respondent”) —

(a) has committed an act of discrimination againet th

claimant which is unlawful by virtue of Part 3 or
4,
(b) has committed an act of harassment against the

claimant which is unlawful by virtue of Part 3 or
4,
(c) has committed an act which is unlawful by virtue




72(5)

81(3)

84(1)

89

93

(d)

of section 45; or

is to be treated, by virtue of section 47 or &8,

may be made the

having committed an act of discrimination or

harassment referred to in paragra@) 6r ()

against the claimant or an act referred to in

paragraphd),
subject of civil proceedings ie likanner as any

other claim in tort.”

By deleting “67(4)” and substituting “67(5)".

By deleting “conciliation

under section 79smeoncluded” and substituting

“the complaint was disposed of under section 76(3%)”.

By deleting “Secretary for Home Affairs” arsibstituting “Secretary for

Constitutional and Mainland Affairs”.

By deleting the cross-heading immediately befoeedlause and the clause.

By deleting the clause and substituting —

“93. Interpretation
(1) Section 2(1) of the Sex Discrimination Ordinan€ap.

480) is amended —
(a)

(b)

in the definition of “club”, by repealing
everything after “purposes” and substituting “and
which provides and maintains its facilities, in
whole or in part, from the funds of the
association;”;

by repealing the definition of “estate agent” and
substituting —

estate agent” iz (L) has the same meaning

as in the Estate Agents Ordinance (Cap.



511);"
(c) by adding -

“near relative” (T#i), in relation to a person,

means —
(a)
(b)

(©)

(d)

(€)

(f)

and, in

relationships,

the person’s spouse;

a parent of the person or
of the spouse;

a child of the person or
the spouse of such a child;
a brother or sister
(whether of full blood or

half blood) of the person
or of the spouse or the
spouse of such a brother
or sister;

a grandparent of the
person or of the spouse;
or

a grandchild of the person
or the spouse of such a
grandchild,

determining the above

children born out of

wedlock are to be included, an adopted

child is to be regarded as a child of both

the natural parents and the adoptive parent

or parents and a step child as the child of

both the natural parents and any step

parent;”.
(2)  Section 2(4) is repealed.

(3) Section 2(5)f) is amended by repealing “sexually” and

“work”.



New

(4) Section 2(6) is repealed.”.

By adding immediately after Clause 93 —
“93A. Discrimination against contract workers
(1) Section 13(1) is amended by repealing evergttafter
“but” and substituting “by a contractor or sub-aactor of the
principal.”.
(2) Section 13 is amended by adding —
“(5) Inthis section —

“contractor” (4 F]p5) means a person who undertakes
any work for the principal under a contract that is
entered into by the person directly with the
principal;

“sub-contractor” (X #| %) means a person who enters
into a contract with another person (whether or
not a contractor of the principal) to undertake all
or any part of the work that a contractor of the

principal has undertaken.”.

93B. Discrimination in provision of goods, facilities or services

Section 28 is amended, in the Chinese text, by aleqme

subsection (1) and substituting —

QDN ST/ /SN ol 1 3 /AN N il =
It ah 5 e eV OR 5 (AN & e 75 s G T O GERIE D
N 21 #E DT (8O e i — 4 3% SR I 15 sl f A 5%
FE > MR BRI A BB E R —

—>,

(a)  FE @ 5] o £2 0 308G 1 (0] it
FE O T ] 2% 55 & 0~ 5% Jif 80 AR
% 5 8%

(D) FZANETEEIEN T & DR 5
Z R LR R BN RN+ B
(A1 At 28 frs 25 05 o B9 4% AR N ) [7]
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AR AL B aVE R 8 B A 8% 5Y
Az 455 - 2K 1 5% A 3B f# DLAH [E] /5 2300
12 1 [5] {5 2K > sl iR AN DA [E] 5 5
3tz $22 R[] {6 K- (A0 4t 32 (3 B 5 AH [A]
o B BlCE SR A 5% 55 B O~ 5% BRI

?% ° ”

93C. Discrimination in disposal or management of premises

Section 29(3) is amended, in the Chinese textepgaling 3
7/ A and substituting #z (CE”.

93D. Claimsunder Part 111 or 1V
Section 76(1) is amended —
(@ by repealing paragrapb)(
(b) in paragraph d), by repealing the comma and
substituting “; or”;
(c) by adding —
“(d) is to be treated, by virtue of section 46 or
47, as having committed an act of
discrimination or sexual harassment
referred to in paragrapta) or (C) against
the claimant,”.

93E. Period within which proceedingsto be brought

Section 86(2A) is amended by repealing “conciliationder
section 84 was concluded” and substituting “the glamt was
disposed of under section 84(3) or (4)".
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Disability Discrimination Ordinance

O3F. Interpretation
(1) Section 2(1) of the Disability Discriminationré@nance
(Cap. 487) is amended —

(& in the definition of “club”, by repealing
everything after “purposes” and substituting “and
which provides and maintains its facilities, in
whole or in part, from the funds of the
association;”;

(b) by repealing the definition of “estate agent” and
substituting —

estate agent” {fij7={L3#) has the same meaning

as in the Estate Agents Ordinance (Cap.
511);%;
(c0 byadding —
“near relative” (%), in relation to a person,
means —

(@) the person’s spouse;

(b) a parent of the person or of the
SPOUSE;

(c) a child of the person or the
spouse of such a child;

(d) a brother or sister (whether of
full blood or half blood) of the
person or of the spouse or the
spouse of such a brother or
sister;

(e) a grandparent of the person or
of the spouse; or

() a grandchild of the person or

the spouse of such a
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grandchild,
and, in determining the above
relationships, children born out of
wedlock are to be included, an adopted
child is to be regarded as a child of both
the natural parents and the adoptive parent
or parents and a step child as the child of
both the natural parents and any step

parent;”.

(2)  Section 2(5) is repealed.

93G. Discrimination against contract workers
(1) Section 13(1) is amended by repealing evergttafter
“but” and substituting “by a contractor or sub-aawtor of the
principal.”.
(2) Section 13 is amended by adding —
“(6) In this section —

“contractor” (#F]pH) means a person who undertakes
any work for the principal under a contract that is
entered into by the person directly with the
principal;

“sub-contractor” (X #|%) means a person who enters
into a contract with another person (whether or
not a contractor of the principal) to undertake all
or any part of the work that a contractor of the

principal has undertaken.”.

93H. Vilification

(1) Section 46 is amended by adding —
“(1A) For the purposes of subsection (1), it is

immaterial whether a person is actually incited, &y

activity, to —
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(@) hatred towards;
(b) serious contempt for; or
(c) severe ridicule of,
another person with a disability or members ofas€lof
persons with a disability.”.
(2) Section 46(2)) is repealed and the following
substituted —
“(b)  an activity in public that —
0] IS a communication or the distribution or
dissemination of any matter; and
(i) consists of a publication which is subject
to a defence of absolute privilege in

proceedings for defamation; or”.

93l. Section substituted

Section 47 is repealed and the following substitute

“47. Offence of seriousvilification
(1) A person commits an offence if —

(@ the person, by any activity, incites
hatred towards, serious contempt for,
or severe ridicule of, another person
(“the second-mentioned person”)
with a disability or members of a
class of persons with a disability;

(b) the person intentionally incites such
hatred, serious contempt or severe
ridicule; and

(c) the activity is an activity in public
and consists of threatening physical
harm, or inciting others to threaten

physical harm —



93J.

93K.
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(i) towards, or towards any
premises or property of, the
second-mentioned person or
the members of the class of
persons; or

(i) towards the premises or
property of any other person
to which the
second-mentioned person or
the members of the class of
persons have access.

(2) For the purposes of subsection 4),){t is
immaterial whether a person is actually incited, dyy
activity, to —

(@) hatred towards;
(b) serious contempt for; or
(c) severe ridicule of,
another person with a disability or members ofas€lof
persons with a disability.
(3) A person who commits an offence under
subsection (1) is liable on conviction to a findeatel 6

and to imprisonment for 2 years.”.

Claimsunder Part 111 or 1V

Section 72(1){) is repealed and the following substituted —

“(d) is to be treated, by virtue of section 48 or 49,having
committed an act of discrimination or harassment
referred to in paragrapla)(or (b) against the claimant or

an act referred to in paragrap),(.

Period within which proceedingsto be brought

Section 82(2A) is amended by repealing “conciliationder
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section 80 was concluded” and substituting “the glamt was

disposed of under section 80(3) or (4)".

Family Status Discrimination Ordinance

93L. Interpretation

(1) Section 2(1) of the Family Status Discriminatio

Ordinance (Cap. 527) is amended —

@ in

the definition of

“club”, by repealing

everything after “purposes” and substituting “and

which provides and maintains its facilities, in

whole or

association;”;

(b) by adding —

in part,

from the funds of the

“near relative” @T#%), in relation to a person,

means —

(@
(b)

(©)

(d)

(€)

(f)

and,

relationships,

in  determining  the

the person’s spouse;

a parent of the person or of the
spouse;

a child of the person or the
spouse of such a child;

a brother or sister (whether of
full blood or half blood) of the
person or of the spouse or the
spouse of such a brother or
sister;

a grandparent of the person or
of the spouse; or

a grandchild of the person or
the spouse of such a grandchild,
above

children born out of
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wedlock are to be included, an adopted
child is to be regarded as a child of both
the natural parents and the adoptive parent
or parents and a step child as the child of
both the natural parents and any step
parent;”.

(2)  Section 2(4) is repealed.

93M. Discrimination against contract workers
(1) Section 9(1) is amended by repealing everytraftgr
“but” and substituting “by a contractor or sub-aaator of the
principal.”.
(2) Section 9 is amended by adding —
“(6) In this section —

“contractor” (4 F]p5) means a person who undertakes

any work for the principal under a contract that is
entered into by the person directly with the
principal;

“sub-contractor” (X # #| %) means a person who enters
into a contract with another person (whether or
not a contractor of the principal) to undertake all
or any part of the work that a contractor of the

principal has undertaken.”.

93N. Discrimination in provision of goods, facilities or services
(1) Section 19(1#) is amended, in the English text, by

adding “or” at the end.

(2) Section 19 is amended, in the Chinese textepbealing

and the subsection (1) and substituting —
IO DI /== 51 /AN N o 1157 /N N o 1
Ot & i 5% i SR 15 (A & e 75 A b 1T MR BGERED)
A CURTE” D) o WFE DL R AR B
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22 e i (17 H 3R SR 15 sl FH 5% 55 & om ~ 3% i 8X
BRFESHIN C g ) - BIEE R —

(o) {BERE[A 1% 2 P (R BGEET [A R E
TE(MEAIEZSE G AL ~ SRfial RS ;
=

(b)  HIALEIEF BN T - GGG
14 35 BE {5 K A I JHE 5% o (37 BIAIEE
RS g fe (LY 0 R A - B
REBIRFAL B2 RN ) [A]JE
il o B N1 5 5% i e (7 B 10 S BT
FEERA AR N SR B R
AL ESE RN B AL - s sk
15 - A BT R A DAUAH[E] G A0 74
FHIENMEEFK - sEeE A DAHE 5 2l
ZAH[ERSR - [P R (i B HH[E
o B BB SR %5 B~ et alik
i

930. Period within which proceedings areto be brought
Section 64(3) is amended by repealing “conciliationder
section 62 was concluded” and substituting “the glamt was

disposed of under section 62(3) or (4)".".

94 By deleting the cross-heading immediately befoeedlause and the clause.

Schedulel (a) Initem 14, by deleting “and Manpdwe
(b) By deleting item 15.

Schedule 2, (a) In the English text, by deleting “remains to be”dasubstituting
section 7 “remains”.
(b) In the Chinese text, by deleting“H" IISE?{;%L[*%E’ and substituting

Ly P S (7 TR




Schedule 2, (a)

section 8

(b)

Schedule 2, (a)
section 9

(b)

Schedule 2, (a)

section 11

(0)
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In the English text, by deleting “remains to be”dasubstituting
“remains”.

In the Chinese text, by deletingH" ITE?{;{&W%E’ and substituting

L (MR T MR

In the English text, by deleting “remains to bafid substituting
“remains”.

In paragraphli), by deleting “and Manpower”.

In the definition of “public officer”, in paragph (b), by deleting
“and Manpower”.
In the definition of “specified English teacheiy paragraphd(i),

by deleting “and Manpower”.



