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PART 1

PRELIMINARY

1. Short title and commencement

(1) This Ordinance may be cited as the Domicile Ordinunce. ]
(2) This Ordinance shail come into operation on a day to be appointed
by the Secretary for Justice by notice published in the Gazelte,

2. Interpretation

{13 In this Ordinance— )
“child™ (%#% A) means an individual who has not attained the age of 18
{whether or not the individual is married under the law of any country ot
territory and whether of not the individual is a parenty, and “adult (WLSF
A} shall be construed accordingly;
“court™ {¥BE) includes a magistrate;
“parents” (5 ). in relation to a child, means the father and the mother of that
child and includes— )
{a) the adoptive parents of the child;
(h) the step-parents of the child; and ‘
(¢} the parents of the child who are not marned to each other.
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I.  Short title and commencement

(1) This Ordinance may be cited as the Domicile Ordinance.
(2) This Ordinance shail come into operation on a day to be appointe
by the Secretary for Justice by notice published in the Gazette.

1. Interpretation

(t) In this Ordinance—

“child” (kB ¥ A) means an individual who has not attained the age of I8
{whether or not the individual is married under the taw of any country or
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“court” (#MKE) includes a magistrate;

“parents” (5 &), in retation to a child, means the father and the mother of that
child and inctudes—

(a) the adoptive parents of the child:
{b) the step-parents of the child; and
{¢y the parents of the child who are not married to each other.
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PART t

PRELIMINARY

L. Short titte and commencement

{10 This Ordinance may be cited as the Domicile Ordinance.
(2) This Ordinance shall come into aperation on a day to be appointed
by the Secretary for Justice by notice putslished in the Gazetie.

2. Interpretation

(x}) In thisOrdinancEP

“enild” {£HF A} means an individval who has not attained the age of 18
{whetler or not the individual is marvied under the law of any couatry or
tecritory and whether or not the individual is a parent}, and “adult” (ALF
A} shall be construed accordingly;

“court” (#:5) includes a magistrale:
- s ekt a-child_weansthe-Tathertd-themotherof-tht
child and includes—

(a) the adoptive parents of the child;
(0) the step-parents of the clfild; and
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<P~ + unless the cantext otherwise requires

<= “parent” (28, in relation to 2 child, means —

{@ thc natural father or naturat mother of the child
(whether or not the natural father and natural
mother are marvied to each other);

(5),  aparent of the child by adoption; o¢

{c)  asiepfather of stepmother of the child.,
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(2) Tn this Ordinance, a reference lo a counltry or territary, in relation te i (5) 7511 tIhLSIOrdu:iancg.T iclerence to a country or territory, in relation to
M A i . P p . an mdividual whaose domicile at any time is in question, is a reference to
an individual whose demicile at any time is in question, is a velerence o a VI » : : s s 2 a - N ‘ . - -
5 territory that has its ownys stem of !a\?r at that time country or territory that has its own system of luw ai that time (1) In this Qrdinance, a reference o a country or ternuiory. n l-E|dI[011 tf’
e ’ ‘ V ) an individual whose domicile at any (ime 15 in guestion, 15 a reference to a
country or territory that has its own system of law at that time.
=
|

{1A) For the puposes of the definition of “parent” —
(@)  anadoption means —
() an adoption under an adoption oeder made
in 3 with the Adoption Ordinance
{Cap. 290, or
(i)  an adoption recognized as valid by the iaw
of Hong Kong;

() where a child is so adopted and subject to
paragraph (c), the adopier or adopters, and not any
ptherpqsoq,isnrmmnadasmemrw
pasents of the child; and

) where -

{i} a person mamied 10 a natural parent of a
child has adopted the child ander an
doption within the ing of paragraph

{a); and
(i) by virse of paragraph (e)Xi) of scctioa 13(1)
. of the Adoption Ordinance (Cap. 290), the
child stends to the adopter and that natural
parent exclusively in the position of a child
bom o them in lawful wedleck m respect .
of the refevam matters within the meaning %
of that section 13{1}, or by vittue of any ‘
law of the country or tegritory of adoption ]
other than Hong Keng, the child stands to J

the adopter and that natural paremt

exclusively m such a position in respect of

such matters,
the adopter and that natucal parent, and oot any
other person, ace weated as the parents of the
child.
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PART 2

DETERMINATION OF DOMICILE

3. General roles

{1) Every individual has a domicile.

(2) No individual has, at the same time and for the same purpase, more
than one domicile. .

(3) Where the domicile of an individual is in iSSUE before_any caurt in
Hong Kong, that court shall determine the issue in accordance with the law of

Hong Kong.

4.  Domivile of children

(1) A child is domiciled in the country or territory with which he is for
the time being most closely connected. ) )

{2} In determining which country or territory a child is for the time being
most closely connected with, the court shall take into account a!i r::lcvalnl
factors. including which country or territory the child intends to have his home .

(3) Where the child's parents are domiciled in the same country or
territory and the child has his home wiih either or both ‘of them, it shall be
presumed, unless the contrary is proved, that the child is most closely
connected with that country ot territory.

{(4) Where the child’s parents are not domiciled in the same country ar
territory and the child has his home with one of them. but not with the ether,
it shall be presumed, unless the cantrary is proved. thal the child is mast
closely connected with ihe country or LerriloFy in which the parent with whom
he has his kome is domiciled.

5. Domicile of adulis

(13 On becoming an adult, an individual retains {subject to subsection
()} the domicile that he had immediately before he be:uomes an ﬂdu|l.‘ o
(2) Subject to sections 6. 7 and 8, an aduft acquires a new domicile in a
country of territory if—
{a) he is present there; and ] ) ]
(5} he intends to make a home there for an indelinite period

6. Acquiring a domicile in Hong Kong
(1} An adull does not acquire a domicile in Hong Kong under section
5(2) unless he is lawfully present in Hong Kong.

PART 2 -

DETERMINATION OF DOMICILE

3. General rules

(1) Every individual has a domicile.

{2) No individual has, at the same time and for the same purpose, more
than one domicile.

(3) Where the domicile of an individual is in issue before any couwrt in
Hong Kong, that court shall determine the issue in accordance with the faw of
Hong Kong.

4.  Domicile of children

{1} A <hild is domiciled in the country or tevritary with which he is for
the time being most closely connected.

most ciosely connected with, the court[shall take into account all relevant

(3) Where the chiid's parents are domiciled in the same country or
tercitory and the child has his home with either or both of them, it shall be
presumed, uniess the contrary is proved, that the child is most closely
connected with that country or territory.

(4} Where the child's pacents are not domiciled in the same country or
lerritory and the child has his home with one of them, but noi with the other,
it shall be presumed, unless the contrary is proved, that the child is most
closely connected with the country or territory in which the parent with whom
he has his home is domiciled.

5. Domicile of adults

(1} On becoming an adult, an individual retains (subject to subsection
(2)) the domicile that be had immediately before he becomes an adult.
(2) Subject to sections 6, 7 and 8, an adult acquires a new domicile in a
country or territory f—
(&) he is present there; and
(&) he intends ta make a home there for an indefinite period.

6. Acqguiring a dowmicile in Hong Kong

(1) An aduit does not acquire a domicite in Héng Kong under section
5(2) unless he is lawlully present in Hong Kong.
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DETERMINATION OF DOMICILE

3. General rules

(I} Every individual has a domicile.

{2) Mo individuat has, at the same time and for the same purpose, more
than one domicite.

(3) Where the domizile of an individual is wn issue before any court in
Hong Kong, that court shail determine the issue in accordance with the law of
Hongz Kong,

4. Domicile of children

(1) A child is domiciled in the country or territery with which he is lor

the time being most closely connected.
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most closely connected with, the codrt shall take inlo account all relevant

. s
(3) Where the child's parents are domiciled in the same country or
tercitory and the child has his home with either or both of them, it shafi be
presumed, unless the contrary is proved, that the child is most closely
counected with that country or territory.

(4) Where the child’s parents are not domiciled in the same country or
;crrilory and the child has his home with ane of them, but not with the other.
it shall be preswmed. unless 1he conirary ss proved, that the child is most
closely connected with the country or terrstory in which the parent with whom
he has his heme is domiciled.

5. Domicile of adults

(1) On becoming an adult, an individual retaing (subject 0 subsection
(2)} the domicile that he had immediately before he becomes an aduit.
(2} Subject 1o sections 6, 7 and 8, an adult acquires a new domicile in a
cauntry or territory if—
{#) he is present there; and
() heintends Lo make a home there for an indefinite period.

6.  Acquiring a domicile in Hong Kong

{1} An aduit does not dcguire 4 demicile in Hong Koné under section
3(2) unless he is lawlully present in Hong Kong.
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(1) An adult's presence in Hong Kong shall be presumed to be lawlul
unless the contrary is proved.

(1) In exceptional circumstances where it is proved that strict adherence
1o subsection (1} would result i injustice. an adult may despite subsection {1}
acquire a domicile in Hong Kong even though his presence n Hong Kong is
unlawful.

7.  Acquiring a domicile in another country or territery

In deciding for the purposes of section 5(2) whether an adult acquires a
domicile in a country or lerritory other than Hong Koag, one of the lactors
that shall be considered is whether his presence in that couatry or territory is
lawful by the law of that country of teeritory.

8. Domicile of adults under disability

(1) An adult lacking the capacity to form the intention necessary for
acquiring a domicile is domiciled in the country or tevritory with which he is
for the time being maost closely connected.

(2) Whether an adult lacks that capacity is a question of fact.

(3) When that capacity is restored to an adult, he retains the demicile
that he had immediately before the capacity was restored.

9,  Continuity of domicile

Where an individual is domicited in a couniry or territory as determined
in accordance with this Ordinance. he continues to be so domiciled until he
acquires another domicile, whether under section 4, 5. 8 or 10,

{2) An adult's presence in Hong Kong shall be presumed 1o be lawiul
unless the contrary is proved.

{3) In exceptional circumstances where it is proved that strict adherence
to subsection (1) would result in injustice, an adult may despite subsection (1)
acquire a domicile in Hong Kong even though his presence in Hong Kong is
unlawful.

a-d icile-in-another.

1 A HH teyor territory
Al 5 Y y

In deciding for the purposes of seftion 5{2) whether an adult acguires a
domicile in a country or territory othey than Hong Kong. one of the facters
that shall be considered is whether his [presence in that country or tereitory is

- saditor

8. Domicile of adults under disability

| <>

(1) Anr adult lacking the capacity 1o farm the intention necessary for
acquiring a domicile is domiciled in the country or territory with which he is
for the lime being most closely connected.

(2) Whether an adult Jacks that capacity is a question of lact.

(3) When that eapacity is restared to an adult, he retains the domicile
that he had immediately before the capacity was restored.

9. Continuity of domicile

Where an individua! is domiciled in a country or territory as determined
in accardance with this Ovdinance. he continues to be so domiciled until ke
acquires another domicile, whether under section 4.5, 8 or 10.

7.  Acquiring a domicile in another éounlry or territory
In determining for the purposes of section 5(2) whether an adult
has acquired a domicile in a country or territory other than Hong Kong,
the fact that his presence in that country or territory is unlawful by the
law of that country or termitory —
{a)  may be taken into account; but
(b) does not preclude a delermination thai he has

acquired a domicile in that countey or territory. .

(2) An adult’s presence in Hong Kong shall be presumed to be lawfui
uiless the contrary is proved.

(3} [;1 exceptional circumstances where it is proved that strict adherence
to su}bsecllon (‘l)_ W{_)uld result in injustice, an adult may despite subsection (1)
acquire a domicile in Hong Kong even though his presence in Hong Kong is
uplawful.

7 A il
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In deciding for the purposes of secffon 5(2) whether an adult acquires a
doinicile in a country or territory other than Hong Kong, ene of the factors
that shall be considered is whether his pfesence in that country or territory is

Tawdul hy the law of that countsv or territosy
Ed A E

8. Domicile of adults under disability

(1) An adult lacking the capacity to form the intention necessary for
acquiring a domicile is domiciled 1 the country or territory with which he is
for the time being most closely connected.

(2) Whether an adult Jacks that capacity is a question of fact.

(3} When that capacity is restored to an aduit, he retains the domicile
that he had immedialely before the capacity was restored.

9. Continuity of dumicile

7 Where an iqdividua] is domiciled in a country or territory as deiermined
I accordance with this Ordinance, he continues to be so domiciled until he
acquires another domicile, whether under section 4. 5, § o1 10.

T Acquiring a domicife ix muother country or tervitory
In determining for the purposes of section 5(2) whether an adult
has acquired a domicile in a country or tertitory other than Hong
Kong -
{9)  account shall be taken of whethes his presence in

that country or territory is lawfud by the law of
that country or territory; but

(&)  cven if his presence in that country or temitory is
unkawful by the [aw of that country or temilory,
that fact does not preclude a determination that he
has acquired s domicile in that country or
territory.
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10. Domicile in country comprising 2 or
more territories
In any case where— ) o
(@) an adult is present in a couniry comprising 2 or more terrores
and intends to make a home in that country for an indefinite
period: but . ] i
{h) the application to him of the other provisions of this Ordinance
does not show that he is domiciled in any particular lerritory
within the country, )
then (notwithstanding the other provisions of this Ordman}ce) he shall bg
treated, until he acquires another domicile (whether under section 5 or §or this
section). as domiciled in the territory within that country with which he is for
the time being most closely connected.

o>

10. Dormicite in country comprising 2 or
more territories '

In any case where—

(a) an adult is present in a country comprising 2 or more territories
and intends to make a home in that country for an indefinite
period; but .

(b) the application to him of the other provisions of this Ordinance
does not show that he is domiciled in any particular territory
within the country,

then {nolwithstanding the other provisions of this Ordinance} he shall be
treated, until he acquires another domicile (whether under section 5 or 8 or this
section), as domiciled in the tereitory within that couniry with which he is for
the time being most closely cennected.

=~ 10A. Closest connection

In determining for the purposes of section 4, & or 10 the country
or territory with which an individual is for the time being mast closely
connected, account may be taken of any relevant mader but account

shall be taken of -
(@) if the individual is a child who has a preference as
10 the country or territory in which to have his
home, that preference; and
(b) if the individual is an adult wha lacks the capacity
to form the intention necessary for acquiring a

domicile but who, immediately before losing that

capacity, was an adult intending to make a home
in a particular country or territory for an indefinite
period, that inlention, .

and each relevant matier may be given such weight as may be

apprapriale in ail the circumstances af the case

1. Damicile in country comprising 2 or
more lerritoriey

in any case where—

{a) an adul: is present in a country comprising 2 or mare territaries
and tends to make a home in that country for an indefinite
petiod; but ’

{5) the application to him of ihe other provisions of this Ordinance
does nat show that he is domiciled in any particular territory
within the country.

then {notwithstanding the other provisions of this Qcdinance) he shall be
treated, until he acquires another domicile (whethes under section 5 or 8 ar this-
section), as domiciled in Lthe territory within that country with which he is for
the time being most closely connected

[ 2>

<3 10A. Closest comnection

~ (1) In detzmining for the purposes of section 4, 8 or 10 the
couatry or territory with which an individual is for the time being most
closely connected, account may be taken of any relevagt marter.

(2} In determining for the purposes of section 4 the coumry
or territory with which a child is for the time beigg, most closely
connected, account shall be taken of any preference that the child may
have as to the country or teritory in which to have his home.

(3} In determining for the purposes of section $ the country
or teritory with which an adult lacking the capacity to form the
intention necessary for acquiring a domicile is for the time being most
closjcly connected, sccount shall be 1aken of any intention that ke might
have, immediately before losing that capacity and 2s an adult, as to the

" country of temitory in which to make 2 home for an indefinite period.

(4} Any matter taken into account under subssction (1), (2)

or (3) may be given such weight as is appropriste in all the

chrcumstances of the case.
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11, Standard of proo'[

Any fact that needs to be proved for the pueposes of this Ordinance shall
be proved on a balance of probabilities.

12. Domicile before commencement date

The domicile that an individual had at a time before the commencement
date of this Ordinance shall be determined as if this Ordinance had rot been
enacted.

13. Domicile on or after commencement date

(1) The domicile that ‘an individual has at a time on or after the
commencement date of this Ordinance shall be detepvined as if this Ordinance
had always been in force.

(1) For the purpeses of a determination under subsection (1. this
Ordinance applies in place of—

(4) the rules of common law for determining the domicile of an
individual that are inconsistent with this Ordinance; and

(b) the enactment repealed by section 14.

{3} For the purpases of a determination under subsection (1) and
without prejudice to subsection (2)a), this Ordinance abolishes the following
rules of common faw—

(a) the rule that a domicile of origin is given to every individual at
birth by operation of law;

(&) the rule that a child has a domicile of dependency;

(¢) the rule that a married woman has at all times the domicile of
her husband;

(d) the rule on the acquisition of the domicite of choice based on
residence and intention of permanent residence;

() the rule on the revival of the domicile of origin;

(f) the rule that a mentally incapacitated adult retains the domicile
that he had when he became mentafly incapacitated for so long
as he remains in that condition; and

(g} the rule that the standard of proof required to prove that an
individual's domicile changes from a domicile of origin to a
domicile of choice is mare onerous than that required to prove a
change from a domicile of choice to another.

{d) Except as provided in this section, nothing in this Ordinance affects
any rules of common law.

11, Standard of proofl ,

"Any fact that needs to be proved for the purposes of this Ordinance shall
be proved on a balance of probabilities.

12. Domicile before commencement date

The domicile that an individuai had at a time before the commencement
date of this Ordinance shall be determined as if this QOrdinance had not been
enacted. -

13, Domicile on or after commencement date

(1} The domicile that an individuai has at a tume on or after the
commencement date of this Ordinance shall be determined as if this Ordinance]™
had always been in force.

(2) Eor the purposes of a determination urder subsection (1). this

' Ordinance|applies in place of —
(a) the rules of common law for determining the domicile of an
individual that are inconsistent with 1his Ordicandef aind
() the enactment repealed by section 14,
(3) For the purposes ol a determination under subsection {1} aad
I without prejudice to subsection (2){a}, jthi i i

(o) the rule that a domicile of origin is given 1o every individual at
birth by operation of law;
{b) the rule that a child has a domicile of dependency;
{c) the rule that a married woman has at afl times the domicile of
her hushand;
{4) the rule on the acquisition of the demicile of choice based on
residence and intention of permanent residence;
{e) the rule on the revival of the donticile of origin;
(f) the rule that a mencally incapacitated adult retains the domicite
that he had when he becarme mentally incapacitated for so long
as he remains in that condition; and
the tvie that the standard of proof required to prove that an
individual's domicile changes from a domicile of origin 1o a
domicile of cheice is more onerous than that required to prove a
change from a domicile of choice to another,
"(4) Except as provided in this section, nothing in this Ordinance alfects
any rules of common law.

(g

AN .
l {except section 12)

J- the following rules of common law are abolished

'A‘)

1. Standard of prool

Any lact that needs to be proved for the purposes of this Qrdinange shall
be proved on a balance of probabilities.

12. Domicile belore commencement date

The domicile that an individual had at a time before the commencement
date of this Ordinance shall be determined as il this Ordinance had not been
enacted.

13. Domicile on or after comunencement date

{1) The domicile that an individual has at a time on or alter the
commencement date of this Ordinance shall be determined as if this Ordinancg[™
had always been in force.

Ordinance applies in place of—

{a)} the rules of common lay for determinmg the domicile of an
individual that are incongjstent with this Ordinance; and

(h) the enactment repealed by seclion [4.

(3) For the purposes of a detgrmination under subsection (1) and
without prejudice to subsection {2){«), this Ordinance abolishes the following
rules of common law—

(a) the rule that a domicile df origin is given Lo every individuat at
birth by operation of law

(& the ruke that a child has a domicile of dependency;

(£} the rule that a married woman has at all times the domicile of
her husband;

{d) the rule on the acquisitign of the domicile of choice based on
vesidence and intention of permanent residence;

¢} the rule on the revival of the domicile of arigin;

{/) the rule that a mentaliy ificapacitated aduft retains the domicile
that he had when he becdine mentally incapacitated for so long
as he remains in that condlition: and

{g) the rule that the standargd of prool required 1o prove that an
individual’s domicile changes from 4 domicile of origin to a
domicile of choice 18 mord onerous than that required Lo prove a

{4) Except as provided in this section. nothing in this Ordmance affects
any rules of common law.

“T {other than section 12)
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(2} For the purposes of a detcrmination vnder sub ieny (1),

this Ordinance (other than section 12) applies in place of -

(@)

)

the rules of common law for determining the
domicile of an individual to the extent that thee
rules are inconsistent with this Ordinance (other
than section 12); and

scetion  11C(Z) of the Matrimoniai Causes
Ordinance {Cap. 179), which section is repealed
by this Ordinance.

3) For the purposes of subsection (2)a), the rules of
common law for determining the domicile of an individual include
(without limitatjon) -

(a)

(&
(e
(d)

(e}

&)

the rule that a domicile of origin is given to every
individusl gt bisth by operation of taw;

the rule that a child has a domicile of dependency;
the rule that & married woman bas af el times the
domicile of her husband;

the rule on the scquisition of the domicile of
choice based on fesidence and intention of
permanent residence;

the rule on the revival of the domicile of origin;
the rule that a mentally incapacitated adult cetains
the domicils that he bad whea he became mentally
incapacitated for 50 long as be remainy in thar
condition; and

the rule that the standsrd of proof required to
prove that an individua!’s domicile changes from
a domicile of origin to a domicile of choice is
monc oncrous than that required to prove a change
from a dormicile of choice to another.




