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Bills Committee on Domicile Bill

We refer to the question raised by Mr Yip Ming.

Mr Yip has suggested the following provision to be added to the

Bill -

“(5) Where a child is born in Hong Kong and the parents of the child are
not Hong Kong Permanent Residents, nor persons ordinarily residing in
Hong Kong, the domicile of the child shall be the domicile of either or
both of the parents with which he or she or they are not closely connected

for the time being.”

Our comments on the suggestion are as follows —

(1) Itisunclear from the provision as to its intention or justification.

(2) Permanent residents and domicile are two different concepts.



The central notion of domicile is that of a long-term relationship
between person and place. In other words, a person is domiciled
in the country where he intends to live permanently or indefinitely.
The purpose of the concept of domicile is to connect a person with
the country in which he has his permanent home or in which he
intends to live indefinitely for determining under which system of
law and within the jurisdiction of which country's courts certain
Issues are to be determined.

The meaning of permanent residents is set out in Article 24 of the
Basic Law as follows —

The permanent residents of the Hong Kong Special Administrative
Region shall be: -

(1) Chinese citizens born in Hong Kong before or after the
establishment of the Hong Kong Special Administrative
Region;

(2)  Chinese citizens who have ordinarily resided in Hong Kong
for a continuous period of not less than seven years before or
after the establishment of the Hong Kong Special
Administrative Region;

(3) Persons of Chinese nationality born outside Hong Kong of
those residents listed in categories (1) and (2);

(4) Persons not of Chinese nationality who have entered Hong
Kong with valid travel documents, have ordinarily resided in
Hong Kong for a continuous period of not less than seven
years and have taken Hong Kong as their place of permanent
residence before or after the establishment of the Hong Kong
Special Administrative Region;

(5) Persons under 21 years of age born in Hong Kong of those
residents listed in category (4) before or after the
establishment of the Hong Kong Special Administrative
Region; and



(6) Persons other than those residents listed in categories (1) to
(5), who, before the establishment of the Hong Kong Special
Administrative Region, had the right of abode in Hong Kong
only.

The requirements of establishing permanent residents are set out in
the Immigration Ordinance (Cap. 115).

(3) Clause 4 provides for the determination of the domicile of a child,
that is, by adopting a single closest connection test, subject to the 2 rebuttable
presumptions. If the parents of the child (who was born in Hong Kong) are
domiciled in the same country or place (whether Hong Kong or elsewhere) and
the child has his home with either or both parents, the child will be presumed to
be most closely connected with that country or place and, under the closest
connection test, domiciled there. If the parents of the child (who was born in
Hong Kong) have different domiciles and the child has his home with one of
them, the child will be presumed to be most closely connected with the country
or place in which the parent with whom the child has his home is domiciled and,
under the closest connection test, domiciled there.

(4) The purpose of the bill is to simplify the complex and confusing
common law rules for determining a person’s domicile, and to make it easier to
ascertain a person’s domicile. We consider that clause 4 is clear enough to
provide for the domicile of the child in the proposed scenario.

Yours sincerely,

( Ms Kitty Fung )
Senior Government Counsel
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